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fUto  Common,  Canon,  Cttril, 


S.  C.  4  Mod. 

*.     Bfenkard  verfus  Galdy.  ^'s^'thc3' 

[Trio-  5  W.  & M.  B. R.    Intr.  Paf.  3.  W.  & M.  Rot. 35.]    l^Xl***' 

Holt  341.  /Jt>.. 

IN  <&£/  on  a  bond,  the  defendant  prayed  oyer  of  the  where  an  unin- 
condition,  and  pleaded  the  ftatute  E.  6.  againft  buy-  j»bitcd  country 
ing  offices  concerning  the  adminiftration  of  juftice ;  "|a^  b^Eng- 
and  averred,  That  this  bond  was  given  for  the  purchafe  lift  fubjcds,  all 
of  the  office  of  provoft-marfhal  in  Jamaica,  and  that  it  J»ws  in  force 
concerned  the  adminiftration  of  juftice,  and  that  Jamaica  dfattiyln™o?c« 
is  part  of  the  revenue  ,and  ponefiions  of  the  Crown  of  there;  but  in  tha 
England:  The  plaintiff  replied,  that  Jamaica  is  an  ifland  "feof  inXllhar 
beyond  the  feas,  which  was  conquered  from  the  Indians  conquered"  Tot 
and  Spaniards  in  (X  Elizabeth's  time,  and  the  inhabitants  till  declared  fo 
are  governed  by  their  own  laws,  and  not  by  the  laws  of  b?  ^j^00^" 
England:  The  defendant  rejoined,  That  before  fuch  con-  ^f,^ct  aAnd! 
quell  they  were  *  governed  by  their  own  laws;  but  fince  116.    4  Leon, 
that,  by  the  laws  of  England:  Shower  argued  for  the  *|j 27>Cyau: *n" 
plaintiff,  that,  on  a  judgment  in  Jamaica,  no  writ  of  error  a79,&c.  aVcn^ 
lies  here,  but  only  an  appeal  to  the  Council ;  and  as  they  4-  Poft-  666» 
arc  not  reprefented  in  our  parliament,  fo  they  are  not  ^™b"Mod! 
bound  by  our  ftatutes,  unlefs  fpecially  named.     Vide  And.  45.  2Wmi.7j, 
115.     Pemberton  contra  argued,  that  by  the  conqueft  of  a  Sho.Pari.Ca. 
nation,  its  liberties,  rights,  and  properties  are  quite  loft ;  J^1     '    om* 
that  by  confequence  their  laws  are  loft  too,  for  the  law  is 
but  the  rule  and  guard  of  the  other ;  thofc  that  conquer, 
cannot  by  their  victory  lofe  their  laws,  and  become  fubjeft 
to  others.     Fide  Vaugb.  405.    That  error  lies  here  upon  videCowp.aoS. 
a  judgment  in  Jamaica,  which  could  not  be  if  they  were  4  Bur.  ct.oo. 
not  under  the  fame  law.     Et  per  Holt,  C.  J.  &f  Cur.,       Dou*' 3**     . 

1  ft,  In  cafe  of  an  uninhabited  country  newly  found  out 
by  Englijb  fubje&s,  all  laws  in  force  in  England  are  in 
force  there ;  fo  it  feemed  to  be  agreed. 

2dly,  Jamaica  being  conquered,  and  not  pleaded  to  be 
parcel  of  the  kingdom  of  England*  but  part  of  the  pof- 

Voi..  II.  B  feffions 


412  *  lata  Common,  &c 

fcffions  and  revenue  of  the  Crown  of  England,  the  law! 
of  England  did  not  take  place  there,  until  declared  fo  by 
the  conqueror  or  his  fuccefibrs.  The  Ifle  of  Man  and 
Ireland  are  part  of  the  pofieffions  of  the  Crown  of 
England;  yet  retain  their  ancient  laws :  *  That  in  Davis 
36.  it  is  not  pretended,  that  the  cuftom  of  taniftry  was 
determined  by  the.  conqueft  of  Ireland^  but  by  ttid  new 
fehlement  made  there  after  the  conqueft :  That  it  was 
impoflible  the  laws  of  this  nation,  by  mere  conqueft, 
without  more,  fhould  take  place  in  a  conquered  country  \ 
becaufe,  for  a  time,  there  muft  want  officers,  without 
Foft.  5»o.  which  our  laws  cart  have  no  force  :  That  if  dtor  law  did 

5  Mod.  187.  takc  piacc>  yet  they  in  Jamaica  having  power  to  make 
new  laws,  our  general  laws  may  be  altered  by  theirs  in 
particulars ;  alfo  they  held,  that  in  the  cafe  dt  an  infidel 
country,  their  laws  by  conqueft  do  not  entirely  ceafe,  but 
only  fuch  as  are  againft  the  law  of  God ;  and  that  in 
fuch  cafes  where  the  laws  are  rejected  or  filent,  the  con- 
quered country  (hall  be  governed  according  to  the  rule  of 
natural  equity.    Judgment  pro  quer\ 

videfroft-M'  2#     Matthew  vcrfus  Burdett 

»stran.  1057.  |N  the  primitive  church,  the  laity,  were  prefent  at  all 
canons  oblige  1  fynod8 :  When  the  empire  became  Chriftian,\no  ca- 
itthoJt  the  con-  non  wa8  made  without  the  emperor's  confent:  The 
icnt  of  the  chii  emperor's  confent  included  that  of  the  people,  he  having 

vlde^Hafe^i**'  m  Jlim^c^  *c  wnoJe  legiflative  power,  which  our  kings 
Hift.  of  the  Law,  have  not :  Therefore,  if  the  king  and  clergy  make  a 
pg.  28  to  33.  canon,  it  binds  the  clergy  in  re  tccle/iaftica,  but  it  does  not 
'loft'c^'to  ^n<*  *aymen»  they  are  not  reprcRnfed  in  convocation; 
653, 657*.      '  their  confent  is  neither  afked  nor  given. 

»  Rol.  Abr.  2*6, 

454  Mo.  782.  Br.  Ordinary  1 .  2  Cro.  670.  2  Brownl.  38.  Cro.  Car.  588.  Palm.  379. 
a'Salk.  318.  S.  C.  2  Vent.  44.  2  Lev.  222.  2  Inft.  97.  Caftiln  B.  R.  Tenopoi*  Lord 
Hardwlcke  57,  326,  395.     j  BL  Com.  82. 


(    4tJ    ) 

JLtaUe. 


t  ShoV.  51. 


I.     Haths  vcrfus  Afh. 
*r  [Trin.  8W.3.  C.B-] 

A    Leafe  to  commence  a  datuy  includes  the  day  of  the  C6m«knc«*cnt 
^  date.    Adjudged  by  three  judges  againft  Treb,,  C.  J.  ^s^% 
But  note,  a  die  datus  excludes  the  day  (a).     Vide  5  Co.  1.  ,  salk.  44. 
94  A  *  C*.  55,  2  -Bi/^.  83,  305.  3  Bulft.  203.  Aleyn  77.  *Mod  115. 

**>  *4.  ;£?•$• 

3  Co.  21,  100.    Cro.  Tac.  15*,  it,  calkd  Hatter  w.  AAe.    AJ.  77.     1  RoU  R.  8,  3. 
s  WiUbn  176.    t  lb.  165.    a  Ld.  Ray,  1242. 

(a)  R.  in  the  cafe  of  /**/£  and  the  ruling  dedfion,  tKzt/rom  tug  time  is  to 

t)ake  of  Leeds,  Cvwp.  7 1 4.,  that  a  leafe  be  conftrued  exclufi  vely  or  inclufi  vely  ; 

io  commence  from  the  day  of  the  date  as  may  beft  effectuate  the  ad  intended 

is  good,  under  a  power  to  grant  leafes  to  be   done  by  the  parties.     Vide 

in  pofleffion  only,  and  not  in  revcrfion.  5  T.  R.  2 86. 
The  cafe  has  been  ftnee  adopted  as  a 


2.     Stonifil  vef/ks  Hickfc 
[Mich.  a  With  3.  C.  B.     1  Ld.  Raym.  280.  S.  C] 

A  Leafes  to  B.  for  a  year,  arid  from  year  to  year  zi  iu%%vmye* 
^2m  long  as  it  (hall  pleafe  both  parties.     Adjudged  that  to  year,  quam- 
tiiis  is  a  leafe  for  two  years,  and  afterwards  at  will;  and  **»  *?'6VWii 
fo  it  was  ruled  inter  Bella/is  and  Burbrich.     Hill.  8  W*  3.  Holt  414.  s.C. 
C.  B.     Vide  infra,  pL  4.  contra y  and  pL  6  (a).  x  Wilf  262. 

,   3.  A.  poltened  of  a  term  for  160  years*  grants  the  land*  Termor  for  yean 
habendum  for  40  years,    t6  commence  after  his  death,  f^^^jf* 
This  is  a  good  new  leafe  \  and  if  H.  poflefled  of  a  term  nenCe  after  hit 
for  20  years,  grants  the  tenements  for  nineteen  years,  to  *>ath,  good. 
commence  after  his  death,  this  *ill  be  good  for  fo  much  J  j^3*9% 
of  the  twenty  years  as  fiudl  be  unexpired  at  the  time  of  ,  Lot*.  213, 
his  death.     Ruled  by  Holt,  C.  J.  at  Lent  affixes  at  Dot-  214.  Aiieyn4. 
tbefter,  10  TV.  3.     Gree  verfus  Studlty.  Cro.Jtc.7I.    ec^Stu 

4.  If  A .  demife  lands'  to  B.  for  a  year,  and  fo  from  year  Le»»  fcr  •  yea 
to  year,  this  is  not  *  leafe  for  two  years,  and  afterwards  £ \^££? 

(a)    S.  C.    Lut.  313.  quid  vide:    point  as  here  fated.     1  7*.  i2;  3&0. 
Vide  «lfo  fome  Observations  on  the 

— x   &  a  at 
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din,  *c«,  what  it 
u,  and  when  it 
may  be  ueter- 
mined.     Vide 
ft  ox.  p.    When 
hfiar  or  lelTee  at 
will  may  deter- 
mine his  will. 
Vidt  infra. 
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at  will  \  but  it  is  a  leafe  for  every  particular  year,  and 
after  the  year  is  begun,  the  defendant  cannot  determine 
the  leafe  before  the  year  is  ended.  But  in  a  leafe  at  will, 
the  defendant  may  determine  his  will  after  payment  of 
his  rent,  at  the  end  of  a  quarter,  but  not  the  beginning, 
left  the  leffbr  (hould  lofe  his  rent  (a).  The  leffor  cannot 
determine  his  wiH  in  the  middle  of  a  quarter,  without 
permitting  the  tenant  to  have  the  emblements.  Ruled  by 
Holt,  C.J.  at  Summer  affizes  at  Lincoln,  1699 (J). 


(*)  Cited  4  7*.  R.  680. 
\h)  Courts  of  law  have  of  late  years 
leaned  as  much  as  poffible  a  gain  ft:  con- 
Jtruing  demifes,  where  no  certain  term 
is  mentioned,  to  be  tenancies  at  will; 
1  but  have  rather  Jield  ihem  fobc  tenan- 
]  eies  from  year  to  year,  fo  long  as  both 
I  parties  pleafe,  efpecially  where  an  an- 
\  naai  rent  is  referved.  2  Bl.Ccm.  147. 
Jn  Timmins  v.  Rvwlihfon,  3  Bur.  1 60 1, 
1 609.,  it  is  faid,  per  Curiam,  that  leafes 
at  will,  in  the  ftrift  legal  notion  of  a 
leafe  at  will,  exift  now  only  notionally : 
opon  which  Mr.  Hargreave  remarks, 
that  he  pre  fumes  the  observation  means 
not  that  e dates  at  will  may  not  ajife 
now  as  well  as  formerly,  but  only  that 
it  is  no  longer  ofual  to  create  foch 
eftates  by  exprefs  words,  and  that 
judges  incline  ftrongly  a  gain  ft  imply- 
ing  them.  Note  3  to  Co.  Lit,  55.  a., 
Roe  ex  dem.  Brce  v.  Lees,  2  BL  Rep. 
1 1 7 1 .  Where  lands,  the  greateft  part 
whereof  were  enclofcd,  but  fome  were 
in  an  open  common  field,  were  taken 
generally  by  parol  at  an  annual  rent, 
and  a  cuftom  was  proved  in  the  parifh, 
that  when  any  tenant  took  a  farm,  in 
which  there  was  any  open  field  land', 
more  or  lefs,  for  an  uncertain  term,  it 
was  confidered  as  a  holding  from  three 
years  to  three  years.  This  was  ruled 
to  be  a  tenancy  from  year  to  year,  and 
the  cuftom  was  deemed  invalid.  Lord 
Ch.  J.  De  Grey  faid,  All  leafes  for  an 
uncertain  term  are,  prima  fade,  leafes 

I  at  will  >  it  is  the  reservation  of  an 
annual  rent  that  turns  them  into  leafes 
from  year  to  year :  it  is  poffible  that 
cuftom  may  make  them  leafes  for  a 
longer  term,  as  where  the  crop  (as  of 
fiquorice  or  madder)  does  not  come  to 
perfection  in  lefs  than  two  years  ;  and  I 
will  not  fay  that  the  nature  of  the 


ground,  or  the  courfe  of  husbandry, 
may  not  deferve  tp  be  confidered  when 
fitch  a  cafe  comes  nakedly  before  the 
Court.    The  intereft  of  tenant  from 
year  to  year  devolves  gpon  bis  exe- 
cutors or  adminiflrators.    Doe  ex  dem. 
Shore  ▼.  Potter,  3  T.  R.  15.     The 
tenancy  can  only  be  determined  at  the 
end  of  a  year,  and  upon  giving  a  full 
half-year's   notice.      Right   ex  dem. 
Flower  v.  Darby,  \T.  R.  1 59.  vide  Par- 
ker ex  dem.  Walker  v.  Comftable,  3  Wilf. 
25.  When  any  fuch  tenancy  has  com- 
menced, it  continues  again  ft  any  perfori 
to  whom  the  leflbr  may  afterwards  grant 
the  reverfion,  Birch  v.  Wright,  \  T.  R. 
378.;  or  any  perfon  to  whom  it  may 
come,  though  an  infant.    Maddon  ex 
dem.  Baker  and  others  v.  White,  2  T.R. 
159.      If  tenant  for  life  demife  for 
years  and  die,  and  the  reverfioner  per- 
mit  the  mider-tenant  to  continue  in  pof- 
feffion,  and  receive  the  rent  from  him 
according  to  the  terms  of  the  leafe,  it 
is  evidence  of  an  agreement  that  the 
tenant  (hall  continue  to  hold  from  year 
to  year,  from  the  day,  and  accord- 
ing to  the  terms,  of  the  original  demife. 
Rce  v.  Ward,  1  Hem.  BL  97.     On  an 
agreement  to  let  a  farm,  to  hold  pare 
from  the  13th  February,  another  pare 
from  the  5th  April,  and  the  remain- 
der from  the    rath  May,  and  po  pay 
rent  at  Old  Lady-day,  (5th  April,) 
and  old  Michaelmas,  the  tenancy  of  the 
whole  is  fubftantially  from  Old  Lady* 
day;   and  notice  fix  months  before 
that  day  to  quit  on  the  days  of  entry  is 
fnfficient.  Doe  ex  dem.  Daggett  v.  Sx*w- 
Jon<  2  BL  1224.     Where  an  agrce- 
flment  for  a  longer  term  than  three 
/years  is  made  by  parol,  which  is  void 
las  to  the  duration  of  the  term,  there » 
I  a  tenancy  from  year  to  year  regulated 
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in  every  other  refpe&  by  the  agree-  appear,  the  cuftom  of  the  country  (hall 

menr.     Dot  ex  aim.   &*gge  *•   BeU,  be,  prima  facie,  evidence;  if  there  is 

5  T.  R.  471.    The  ttme  for  giving',  no  fueh  caftoxn*  the  rent-days  (hall  be 

notice  may  be  different  from  half- a-  deeded  the  day  of  entry ;  if  there  are 

year,  by  agreement*  or  the  cuftom  of  two  rent-days,  the  plaintiff's  notice 

particular  places,  fembky  Tirnmns  v.  fhall  be  prefumed  right,  until  the  de- 

Rrwlinjou,  Doe  v.  Snowdeo,  ubi  fop.  fendant  prove  it  to  be~  wrong  ;  and  if 

Butl.  no.  to  Co.  Lift.  270.  b.  Fjde  Oak-  the  tenant  enters  about  the  ufual  day, 

ajpU  v.  Capoiu,  +  T.R.  461.$  T.Rep.  the  entry  mall  relate"  to  fuch   day. 

Per  Butter,  J.  Lane.  Lent  aflizes  1790,  Fiat  Bflrin.  N.  f.  tptiJt. 
on  notices  to  quit,  if  no  time  of  entry 

5.     Leigh  ton  vcrfus  Thttd. 

[Hill.  13  W.  3.  B.  R.     1  Ld.  Raym*  707.  S.  C] 

P'  H.  holds  land  at  will,  rendering  rent  quarterly,  the  Wh?n  fetor  or 
leflor  may  determine  his  will  when  he  pleafes;  but  if  ^*  wiiiauf 

.*«  .',        .  •-.-  «-       n-    14  «    i-      V  determine  nit 

ne  determines  it  within  a  quarter,  he  (hall  loie  the  renr  w;n.  Vide  fupn 
which  (hould  *  have  been  paid  for  that  quarter  in  which  he  *  prox.  >  vidt 
determines  it.     So  the  leflee  may  determine  it  when  he  °*  Lit  55-  *»• 
pleafes,  but  then  he  mult  pay  the  quarter's  rent.     Per   *  F  Aid.  1 
JM,C.J.(a).  l  LT  tj 

(*)  Fide  Butl.  Co.  Lit.  170.  h.  n.  I.  aj*  ja      t 

6.     Legg  vcrfus  Strudwick.  /A^vT^^//y 

[Hill.  7  Ann.  B.  R .]  ^  >,#  ^^  ^  ffj  - 

I  N  replevin  the  defendant  avowed,   for  that  he  being  Parol  demift  to 
1  fcifed  in  fee  of  the  locus  in  auo,  demifed  the  fameto  A%  £ we£m&y£' 
habendum  de  anno  in  annum  tejic  ultra  quamdiu  ambaburpar-  ©uraquamJiu, 
tibuiplaceret,  to  commence  from  Lady-day  1703,  rendering  &c.,iiaieafefot 
am  annual  rent,  payable  quarterly.   The  leflee  entered,  and  "£  *""»  *°J 

J...  ,     W/  ,~  , '       *      .     »  r  afttr  every  fob-* 

died  the  17th  of  December  1706.     And  the  Tent  for  a  year  fc^em  >car  be* 

and  a  half  ending  at  Chrijhnas  before  wa9arrear,  for  which  *»».  not  <*««*- 

the  leflor  entered  and  diftrained.    To  this  the  plaintiff  <te*  ^£™s£  , 

murred.     Et  per  Curiam  k  was  held,  firft,  That  after  the  p.  4,  j. \  Mc<L  I 

two  years,  the  leflor  or  leflee  might  determine  ;  but  if  the  4-  1  Lutw-.nj, 

leflee  held  on,  he  was  not  then  tenant  at  will,  but  for  a  *^*  "  a^Sr 

year  certain  ;  for  his  holding  on  mult  be  taken  to  be  an  417.  And  not 

agreement  to  the  original  contract  (a),  and  in  execution  of  vod  h?  **/*" 

it;  and  the  firft  contract  was  from  year  to  year-     2dly, ttfleo    ™    l% 

The  third  year  is  not  in  the  nature  of  a  diftin&  intereft, 

becaufe  it  arifes  from  the  fame  executory  contract,  and 

therefore  the  leflor  may  diftrain  the  third  year  for  the  rent 

(a)  R.  ace.   I   T.  R.   378.      Fide         305.     Doug.  378.     1  Wiif.  26a, 
J  T.  R.  16.  Ref.  B.  R.    Tttnp.  Hard. 

B3  oi 
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pf  the  fecond ;  and  fuch  an  executory  contra&  as  this  if 
not  void  by  the  ftatute  of  frauds,  tltough  it  be  for  more 
than  three  years,  becaufe  there  is  hereby  no  term  for  above 
two  years  ever  fubGfting  at  the  fame  time ;  and  there  can 
be  no  fraud  to  a  purchafer,  for  the  utmoft  intcreft  that 
can  be  tp  bind  him,  can  be  only  one  year.  And  Holt, 
C.  J.  cited  this  cafe  coram  Halt,  C.  J.  A  composition  was 
agreed  upon  between  the  parfon  aifd  his  parifhioners  for 
tithes  quamdiu  ambabus  partlbus  placuerit.  If  the  pariihioner 
ploughs  and  fows,  the  parfon  (hall  not  that  year  recede, 
and  demand  tithe  in  kind,  but  muft  make  his  ele&ion  at 
the  beginning  of  the  next  year *  for  the  parifhioner  would 
not  perhaps  havp  fpwed  his  land,  but  that  he  relied  upon 
his  contract.  Cro.  EL  775.  Keilw.  65.  AUeyn  4.  2  Jon.  5. 
I  Sid.  359.  14  H.  8.  id. 


[415]  JUaatp. 

Vide  poft  464,  *        c 


J.     Ewer  verfus  Jones. 

[Mich.  2  Ann.  fi.  R.] 


Aaion  fici  lor  a  ¥  T  was  held  by  Holt,  C.  J.  clearly,  that  a  d 
legacy  dcriM     1    maintain  an  a&ion  at  common  law  againft  ; 

oat  of  land.  See  *.  ,  ,      .,.   ,  >         *? 


devifee  may 

-  - ..  -„^, «.~  Tfe.™ft  a  tertenant 

rshow.V*  37-  *or  a  'c8acy  devifed  out  of  land  ;  for  where  a  ftatute,  a? 
iCban.c«fe»$7,  the  ftatute  of  wills,  give  a  right,  the  party  by  confequence. 
ft57,a5«.  iCh.  (foft  havc  an  zQ\on  at  jaw  to  recover  it  (a). 

pro*,  peg.  Mod.  Caiet »6.  6  fiod.  *6.  Holt  419.  $.  C.  a  14  Raym.  937.  S.  P.  3  S*lk. 
8127.  S.  C.  notS.P. 

(a)  The  qucftion  in  this  cafe  related  books  it  is  tacked  at  the  end  of  the  cafe, 

to  a  very  different  fubjeft  (the  plead-  without  (hewing  how  the  Ch.  Juftice 

ing   the    ftatute    of  limitations  to  a  connected  it  with  his  argument.    In 

fdit  in  the  admiralty  for  wages).    The  Holt  419.  it  is  mentioned  (as  here) 

point  here  ftated  is  mentioned  in  the  without  any  reference  to  the  principal 

reports  of  the  cafe,  6  Mod,  26,  and  cafe.  In  Com.  137.9  and  3  Salk.  227., 

2  Ld.  Raym.  937.4  bat  in  both  thofe  }t  is  wholly  unnoucca\ 
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2,    Smell  contra  t)etf* 

[Mich*  6  Ann.    In  Cane.] 

JT7  Bequeathed  by  his  will  in  thefe  words,  viz.  I give  wWatun*  !• 
«"  •    100/.  *ff*r»  /Jr  /«w  oUttm  e/"  J-S.  «**&  «i</jf  E^jJJ,*^ 
ten  years  after  my  deceaft :  The  children  died  within  the  to  the  payment, 
ten  years.    Et  per  Cowper,  Lord  Chancellor,  This  is  a   and  legatee  dies 
lapfed  legacy,  and  (hall  not  go  to  the  executors  of  the  ufsiap&J!11"'* 
children ;  for  the  diversity  is  where  the  bequeft  is  to  take  Hogb's  Abr. 
effect  at  a  future  time,  and  where  the  payment  is  to  be  ipt«  ***•«•  *4* 
made  at  a  future  time*    And  though  it  was  objected  by 
Sir  Thomas  Povjjs,  that  this  differed  from  the  cafe  where 
a  man  devifed  100/.  to  J.  S.  at  his  age  of  twenty-one,  be- 
caufe  it  is  a  contingency  whether  he  attain  to  that  age  j 
but  the  expiration  of  the  ten  years  is  inevitable ;  yet  the 
Lord  Chancellor  anfwered,  that  wherever  the  time  is  an*  %  Vent     - 
nexed  to  the  legacy  itfelf,  and  not  to  the  payment  of  it,  366.  %  Chan* 
if  the  legatee  dies  before  the  time  of  payment,  it  is  a  lapfed  <*<»  *5S* skIa- 
legacy  in  that  cafe.     Vide  Dy.  59.  *.    2  Vent.  342.     Off.  $£g2£l 
Ex.  347.     Svnnb.  3 1 1,  3 1 3.  (a)  ,  Chan.  Rep. 

If  a  legacy  be  devifed  generally,  and  no  time  afcertained  ,8?j>  tW*      . 
for  the  payment,  and  the  legatee  be  an  infant,  he  {hall  be  J^ %9 
paid  intereft  from  the  expiration  of  the  firft  year  after  the  671. 
teftator*s  death ;  but  it  feems  a  year  (hall  be  allowed,  for 
fo  long  the  ftatute  of  diftribution  allows  before  the  diftri- 
bution  be  compellable,  and  fo  long  the  executor  (hall  have, 
that  it  may  appear  whether  there  be  any  debts;  but  if  the 
legatee  be  of  full  age,  he  (hall  only  have  intereft  from  the 
time  of  his  demand  after  the  year  $  for  no  time  of  payment 
being  fet,  it  is  not  payable,  but  upon  demand,  and  he  (hall 

(a)  Vide  l  Br.  Ch.  119.,  and  notes  ceflary  to  have  arrived  before  any  part 

in  ad  ed.  thereof  191,  298 .     Forrefter  of  his  bounty  can  attach  to  the  legatee, 

117.     zAtk.  185.     1  Vez.  44,  208.  the  legacy  attaches  immediately,  and 

1  Wms,   566.     3  Bro.  P.  C.  337.  the  time  of  payment  is  merely  poft- 

2  Bro.  Ch.  75.  3  Bro.Ch.  298.  473.  poned,  not  being  annexed  to  the  fub- 
Butl.  note  10  Co.  Lit.  237.  a  Ch.  Ca.  fiance  of  the  gift ;  bat  if  the  teftator  in- 
159.  1  Eq.  Ca.  Ab.  295.  1  Vern.  tended  it  as  a  condition  precedent  upon 
225.     3  Atk.  427.     2  Wms.  612.  which  the  legacy  mud  take  place,  then, 

In  1  Brown.  298. »  3  Brown.  473.,  if  fuch  condition  or  contingency  does 

this  fubjed  is  very  fully  inveftigated,  not  happen,  the  gift  never  .arrives. 

and  the  feveral  cafes  relative  to  it  are  The  word  if  is  always  confidered  as 

confidered.    The  refult  as  to  perfonal  conditional ;  at  fuch  a  time,  is  alfo  held 

legacies  is  as  ftated  in  the  authority  to  be  attached  to  the  fubftance  of  the 

•  laJt  mentioned.  That  when  the  time  is  legacy ;  when  is  merely  to  denote  the 

mentioned  as  referring  to  the  legacy  time  of  payment ;  giving  intereft  ia 

itfelf,  onlefs  it  appears  to  have  beep  the  mean  time  alfo  (hews  the  legacy 

fixed  by  the  teftator  as  abfblutely  ne-  to  be  immediately  veiled. 

Vol.  II.  *B4  not 


not  have  intet'eft  but  from  the  time  of  his  demand ;  other- 
wife  it  is  in  cafe  of  an  infant,  becaufc  no  laches  is  im- 
puted to  him.     But  where  a  certain  legacy  is  left  payable 

£  Al6  ]  .  at  a  day  certain,  it  mud  be  paid  with  intercft  from  that 
day  (a).  Et  nota ;  The  intereft  allowed  is  5/.  per  cent,  (b), 

t  per  Cotvper,  Lord  Chancellor. 


(a)  Legacies  chargeable  upon  land 
yielding  prefect  profit,  {or  rents 
Qharge*  Stonebou/e  v.  Evelyn,  3  Wins. 
z$2*,  mortgages  carrying  intereft, 
or  ftocks  yielding  profits  half-yearly, 
carry  intereft  from  the  teftator's  death. 
Thofe  given  out  of  the  perfonal  cfiate, 
or  charged  on  a  dry  reverfion,  from 
the  end  of  a  year  afterwards.  Maxwell 
v.  Wettenbail,  9  P.  Wms.  25.  In 
Knapp  v.  Powell,  Prec.  Cb.  1 1 .  2  Eq . 
Ca.  b.  564.,  a  legatee  who  had  no 
notice  0/  his  legacy  or  the  teftatQr's 
death,  till  the  executor  publiihed  it  in 
the  Gazette,  and  then  demanded  it, 
was  not  allowed  any  intereft. 

In  Jolijf  v.  Crow,  Prec*  Cb.  161. 

1  Eq.  Ah.  s86.  2  Eq*  Ah.  $6$.,  it  was 
rilled  that  a  legacy  payable  on  a  cer- 
tain day,  IhouTd  only  carry  intereft 
from  the  thne  of  its  being  demanded* 
But  in  Eaft  v.  Thornbury,  3  Wms.  125., 
where  a  legacy  was  given  to  A.  pay- 
able at  the  end  of  a  year  from  the  tef- 
tator's  death,  and  A.  after  that  period 
intermarried  with  J?.,  who  received  in- 
tereft from  the  marriage  for  fome 
years,  and  then  received  the  legacy 
and  gave  a  receipt ;  A.  and  B.  were 
allowed  to  recover  the  intereft  which 
had  accrued  from  the  end  of  the  year 
until  the  intermarriage.  Where  a 
legacy  was  to  be  paid  within  five 
years,  intereft  was  decreed  from  the 
end  of  the  five  years,  Lloyd  v.  Williams, 

2  Atk.  110.  Vide  Bilfon  v.  Saunders, 
Bunb.  240.     See  Ca.  Cb.  72. 

If  a  parent  gives  legacies  to  his 
children,  payable  at  twenty-one,  or 
any  other  given  period*  without  mak- 
ing anexprefs  provifion  for  their  main- 
tenance, they  are  entitled  to  intereft  in 
the  mean  time ;  but  it  is  otherwife  with 
refpeft  to  legacies  by  ftrangers.  At  tor* 
nty -General  \  .Tbompfon,  Prec.  Cb*  337. 


1  Eq.  Ab.  301.     Harvey  v.  Harvey, 

2  P.  Wms.  21.  Green  v.  Belcher, 
I   Ati.    505.     lneledon   v.  Nortbcote, 

3  Atk.  430,  438.  Heatb  y.  Perry, 
3  Atk.  102.  Such  a  legacy  by  a  grand- 
father does  not  carry  intereft,  P aimer 
v.  Ma/on,  1  Atk  505.  Butler  ye.  Free* 
man,  3  Ati.  58. ;  nor  does  a  legacy 
from  a  father,  if  other  maintenance  U 
eyprefsly  provided,  Hearle  v.  Green' 
bank,  1  Vex.  299,  307. 

If  certa:n  property  in  the  funds  \\ 
fpecifically  bequeathed,  the  legatee  b 
entitled  to  the  produce  from  the  tcf- 
tator's  death ;  but  it  is  otherwife  it  a 
quantity  of  ftock  is  given  generally , 
Sleeeb  v.  Tborington,  %  Vex.  560, 

With  refped  to  intereft,  when  a 
legacy  is  given  in  prafenti  to  an  infant, 
and  limited  over  upon  his  dying  under 
age,  vide  Lillcott  v.  Compton,  2  Fern. 
638.  Tijpm  v.  Tifin,  l  Wms,  500, 
Green  v.  Eakins,  2  Atk.  473.  Cba* 
'worth  v.  Hooper,  I  Bro.  Cb.  8t. 
Hawkins  v.  Coombe,  1  Bro.  Cb.  335. 
Shepbard  v.  Ingrain,  Ambler  448* 
Taylor  v.  Jobnjbn,  2  Wms.  50/4. 

With  refpeel  to  points  on  the  con* 
ftrudion  of  wills  relative  to  this  fub- 
je&»  vide  Acberly  v.  Wbetler,  1  Wms. 
783.  Hea/b  v.  Perry,  3  Atk.  IOI. 
Beckford  v.  Tobin,  I  Vex.  308. 

(b)  Bryant  v.  Speke,  1  fif*.  1 7 1., 
Per  Ld.  Chancellor,  The  general  rate 
U,  that  legacies  out  of  real  eftate  carry 
one  per  cent,  lower  than  the  legal 
intereft ;  but  if  out  of  perfonal  eftate^ 
becaufe  Qf  the  higher  intereft pf  money 
than  land,  it  ftiau  carry  the  legal  in- 
tereft, uokfs  particular  circumftances 
induce  the  Court  to  vary  therefrom  ; 
but  for  that  a  fpecial  cafe  rpuft  be  made* 
Vide  Beckford  V.  Tobin,  I  Vex.  308. 
Moore  v.  Mqore,  3  Atk.  40*.'  W,  Trim- 
lefiown  v.  Colu  i  Vex,.  277, 
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3.     Hern  contra  Merick. 

(Cera*  Harcoort,  Lord  Chancellor.  In  Cane.  S.C.  1  P.  Wms. 
aoj.  Giib.  Chan,  307.  1  Eq.Ca.  Ab.  143.  pi.  11.] 

J  J  Seifed  in  fee,  and  indebted  by  bonds,  by  will  gives 
*^ •  legacies  to  children*  (whom  he  had  other^wife  pro* 
vided  for  before,)  and  devifes  his  land  to  his  elded  fon  in 
tail.  The  eldeft  fon,  being  alfo  executor,  pays  the  bonds 
with  die  perfonal  eftate;  and  now  the  legatees  brought  a 
bill  to  come  againft  the  real  eftate  in  the  place  of  the  bond 
creditors,  and  be  paid  out  of  the  land.  The  Court  feemed 
to  admit*  that  if  the  lands  had  descended,  the  legatees 
ought  have  been  relieved  in  this  manner  •>  but  fince  the 
taftator  had  devifed  them,  it  was  refolved,  that  they  ought 
to  be  exempted;  for  it  was  as  much  the  teftator's  inten- 
tion that  the  devifee  {hould  have  this  land  as  the  other 
(hould  have  the  legacies,  and  a  fpecific  legacy  is  never 
broke  into,  in  order  to  make  good  a  pecuniary  one.  Alfo 
this  cafe  k  out  of  the  ftatute  againft  fraudulent  devifes, 
becaufe  the  debri  are  paid,  and  the  children  being  other* 
wife  provided  for,  are  not  in  the  nature  of  creditors. 
Not*:  Thi*  cafe  was  upon  an  appeal v from  the  decree  of 
tbe  Maftcr  of  the  Rolls,  who  heldj  that  the  real  and  per- 
ibnal  eftate  (hould  be  fo  charged,  that  both  the  debts  and 
legacies  should  be  paid  (a). 


Where  real  eftate 
(ball  be  charged 
with  legacies  i* 
equity.    VMt 
ante  415* 
z  Chaa.  Rep* 
134,  2(9. 
a  Chan.  Rep. 
aoo.     1  Chaa. 
Cafei5?,*57* 
358.    1  Wirtba 

14.  »Atk.6i4. 
iVcdL  ji. 
1  Vem.  717. 
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{a)  In  CKftcw  and  Burt,  1  P.  Wms. 
670.,  it  was  ruled,  that  an  eftate  de- 
viled in  fee  (hould  not  be  charged  with 
a  legacy  where  the  perfonal  citato  was 
exhaufted  by  a  fpecialty  debt.  The  . 
whole  law  upon  thi*  fbbje<5t  is  this* 
celle&cd  in  a  note  to  that  cafe  by  Mr. 
Cor. 

«  It  being  the  objeffc  of  a  court  of 
equity*  that  every  claimant  open  the 
aflets  of  a  deceafed  perfoo,  (hall  be 
farif  fied  as  far  as  fuch  aflets  canby  any 
arrangement  confifttnt  with  the  nature 
of  the  refpedive  claims,  be  applied  in 
fatisfacHon  thereof;  it  has  been  long 
fettled,  that  where  one  claimant  has 
more  than  one  fund  to  refort  to,  and 
another  claimant  only  one,  the  firft 
claimant  fhall  refort  to  that  fund  on 
which  the  fecond  has  no  lien.  Lanoy  v. 
Duke  of  Athol,  Z-Atk*  444.  Lacam  v. 
Mertins,  1  Vtz.  31a.  Mogg  v.  Hodges, 
2  Vex.  53.  If  therefore  a  fpecialty 
creditor,  whofe  debt  is  a  lien  on  the 

Vot.  II. 


real  aflets,  receive  fatisfa&on  ovt  of 
the  perfonal  aflets,  a  fimple  cootratit 
creditor  fhall  ftand  in  the  place  0/ 
the  fpecialty  creditor,  againft  the  reel 
aifets,  fi  far  as  the  latter  (hall  have 
exhaufted  the  perfonal  aflets  in  pay* 
aaent  of  his  debt.  Anon,  z  Chan.  Co* 
4.  Sagiiary  v.  Hyde,  1  Vem.  455. 
Netm  v.  Aldevtan,  1  E$.  Ca.  At.  144* 
Wilfon  v.  Fielding,  2  Verm.  763.  Gel* 
ton  v.  Hancock,  z  Atk.  436*  And  le- 
gatees fhall  have  the  fame  equity 
as  againft  aflets  defcended,  Culpepper 
v.  Aft  on,  2  Chan.  Ca.  117.  B&wamau 
v.  Reeve,  Pre.  Cba,  578.  Tipping  v. 
Tipping,  i  P.  Wms.  7  30.  Lucy  v. 
Gardiner,  Bunb.  137.  Lutkint  v. 
Leigh,  Ca.  Temp.  Talb.  54.  So  where 
lands  are  fubje&ed  to  the  payment  of 
all  debts,  a  legatee  (hall  ftand  in  the 
place  of  a  fimple  con tra&  creditor,  who 
has  been  fatisfied  out  of  perfonal  aflets, 
Hazlewocd  v.  Pope,  3  P.  Wms.  323. 
So  where  legacies  by  will  are  charged 
B  5  on 
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on  the  real  eftate,  but  not  the  legacies 
by  codicil,  the  former  (hall  refort  to 
the  real  aflets  upon  a  deficiency  of  the 
perfonal  aflets  to  pay  the  whole,  Hyde 
r.  Hyde,  3  Chan.  Rep.  83.  Mafters  v. 
Mafters,  1  P.  Wms.  422.  Bligb  v. 
Earl  of  Darnley,  2  P.  Wms.  620.  But 
from  the  principles  of  thefc  rules  it  is 
clear,  that  they  cannot  be  applied  in 
aid  of  one  claimant  (b  as  to  defeat  the 
claim  of  another ;  and  therefore  a  pe- 
cuniary legatee  (hall  not  ftand  in  the 
place  of  a  specialty  creditor  as  again  ft 
land  devifed,  though  he  (hall  as 
againft  land  defcended.  Clifton  v. 
Clifton.  Hazlenuood  v.  Pope.  Scott  v. 
Scott*  Ambler  383.  But  fuch  lega- 
tee (hall  Hand  in  the  place  of  a  mort- 
gagee, who  has  exhaufted  the  perfonal 
aflets  to  be  fatisiied  out  of  the  mort- 
gaged premifes,  though  fpecifically 
devifed,  Lutkins  v.  Leigh,  Ca.  Temp. 
Tali.  53.  Forrefiery.  Ld.  Leigh,  Amb. 
171.  For  the  application  of  the  per- 
fooal  aflets,  in  cafe  of  the  real  eftate 
mortgaged,  does  not  take  place  to  the 
defeating  of  any  legacy.  Oncol  v. 
Mead,  1  P.  Wms.  693.  Tipping  v. 
Tipping,  1  P.  Wms.  730.  Davits  v. 
Gardiner,  2  P.  Wins.  190.  Rider  v. 
Wager,  2  P.  Wms.  335.  And  it  is 
to  be  obferved,  that  none  of  the  rules 
abovementioned  fubjeft  any  fund  to 
a  claim  to  which  it  was  not  before  fub- 
je£t,  bat  only  take  care  that  the  elec- 
tion of  one  claimant  (hall  not  prejudice 
the  claims  of  the  others,  2  Atk.  438. 
1  Fez  312.  So  in  Robin/on  v.  Tonge, 
ac.  15  03.  1739.  d.  Ceiled  of  free- 
hold and  copyhold  lands,  mortgaged 
the  fame,  and  died  indebted  by  mort- 
gage, and  on  fcveral  bonds.     The 


foecialty  creditors  infifted  that  the 
Court,  in  marlhalling  the  aflets,  fheuld 
call  the  whole  mortgage  upon  the 
copyhold  eftate,  in  order  that  the  fpe- 
cialty  creditors  might  have  the  benefit 
of  the  whole  freehold  eftate.  But  the 
Court  faid  that  copyhold  eftates  were 
not  liable,  either  in  law  or  equity,  to 
the  teftator's  debts,  further  than  he 
fubje&ed  them  thereto  ;  and  ordered, 
that  the  copyhold  eftate  fhould  bear 
its  proportion  with  the  freehold  eftate, 
for  payment  of  the  mortgage;  and 
fhould  not  be  liable  to  make  fatisfaclion 
for  the  fpecialty  debts.  Reg.  Lib.  B. 
j  738.  fol.  48  j .  It  is  now  fettled,  that 
the  Court  will  not  marfhal  aflets  in  fa- 
vour of  a  charitable  bequeft,  fo  as  to 
give  it  effect  out  of  the  perfonal  chat- 
tels, it  being  void  fo  far  as  it  touches 
any  intereft  in  land.  Mogg  v.  Hedges, 
2  Fez.  $2.  Attorney-General  v.  Tindal, 
Amb.  614.  Fofter  v.Blagden,  Amb. 
704.  Hilly ard  v .  Taylor,  Ambler  713. 

Where  a  legacy  is  payable  but  of 
a  mixed  fund  of  real  and  perfonal  ef- 
tate, payable  at  a  future  day,  and  the 
legatee  dies  before  the  day  of  pay- 
ment, quaere,  Whether  the  Court  will 
marfhal  aflets  fo  as  to  turn  fuch 
legacy  upon  the  perfonal  eftate  ?  in 
which  cafe  it  would  be  veiled  and 
tranfmiflable ;  whereas,  as  againft  the 
real  eftate,  it  would  fink  by  the  death 
of  the  legatee.  Fide  Prowfi  v.  Abing- 
don, 1  Atk.  482.  Pear/e  v.  Taylor, 
Trin..Fac.  1 790,  before  Ld.  T burlaw. 
As  to  the  right  of  a  wife  to  have  af- 
fets  marihalled  in  refped  of  her  pa- 
raphernalia,  vide  Tipping  v.  Tipping^ 
1  P.  Wms.  729.  Tynt  V.  Tjmt,  a  K 
Wms  542. 
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iUfcellu*  jfamofus,         *.♦<*.  ,♦,„. 

5  Co.  115,  &cp 
9  Co  53»  59- 

— ■^■■^■qpHQ^MM—  Mo.  8it'9  617* 

1  Sid.  241, 
a  Show.  468, 
*v  p  mm  /•       *%■  47*t4«.  Poft. 

Do  minus  |lex  w/w,f  Bear.  u^c.  Ant. 

r       •      •/    -  J24.     3  Salk. 

[IBD.  10  W.  j.  B.  R.    1  Ld.  R»ym.  414.  S.  C.]  1%  <%**£ 

Carth.  407. 

INDICTMENT  for  compofing,  writing,  making.  The  whole  iibd 
-*  and  collc&ing  feveral  libels,  in  uno  quorum  eontinetur  ?<edhn.ol.bed^ 
inter  alia  jttxta  tenorem  if  ad  effe&um  fequent,  and  then  jiJeBt/burVanV 
fetsoot  the  words     Upon  not  guilty  pleaded,  the  jury  part  qua  .fies  the 
found  the  defendant  guilty  as  to  the  writing  and  the  col?  xt** ".  m*y. te 
Ic&ing  prout  in  indicJamento  fupponit  if  quoad  omnia  alia  5^*°  w  £•£" 
prater  fcrtptionem  if  colleBionem  not  guilty.     An  exception  <  Mod.  16;, 
was  taken  in  arreft  of  judgment,  that  inter  alia  (hewed  ^J**^"  ,sw# 
there  was  fomcthing  elfe  which  perhaps  might,  if  it  ap»  27°'*7  * 
peared,  qualify  the  reft. 

£t  per  Cur.  Non  allocatur :  for  if  that  had  been  the  cafe,  5  Co  »*s» 
the  defendant  could  not  have  been  found  guilty ;  and  re-  |^d»  ?* 
gubrty,  where  a  man  fpeaks  treafon,  God  fave  the  king  f 'rcfly4^ 
will  dot  excufc  him*  Vide  2  Ro.  Rep.  89.  And  it  is  not  »  Oanv.  156. 
neoettary  to  fet  forth  all  the  libels;  but  if  any  thing  qua-  ^'"^j; 
Hfy  tnat  which  is  fet  forth,  it  muft  be  given  in  evidence.    4  c0  14.  b. 

idly,  It  was  agreed,  ad  ejfe&um  feauentem  of  itfelf  had  Hard.  %%\. 
been  naught  1  for  the  Court  muft  be  judge  of  the  words  ^v  ^J 
themselves,  and  notoftheconftruftjonthe  profecutor  puts  1  Bui*.  151. 
Ufum  them  |  but  junta  tenorem  fequenf  imports  the  very  *  Brown),  ico. 
wards  themfctves.     Vide  Co.  Entr.  1 16.    Reg.  169.    For  2*aauunnd;  ££ 
the  tenor  of  a  thing  is  the  tranfeript:  And  Rohejby  faid,  3t.  r.  429.  n. 
the  words  ad  effeShum  were  loofe  and  ufelefs  words  ;  and  Mod.  Cafoios, 
the  words, y^r/o  tenorem,  being  of  a  certain  and  more  ftri&  »°3-  ^tt.  660. 
fignification,  the  force  of  the  latter  was  not  hurt  by  the    oug* l  ** 
former,  for  utile  per  inutile  non  vitiaturt  quod  Holt,  C.  J. 
concept  t    and  the  cafe  of  Salta/he,  H.  33  if  34  Car.  2. 
B.  ft.  Rot.  1154.  was  remembered  and  agreed;  and  all 
were  of  opinion,  that  the  words  adeffeffum  were  corre&ed 
by  the  wdrds  junta  tenorem. 

KbcJ 


copying  opt  of  a  libel,  by  one  that  is  neither  contriver  nor 
coirtpofcr,  is  highly  criminal;  and  as  to  this  the  Chief 
Juftice  faid,  the  eifen^e  of  a  libel  confifts  not  in  the  infa-  HflenceofsrM 
juoijs  matter,  for  \£  a  ipan  fpeaks  fuch  words,  unlefs  the  c°»^% in  lh* 

words  wntin*" 
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words  be  put  in  writing,  he  is  not  guilty  of  a  libel ;  but 
Cl.  Rq>,  3S6.  tnc  nature  of  a  libel  confifts  in  putting  this  infamous  mat- 
jjur.  26S6.        ter  into  writing  j  and  therefore  if  Bear  writ  fuch  matter, 

c!rL° u^of     hc  *  a  libcllcr »  for  h  was  not  a  r,bel  ^1  k  Was  written  -, 

lvHkn«,by       and  in  all  cafes  where  a  man  does  that  ad),  which  makes  2 

ieffu  Sh.        thing  to  be  what  it  is,  he  is  and  mud  be  conftrued  to  be 

the  doer  of  that  thing.    This  is  feen  in  all  offences,  from 

the  highed  to  the  lowed. 

If  H.  contrives  any  trcafonable  matter,  and  another 
writes  down  the  contrivance,  the  writer  is  as  guilty  as  the 
inventor.  Where  an  act  of  parliament  makes  Jodomy 
felony,  and  fays  nothing  of  the  abettors,  if  B.  (hould 
ftand  by  and  held  the  door  while  A.  committed  J*k#$9  B. 
would  be  as  guilty  of  felony  as  A*  So  in  3  Infl.  59., 
where  an  act  of  parliament  makes  any  thing  felony, 
though  nothing  be  faid  of  the  acceflaries  in  the  ftatute. 
So  in  the  lowed  offences*  where  there  are  no  acceflaries^ 
but  all  are  principals,  a6  if  H.  (hould  hold  A.  while  B. 
beats  him,  he  is  guilty  of  the  battery. 

So  in  the  principal  cafe,  he  that  does  that  without 
which  the  thing  could  not  be  what  it  is,  t«3.  a  libel*  can* 
not  be  conftrued  to  be  innocent. 
He  tfctt  writes  a  It  is  obje&ed,  that  k  is  held  in  9  Co.  59.  LawVs  cafe, 
IS^^mSS  *at  a  libeller  mud  be  cither  the  contriver^  procurer >  or 
j  Hawk.  c.  73.  the  pubhjber*  But  this  ougnt  to  be  expounded  by  Moor 
lie.  813.  where  the  writer  is  held  to  be  in  law  a  contriutr  t 

and  then  that  ground  of  my  Lord  Coke**  may  be  admit- 
ted to  be  law ;  otherwife  it  will  be  doubtful,  for  if  that 
cafe  be  looked  into,  the  quedion  there  was  about  the  pub- 
lication of  a  libel ,  and  it  was  held,  that  writing  the  copy 
of  a  libel  was  not  a  publication,  but  only  evidence  of  a 
publication  •,  but  there  was  no  quedion  made  how  far  be 
was  guilty  of  libelling  -,  and  for  the  matter  of  publication, 
S?3* kn*™  Ac  barc  havin8  a  libcI  is  not  a  Plication.     If  a  libel  be 
fibel,  is  evidence  publicly  known,  having  a  written  copy  of  it,  is  an  evi- 
•f  a  publication,  dence  of  a  publication  j  but 'otherwife  where  it  is  not 

See  5  Med,  165.  kmmft  tQ  fae  publi(hcd. 

s  Mod.  68.  It  is  objected,  that  writing  a  libel  may  be  a  lawful  a£fc, 

as  by  the  clerk  that  draws  the  indictment,  or  by  a  dudent 

who  takes  notes  of  it ;  and  fo  the  defendant's  might  be  a 

lawful  writing. 

where  a  matter      To  this  the;jChief  Judicc  anfwered,  that  the  matter  ah* 

is  unlawful  in     ftra&edly  confidered  is  unlawful,  therefore  the  general 

«TSJegad<5Te"  fin<*i»g  ftallbe  taken  to  be  criminal ;  and  that  if  the  writ* 

ihafbe  fo  taken,  ing  was  innocent,  as  in  the  cafe  objected,  there  ought  tq 

be  a  fpecial  finding  of  thefe  particulars,  which  diftinguilh 

B«r.  2637,        ami  excufe  it.     If  an  adion  be  brought  on  the  datute  of 

2  tl  Rer  ic-s.  maintenance,  it  is  fufficient  to  fay,  quod  mamiUnuit  /  yet 

in  fome  circumdances  a  man  may  lawfully  maintain  a  fuit* 

as  an  attorney  or  a  near  relation  \  yet  becatyf?  it  is  unlawful 
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in  abftra&o,  that  general  allegation  is  enough,  and  (hall  be 
understood  of  an  unlawful  maintenance ;  and  farther,  it 
cannot  be  underftood  of  fuch  a  writing ;  for  if  an  *  offi- 
cer or  ftudcnt  does  it,  it  is  no  libel  becaufe  it  is  not  done 
ad  infamiam  of  the  party,  but  to  bring  the  offender  to 
puniflunent,  and  it  is  only  tenor  Jibelli,  and  upon  fuch 
evidence  the  defendant  could  not  be  found  guilty.  The 
cafe  in  3  Inft.  174.  is  a  ftrong  cafe  :  In  that  cafe  J.  dt 
Northampton  is  charged  with  writing  only,  aud  {here  is  no  . 
mention  made  of  a  publication. 

I  am  not  under  any  neceflky  of  giving  my  opinion,  whe- 
ther writing  a  copy  of  a  libel  be  writing  of  a  libel  ?  for  if  it 
be  not,  then  jury  having  found'the  defendant  guilty  of  writ- 
ing a  libel,  he  mud  be  taken  to  be  guilty  of  writing  the  ori- 
ginal, and  a  copy  could  not  be  given  in  evidence.   On  the 
other  fide,  if  the  copy  of  a  libel  be  a  libel,  then  the  writing 
of  it  is  a  great  offence :  But  that  people  may  not  go  away 
with  a  notion,  that  writing  .of  a  copy,  though  by  one  that  has 
no  warrantable  authority,  is  not  libelling,  the  Chief  Juf- 
ticefaid,  that  fuch  a  copy  contained  all  things  neceflary  writing  a  cop? 
to  the  confutation  of  a  libel,  viz.  the  fcandaloiis  mat-  of  a  aw  wth- 
ter,  and  the  writing  ;  and  it  has  the  fame  pernicious  con-  wrlt?nghi  Hbd." 
fequence;  for  it  perpetuates  the  memory  of  the  thing,  5  Mod.  164,165. 
and  fome  time  or  other  comes  to  be  publifhed  ;  therefore  PoP-  I39L 
he  held,  that  writing  a  copy  of  a  libel  was  writing  a  libel ;  ^00t^$  Ctft# 
and  if  the  law  were  otherwife,  men  might  write  copies  3  inft.  13+. 
and  print  them  with  impunity.  'x  Veat-  51- 

Further,  the  Chief  Juftice  faid,  that  the  defendant  had 
great  favour  in  the  vttrdi&,  for  when  a  libel  appears  under 
a  man's  own  hand-writing,  and  no  other  author  is  known, 
he  is  taken  in  the  manner,  and  it  turns  the  proof  upon 
him ;  and  if  he  cannot  produce  the  'compofer,  it  is  hard 
to  find  that  he  is  not  the  very  man.  A  man  could  have  no 
temptation  to  write  fuch  libels,  but  rancour  againft  the 
government. 

Laftly,  It  was  objected,  that  the  defendant  being  found  Cro.  Car.  115- 
guilty  of  collecting  and  writing,  and  not  of  making  and 
compofing,  the  verdict  is  repugnant,  or  an  acquittal ;  fed 
non  allocatur  ;  for  making  is  the  genus,  and  compofing  and 
contriving  is  one  fpecies ;  writing,  a  fecond  fpecies  5  and 
procuring  to  be  written,  a  third  fpecies ;  fo  that  not  find- 
ing him  guilty  of  all,  but  writing  only,  is  finding  him 
not  guilty  of  any  fpecies  of  making,  but  writing.  Juftin. 
Inft.  lib. 4.  cap.  4. par.  I.  de  injuriis%  and  Bracl.  lib.  3.  Fitz. 
tic  Coron.  135.  Bare  writing  was  punifliable  in  the  Star- 
chamber.  Hob.  62,  215.  12  Co.  35.  Helt  4.  Moor  421. 
D}\  372.— Judgment  pro  rege. 


(    4«*    ) 


#ir.  49*    See 

1  Saund.  37- 

2  Saund.  66, 
£20,125.  I  Sid: 
365.  Hutt.  109. 
Cro.  Car.  163/ 

5»3»  555- 

5  Mod.  416. 
2*  Mod.  71,  *c. 
▼id.  1  Lev  149, 
J4VS.C. 
Carth.  136. 
I  Show*  98. 

Defendants  be- 
log  beyond  Tea 
does  not  avoid 
fee  (Utute  of 
{imitations. 
Comber.  190. 
9  Mod.  311. 
Note  ;  the  law 
is-  now  altered  by 
ftat.  4*5  Ann. 
*•  16.    1  Sid. 
465.    2  Vent.  1 


limitations 


I.     Hall  vetfus  Wybourn. 

[Trb.  ilfr.&M.  Rot.  130.  B. R.] 

TN  bar  of  the  ftattrte  of  limitations,  £hc  plaintiff  replied/ 
*  that  the  defendant  was  beyond  fea,  and  it  was  held  no> 
plea,  for  the  plaintiff  might  either  file  his  original,  or  out-) 
law  him ;  and  in  one  Bynton's  cafe,  it  wa*  held  by  Bridge 
man,  C.  J.  that  though  the  courts  of  juftice  were  (hut  up 
fo  as  no  original  could  be  filed,  yet  this  ftatute  would  bar 
the  action  j  becaufe  the  ftatute  is  general,  and  muft  work 
upon  all  cafes  which  are  not  exempted  by  the  exception* 

56..  3  Lev.  xi,  1S3,  367.    6  Mod.  240.     Show.  99.  Jon.  253. 


2*     Budd  verfus  Berkenhead. 

[Trin.  2  W.  &  M.  B.  R.] 

in  replication  to  DEFENDANT  having  pleaded  the  ftatute  of  limi- 

*roid  the  ftatute  LJ  tations,  the  plaintiff  replied  in  avoidance,  that  he 

thecondnuanJet  ^UCc^  out  an  attachment  returnable  Mich.  34  Car.  a.    Et 

quod  fuper'uide  tallter  procejjum  fuit9  that  the  defendant  in 

Michaelmas  term,  2  Joe.  2.,  appeared,  &c.     Et  per  Cur. 

This  pleading  is  not  good ;  it  muft  be  {hewn  that  there 

were  continuances  till  the  time  of  declaring,  and  a  tallter 

procejfum  is  not  fufficient  to  (hew  a  matter  before  declara-* 

xWHf.467.     .ti(m,jhou^h  it  has  been  held  fo  for  makers 

fiJTe  &#??*?-/  7*  A* 

3.     Coventry  verfus  Apfley. 


touft  be  fhewn. 
Sees  Show.  79. 
3  Mod.  in, 
Hi.     1  Lord 
Raym.  435- 
aStr.  719. 
*Atk.  395. 


»/ 


*aU.  N.P.i  51. 
3  T.  R.  6C*. 
x  Efpinafle  157* 


Imprifonment, 
ftatute  of  limi- 
tations pleaded 
to  part.    Plain- 
tiff ought  to  re- 
£ly,  it  was  one 
Continued  durefs. 
Vide  poll   pi.  11. 
£cab?u  26. 


[Mich.  3  W.  &  M.  Rot.  411.  B.  R.} 

*"pRE.SPASS  for  imprifoning  him,  and  detaining' 
*  him  in  prifon  from  32  Car.  2.,  till  the  3d  of  Aprti9 
4  Jac.  2.  The  defendant  pleaded  as  to  all,  till  34  Car.  2., 
fuch  a  day,  tton  cuL  infra  quatuor  arrnos  ;  and  as  to  the  reft, 
a  plaint  and  a  capias  iflued.  The  plaintiff  demurred.  Et 
per  Cur.  Though  the  imprifonment  be  complained  of  as- 
one  continued  imprifonment,  yet  the  defendant  may  di- 
vide 


Vide  the  time,  and  plead  the  ftatute  as  to  part,  and  the  Salk.638. BaL 
plaintiff  may  reply  the  continuance  ;  therefore  as  to  this,  jfa^.^'jr* 
judgment  was  given  againft  the  plaintiff  upon  his  demur-  A    *^   «l  J&  f  &" 
rer,  but  For  him  as  to  the  reft;  bccaufe  the  capias was ^*J^       **^J 
awarded  by  the  Court  ex  officio,  and  it  did  not  appear  that  ***  **▼• 
the  defendant  meddled  in  it* 

*  4.  Cary  &  Ux.  vtrfus  StephenfoiL  s.°c.SicVcot- 

^  '  ry&Ux.  Tec 

{Paf.  6  W.  &  M.  B.  R.    Intr.  Hill.  5W.&M.  Rot.  37.]     Stephens.  Skin; 

rr  Was  indebted  to  A.  who  died,  B.  received  the  mo-  a.  received  <he 
«"  •     ney,  and  afterwards  the  plaintiff's  wife  took  out  JSJfS'.EE. 
letters  of  adminiftration  to  *£,  and  within  fix  years  after  wards  adm'mi- 
the  letters  of  adminiftration,  but  not  within  fix  years  after  **"»<>"  was 
the  receipt  of  the  money,  brought  an  indebitatus  ajfumpfit  Thecaufcof  **> 
againft  B.  as  for  money  had  and  received  to  the  ufe  of  him  tion  accrues  by 
and  his  wife;  the  defendant  pleaded  non  ajfumpfit  infra  fex  *«  «*njotom- 
annos ;  the  plaintiff  replied  the  fpecial  matter  j  and,  upon  /cw  cafea 
demurrer,  die  Court  were  of  opinion,  that  the  ftatute  1  $%.  a  Chan. 
could  he  no  bar,  becaufe  the  plain tifPs  title  Commenced  c$f*™7'  u 
by  taking  out  letters  of  adminiftration,  and  this  was  not  5°mo!i.  376. 
a  caufe  of  a&ion  in  the  inteftate;  but  they  thought  k  Carth.335.sC 
hard  to  make  this  fo  much  money  received  to  the  plain-  2  ?***"•  **°% 

.— ,       i»i  *_  *•     /•  -i  called  Curry  vet 

tiff  s  ufe,  when  at  the  time  of  this  receipt,  he  was  not  stephenfon. 
adminiftrator.    Note  j  There  was  a  faulty  replication,  and  t  Cro.  60,  6x. 
the  Court  advifed  the  plaintiff  to  bring  a  new  aQion,  and  J1*  9y\^^       * 
fo  the  matter  went  off.  507'.  fIui.  8u 

5.     Stokes  */*?y5/.r  Berry* 

[At  the  Snmmer  Affixes  at  Lincoln,  1699.     Coram  Holt,  C.  J, 
I  Ld.  Rayxn.  741.  S.  C.  named  Stocker  verfus  fierney.] 

IF  Am  has  had  pofleflion  of  lands  for  twenty  years  without  twnty  t*an 
interruption,  and  then  B.  gets  pofleflion,  upon  which  poflj^^a 
-rf.  is  put  to  his  ejeftment,  though  A.  is  plaintiff,  yerf^^nVfor  *^V 

the  pofleflion  of  twenty  years  (hall  be  a  good  title  in  him,  tti*  plaintiff,  u 
as  if  he  had  ftill  been  in  pofleflion.  Ruled  per  Holt,  C.  J.  "*  "*?™t 
The  lame  point  was  ruled  by  Holt,  C  J.  at  Lent  aflizes  s.  c.  i  Mod. 
for  Bucks i  12  W.  3.,  becaufe  a  pofleflion  for  twenty  years  Caf.^*  Poft* 
is  like  a  defcent,  which  tolls  entry,  and  gives  a  right  of  h%* 
jpofleflion,  which  is  fufficient  to  maintain  an  eje&mcnt* 


4* 1  JUmKatfoiur. 


S.  C.  Far.  i*. 
tide  ibid*  5. 


# 


6.     Green  wgfrr  Rivett. 

[Paf.  i  Ann.  B.  R.  Intr,  Mich.  13  W.  Rot.  316.    Ld.  Raym. 
772.S.C] 

I  4"  J 

Plea  of  the  fU-  jNDEBlTA%US  affumpfit  laid  fcvcral  ways ;  the  de- 
tute  of  limit*-  1  fendant  pleaded  off  so  non>  quia  dicit  quod  billa  prtdicl. 
rand!  Vide  **bibit  fuit  20  die  Junii  &  non  antea%  &  quodipfead  aliquod 
1  Mod.  31, 89,  ttmpus  infra/ex  annos  ante  ex/nbitionem  hilU  pnedicJ.  Non  af- 
%™;\v£?x>f™tfiU  tfe.  The  plaintiff  replied  a  bill  of  Middle/ex, 
aSauQd.  ?25^°  tefted  die  Luna  prox*  poft  tres  feptimanas,  &r.  returnable  the 
117.  1  Saund.  fame  day,  whereupon  was  returned  non  eft  inventus >  and 
3°\37>'">»       continued  down  by  vie.  non  mjfit  breve  faf  precept,  ficut 

127.  2  Sauna.        ..  -  .    .         «    _    .  y         .    ,     ,       ^        *     %*  , 

no,  m9 1»5,  alias ;  to  this  it  was  *  demurred,  and  judgment  given  for 
16s.    %  Mod.    the  defendant  5  for  there  cannot  be  fiich  a  bill  of  Mid* 
?£  ?Shot^    ^*  a8  thi8>  whicI*  "  f«t«n»bk  the  very  day  of  the 
354.  » show.    **ft*{<*)\  and  the  ftatute  of  limitations,  on  which  the* 
79, 126.  3  saik.  fccunty  of  all  men  depends,  is  to  be  favoured. 

217.  VideiBL  J  r 

Rep.  11 3 1.     1  BLR.  286, 215.    1  Bar.  95S. 

(«)  By  the  report  in  Ld.  Raym.  it    fued  oat;  but  the  contrary  is  rated* 
feems  that  a  bill  of  Middle/ex  cannot    4  7*.  £.611. 
be  returned. the  fame  day  that  it  is 


7.,    Hunt  vcrfus  Burn. 

S.C.  1  Silk.  '  y 

3**  [Hill.  1  Ann.  B.  R.    Vide  /£*  $/**  of  this  Cafet  tit.  Fines, 

p!.  5.  vol.  1.  p.  339.] 


T]PON  the  queftion  in  this  cafe,  whether  it  appeared 
^    by  the  verdift,  that  the  ifluc  in  tail  was  barred  of 


H.  barred  of  bit 
formedooi  may 

of  z  tight  o*Un-  his  formedoh  by  a  1  Jac.  1.  ?  the  Court  held,  that  the  ver- 

try.   1  Lutw.     dift  was  infuflicient ;  and  that  it  fliould  have  found  that 

3*i" Lvmii*  1io/orme^on  was  brought,  elfe  the  Court  could  not  intend 

'  but  that  it  was  brought ;  for  this  is  matter  of  bar,  which 

(hould  come  on  the  defendant's  part  to  fliew ;  and  this 

aft  is  not  penned  as  the  ftatute  defimbus  :  It  is  enough  io 

that  cafe  to  find  a  fine,  and  you  need  not  find  that  the 

party  claimed  or  entered  not,  for  that  comes  in  by  way 

of  provifo  ;  but  here  it  is  part  of  the  body  of  the  aft. 

2dly,  They  held,  that  fuppofing  him  barred  of  his  for* 
medon,  yet  he  is  not  thereby  hindered  to  purfue  his  right 
of  entry,  which  accrued  to  him  by  the  death  of  tenant 
for  life.;  for  this  is  a  new  right  which  he  had  not  before": 
That  where  a  man  releafes  his  right,  he  cannot  purfue  his 
aftion  or  remedy ;  but  if  a  man  has  a  right  and  feveral 
remedies,  the  discharge  of  one  is  not  a  difcharge  of  the 
•  other,  and  that  the  ftatute  of  4  H.  7.  enures  and  operates 

6 
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by  wiy  of  bar  to  the  right,  which  anfwers  Saul  and  Clerk's 
cafe,  Jones  210,  211.  But  the  21  i?.8»and  the  21  Joe.  i. 
operate  by  way  of  bar  to  the  remedy,  and  the  word  right 
there  is  right  of  entry  (a). 

(a)  This  cafe  was  affirmed  in  Dot*.  Proc.  1  Brown  P.  C.  53; 

&  Heyling  verjhs  Hofkins.  Vide  this  Cafc% 
title  A&ion  fur  leCafe  fur  Aflumpfit,  pi.  19. 
vol.  1.  p.  29. 

9.     Gould  verfus  Johnfon. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  838.  S.  C.    Pleadings 
and  Record*  3  Ld.  Raym.  p.  7.] 

jS  SUMP  SIT,,  That  in  conGdcration    that   the  Whw  the  duty 
-"     plaintiff,  at  the  defendant's  Tequeft,  would  receive  3^"™ ™*I 
A.  and  B*  into  his  houfe  ut  hofpites>  and  diet  them,  the  tory,  the  de- 
defendant  promifed,  £sV.     Non  affumfffit  infra f ex  annas  was  &■*««  "»«>* 
pleaded ;  the  plaintiff  demurred ;  and  held  no  plea ;  for  j^c^t  *c° 
the  defendant  cannot  in  fuch  cafe  plead  non  affumpftt  infra  vide  ante,  pi.  4! 
fex  annos9  but  aBio  non  accrevit  infra  fex  annas  ;  for  it  is  *  ?J°7*79,,?f- 
not  material  when  the  promife  was  made,  if  the  caufe  of  \  snindl^   ' 
attion  be  within  the  fix  years;  and  the  dieting  might  be  nc,  iSaund. 
long  atterwardg ;  and  though  it  appears  upon  the  face  of  J6»  37^i^t* 
the  declaration,  that  the  caufe  of  a£Hon  did  not  arife  with-  ,^4  %^.  $;£ 
in  fix  *  years 5  yet  the  defendant  (hall  not  take  advantage  Ante  25.    Far. 
of  that,  without  pleading ;  becaufe  there  might  be  an  ori-  MS"  JJJ  34- 
ginal  fued  out,  which  the  plaintiff  cannot  otherwifc  (hew  %9t  J$gf  i£* 
than  by  way  of  replication,  upon  the  defendant's  putting  a  Mod.  311. 

j  Lev.  287, 298.    2  Mod.  312.    1  Vent.  89.     1  Sid.  465.    Bur.  1281.    3  Atk.  71. 

10,    Reading  verfus  Royfton.  see  Fa«fl.  5* 

22. 

[Hill.  1  Ann.  B.  R-   2  Ld.  Raym.  829.  S.  C] 

ANE  feifed  in  fee,  having  iffue  two  daughters,  devifed  Statute ofiimi. 
^  his  land  to  his  grandfon  by  his  eldeft  daughter,  in  fee  5  *g£  betaT* 
the  eldeft  daughter  being  dead  at  the  time  of  the  devife  :  unieft  aauaiiy 
The  grandfon  died  without  iffue,  and  the  heir  of  the  grand-  *****  «*  diP«if- 
fpn  being  the  henr  on  the  part  of  the  father,  and  the  heir  ^af  p^.  chT 
of  the  other  coparcener,  entered  into  the  land,  and  took  *z%.  vi.sBor. 
the  profit  by  moieties  for  twenty  years  together,  thinking,  *°*4-  Cowj. 
according  to  the  opinion  of  Sir  Matthew  Hale  in  hisyoanger  ai7# 
years,  (who  was  their  counfeU  that  the  devife  was  void 
Vol.IL  C  for 


4*3  limitation** 

ibr  one  moiety.    Now  the  miftake  being  discovered,  the 
Co.  Lit.  163.  b.  heir  of  the  grandfon  brought  an  eje&ment  againft  the  heir 
!  And?  6q!4%  b#  °*  *c  oj*?r  ^parcener ;  and  upon  a  fpecial  verdift  found, 
Owen  65. "       it  was  obje&ed  in  his  behalf,  that  the  devife  was  void  as 
to  one  moiety;  but  this' being  over-ruled,  (quod  vide  title 
Difcent,  pi.  3.  vol.  1 .  p.  242.)  it  was  then  objected,  that  the 
bringing  of  this  eje&ment  againft  the  heir  of  the  other  co- 
parcener, for  this  moiety,  admitted  the  plaintiff  to  be  out 
of  pofleffion  for  twenty  years,  and  then  he  was  barred  by 
the  ftatute  of  limitations.     Sedper  Curn 

The  ftatutfc  of  limitations  never  runs  againft  a  man,  but 

where  he  is  a&ually  oufted  or  difleifed ;  and  true  it  is,  one 

Ante  391.  Co.  tenant  in  common  may  difleife  another ;  but  then  it  mult 

^Bi'Sm*^3©.  ^c  c*onc  bj*&wd  diffeifin,  and  not  by  bare  perception  of 

Com.  Dig.  Sci^  profits  only '(a);  but  here  the  difficulty  is  not  fo  great ; 

fin,  f.  there  is  no  tenancy  in  common  in  this  cafe,  for  die  heir  of 

the  grandfon  had  (he  whole  by  devife,  and  the  other  is  a 

mere  ftranger  ;  and  where  two  men  are  in  pofleffion,  the 

Tenants  in  com-  iaw  ^^  adjudge  it  in  him  that  hath  the  light.     A  man 

nion  may  be  by  1  ■*      "  .  -    .     .  °. 

pcefcription,  not  mz7  be  tenant  in  common  by  prescription,  yet  he  may  not 
by  wront.  be  tenant  in  common  by  wrong;  nor  can  a  man  be  dif- 
%\*&n**  "%  kHiwl  of  an  undivided  moiety;  therefore  the  bringing  the 
197,  41!'19  '  eje&ment  admits  nothing;  for  if  a  man  be  feifed  of  the 
a  lev.  %?.  r*n-  whole,  and  makes  a  leafe  to  another  of  a  moiety  undivided, 

mn?*  u!£? "  and  a  ftwngcr  oufts  thc  lcffcc>  he  muft  Dting  h*  ejeament 
^/5  Med  a\,  of  a  moiety;  and  fo  if  they  be  both  oufted,  they  muft 
*6, 17.  show,  bring  fcveral  cje&ments. 

(a)  Per  Ld.  Manifold,  infijhtrv.  of  his  moiety ,  thc  other  refufes  to  pay, 

ProJertCowp.  2 1 8.,  The  poflcflion  of  and  denies  his  title,  faying,  he  claims 

one  tenant  in  common,  eo  nomine*  as  the  whole,  and  will  not  pay,  and  conti- 

tenant  in  'common,  can  never  bar  his  nues  in  poflcflion,  fuch   poflfeflioa  is 

c6mp anion  ;    becaufe   fuch  poflcflion  adverfe,  and  ouller  enough.     And  in 

i*  not  adverfe  to  the  right  of  his  com-  the  fame  cafe  it  was  held,  that  a  jury 

panion,  but  in  fupport  of  their  com-  might  prefume  aclual  oufler  from  an 

.  inon-  tide  \,  anpVJby  paying  him  his  andifturbed  and  quiet  poflcflion  for  a 

ihare,  he  acknowledges  him  co-tenant;  great  length  of  time,  Jf.   36  years, 

nor  indeed  is  refufal  to  pay  of  itfclf  Fide    EJpinaJfe    456.      1    Atk.    493. 

/iufficicnt,  without  denying  his  title.  1  Ml.  Rep.  6jj.     2   Ml.  Rep.  690. 

Bat  if,  upon,  demand  by  the  co-tenant  1  Salt.  391. 


fvf.Kep!*;^  "•     Blackmore  verfus  Tiddcrly. 

(il  Med.)  38. 

*  r  4.24.  ]         ^Hill#  3  Ann#  B#  R*  * L^-  **ym-  l099- s* C-^ 

Not  guilty  with-  1  N  trefpafs  for  aflault  and  battery,  the  defendant  plcad- 
Ju  in'tr^ps!8  e<* mn  cub'  tnfraft*  onnosy  by  miftake,  and  hot  accord- 

Vujeaoie,  pi.  3.  ing  to  *  the  ftatute,  which  is  but  foitf  years.  The  plain* 
6Mw».5»i»,  tiff  demurred,  and  after  argument  it  was  adjudged  an  ill 
59.    ucfl.  99.   j.^  •  fox:  if  it  be  confidered  as  at  common  law,  there  was 

4  rio 
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no  fuck  pleas  if  °H  the  ftatute,  the  zSt  is  not  purfued,  VUeft*.4Aa* 
and  the  plaintiff  could  not  take  iffue  on  it,  quod  eft  culp.  *  l6*  * lt# 
infra  fix  annos  is  an  iffue  immaterial ;  becaufe  it  may  be* 
the  jury  might  find  him  got  guilty  infra  quatuor  annos,  but 
guilty  infra  fex  annos.    Judgment  for  the  plaintiff* 

12.     Hide  verfus  Partridge. 

[Mich.  4  Ann.  B.  R.    a  Ld.  Raym.  1204.    S.  C] 

LIBEL  was  for  mariners'  wages  in  the   Admiralty  Statute  of  limf- 
Court,  and  the  defendant  there  pleaded  the  ftatute  of  ^J^gf 
limitations,  vrz.  that  no  caufe •  of  a&ion  accrued  within  Admiralty  for 
fix  years  prox*  ante  tempos  mentionat.  in  libello;    and  it  mariners*  wages, 
was  over-ruled  there.     And   now  upon  a  motion  for  22faen  wag«T 
a  prohibition  it  was.  urged,  that  mariners'  wages  were  jSaiiLjitoi/. 
fuable  in  the  Admiralty  by  indulgence  only,  and  not  of  ^Mo*.  n»  m» 
right ;  that  at  common  law,  the  ftatute  would  be  a  good  ^s.7Mod.  Cafes 
nlea:  On  the  other  fide  it  was  faid,'  the  ftatute  extended  414.  s.  c. 
only  to  courts  at  common  law ;  that  it  was  not  pleadable  is.ilk'g*5  k 
to  a  proceeding  in  the  Spiritual  Court  pro  violenta  manuum  A°m  q^-.    ^ 
injecHone  fuper  clericum :  But  a- prohibition  was  denied,  be-  z  Chan.  Cafes ' 
caufe  the  ftatute  was  ill  pleaded  j  but  the  plea  was  after-  *g£  *  Clwn« 
wards  amended :  And  Holt,  C.  J.  faidy  It  was  ftrange  that  a  SaondJ' 
the  fame  matter,  well  pleaded,  fhouldbe  a  defence  in  one  i*4>  '**• 
court,  and  not  in  another.    The  ftatute  of  limitations  is  a  \  ££f '  *£# 
good  plea  in  Chancery ;  it  is  true,  it  is  no  plea  to  a  fuit  4Moi.  zof, 
pro  violenta  manuum*  {3V.  but  that  is,  becaufe  the  proceed-  »  Sid.  465. 
ing  is  pro  reformation  morum,  and  not  for  damages;  and  i^Raym.  u 
fo  it  is  at  common  law,  it  is  no  plea  to  an  indi&ment  for  winch,  s. 
trelpafs,  otherwife  in  an  aftion.    AdjournaU  (a)  6  Mod.  *3«. 

{a)   By  flat.  4  and  5  Ann.  ch.  16.     in  fix  years  after  the  caufe  of  ac-    *~ 
thefe  foits  muft  be  commenced  with*     tion.  *  J&«jb^Y7L+%*  ^JZJb 

13.    Matthews  verfus  Phillips,      '^flyfrjyp 

[Cite  and  agree  Mich.  6  Ann.  B.  R.]  ' 

T\  E  BT  was  brought  in  the  Palace  Court,  and  after  fome  Adion  removed 
U    proceedings  there,  the  fix  years  expired;  the   de-  ^rh*bea!J?r?uV 
fendant  fued  a  habeas  corpus,  and  removed  the  caufe  into  tlona  pleaded' 
B.  R.,  where  the  plaintiff  declared  de  novo,  and  the  de-  above,  plaintiff 
fendant  pleaded,  that  the  caufe  of  action  did  not  accrue  JSbSJ'^ 
within  fix  years  before  the  tejle  of  the  habeas  corpus  $  and  within  fix  years. 
this  was  held  to  be  a  good  plea,  but  that  the  plaintiff  See  a  Show.  7q, 
might  reply  the  fuit  below,  and  (hew  that  to  have  been  j^'f"1;"?; 
within  the  fix  years ;  not  that  this  fuit  was  a  continuance  5  Mod.  426.   * 
of  the  fuit  below,  but  that  the  plaintiff  had  rightfully  and  >  Mod.  89. 
legally  purfued  his  right ;  and  it  (hould  not  be  in  the  power  iJ^yS!»6t, 

C  %  of 


4*5  lontton,  anD  tfce  Cuftom*  tfjecrof, 

•65.  »L«d  0f  the  defendant  to  defeat  or  hinder  him  of  a  remedy 
s'p^is 0*7*19.  without  any  default;  as  where  one  brings  an  aftion  be- 
Bull.  n.p.  251.  fore  the  expiration  of  fix  years,  and  dies  before  judgment, 
Fitig.  170,289.  thc  fix  years  being  then  expired,  this  (hall  not  prevent  hi* 
executor  #. 

*  Not  a.  In  debt  upon  an  award,  the.  ftatute  of  limitations  is  no  pica, 
2  Saund.  65,  67.  Nor  in  a  writ  de  rationabili  parte  bonoram*  Hntt.  109. 
Nor  in  an  action  on  the  cafe  for  confpiring  to  indill,  &c.  Cro.  Car.  163.  Nor 
in  debt  for  an  efcape.  1  Saund.  37.  1  Sid.  30c.  Quaere,  Nor  in  cafe  tor  mo- 
ney levied  on  a  fieri  facias  by  the  fherifF,  1  Mod.  145.  Nor  to  an  aAion  for 
a  falfe  return  of  refeods.  Smith  verfus  Robinfon,  in  C.  B.  Trin.  8  W.  3. 
rotulo  1819.  This  note  is  copied  from  the  MS.  Reports  of  Judge  Blencowe. 
—  For  a  further  enumeration  of  excepted  cafes,  <vide  Com.  Dig.  Temps*  G.  9. 
6th  vol.  3d  edit.  pa.  339. 


lVotii.%  Honoon,  into  t&eCuftoms  thereof. 

Moor  576. 

5  Mod.  75,  93, 

160, 440.  n       1    ■— — 

$  Mod.  69, 113, 

444, 177.  Hard. 

^Vh.^.""  1.    Arnot  verfus  Brown, 

S.  C.  x  Saik. 

76.  Vide  port.  [Mich.  7  W.j.  B.  R.] 

.498» 

Cowt  of  Aide?*      jRNOT  and  Brown  were  owners  of  two  contiguous 
/nen'i  power       -"  houfes#     Brown  had  lights  in  his  houfe  towards  Ar- 

hghS^bj  **"  **''s  yard» *nd  Arnot  madc  up  bHnds-  Thc  Court  of  A1- 

19  Car.  2.  c.  3.  dermen,  upon  19  Car.  2.  c.  3.,  ordered  they  (hould  be 
mu only  during  abated;  but  a  prohibition  was  granted  in  B.  Rrt  for 
th!city.,ldSron5  whatever  they  may  do  in  their  inner  court  by  quod  permit* 
ping  lights,  fee  tat,  where  they  have  power  to  determine  real  actions ;  it 
iS'h"  Jj7*  is  plain  that  the  Court  of  Aldermen  have  no  power  in  this 
9  Co. '58.°  Hob.  fummary  way,  unlefs  by  19  Car.  2.  c.  3.,  and  that  gave 
131.  Hutt.  136.  them  only  a  temporary  power  during  the  rebuilding  of  the 
1  Uv.  239,248.  citv#  While  the  city  was  rebuilding  they  had  power  to 
j  Mod.  55.  aflign  lights  ;  but  by  being  once  affigned,  the  party  gained 
1  Uv.  193.  a  legal  title  to  them,  and  may  maintain  an  attion  at  com* 
6^7  11*  mon  *aw  *°r  **lc  °bftru£K°n>  and  tnc  Court  of  Aldermen 
3 14?  38*2, 386^  have  no  farther  power.     Vide  Refiduum,  6  Mod.  244. 

J  Lutw.  382,  386. 
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S.C.  Fared.  iS. 

s.    Domina  Regina  verfus  Rogers.  ^Pw^£'g.35' 

%  Mod.  75,  94, 
[Trio.  1  Ann.  B.  R.     aLd.  Ray m.  777.  S.  CI  44©.    a  Lev. 

T  J  JPON  a  certiorari,  the  cuftom  of  £•*<&*  was  return-  ctftom topi-*' 
^    ed,  viz.  That  if.  any  citiaen  fpeaks  contemptuous  ni&  by  informa- 
words  of  an  alderman,  or  afiaults  him  in  the  execution  of  tion  jn  ±t  Coort 
his  office,  an  information  (hall  be  exhibited  againft  him  in  IfftJ^Tc^Z 
the  name  of  the  common  ferjeant  in  the  Court  of  Aldermen,  temptuout  words 
and  that  they  (hould  proceed  againft  him  to  fine  him  ;*nd  .of  n  •**?*»* 
that,  at  a  wardmote  hejd  by  Sir  Robert  Jeffrey,  the  defend-  &%£& 
ant  aflau]£ed  him,  and  faid,  I  have  as  much  to  do  here  as  good,    other. 
you  i  you  think  fure  you  are  among  yeur  Bridewell  birds*  but  ?rlfe,^ft0  dif" 
you  are  miftaken;  for  which  an  information  was  exhibited   >aQr  '  *"  ^.-i 
by  the  common  ferjeant.    Et  per  Cur.  It  had  been  doubt-     A  ^  c  •* 
ful  if  the  offence  had  been  by  words  only,  becaufe  no  in-  7g.  \Vtnu  it. 
di&ment  lay  at  common  law,  but  he  is  to  be  bound  to  1  Sid.  65. 
good  behaviour;  yet  for  aflault  he  is punifiiable,  and  that  x  j^j*  35* 
maybe  by  information  there  by  the  cnftom,  a9  well  as  in  i33.  wmS!%%9 
-B.  if.  by  the  courfe  of  the  Court,  though  the  regular  6  Mod.  124. 
courfe  af  pommon  law  is  by  indi&ment.    2dly,  The  Court  J^J*  ***' *• 
held,  thai  the  information  lay  in  the  Court  of  Aldermen,  317*°  3  KeV. 
though  an  aldennan  was  grieved  3  otherwife  of  the  mayor,  iH>  7141 799» 
fcr  he  is  an  integral  pajrt,  without  which  the  court  cannot  *"'  %  ^^J^ 
be  held,  but  the  other  may  be  fevered,  and  he  mult  not  zVeat.  16^317. 
fit ;  fo  the  mayor  and  aldermen  may  grant  to  an  alderman,  *  Jo-  »9- 
but  the  aldermen  and  city  cannot  grant  to  the  mayor:  But  ^"g  g  "°£ 
'  the  Court  held,  that  a  cuftom  to  disfranchife  for  contemp-  3  cro.  73.* 
tuous  words  fpoken  of  an  alderman,  was  void,  according  Sh*pk-  Abr. 

Cuftom  of  LONDON  concerning  Orphans  andJJJ^0"'0*- 
Freemen's  Eftates.  ^1.4.  3<tWu' 

pa.  184. 

If  a  freeman  of  London  has  no  wife,  but  has  children,  See  1  Cro.  347. 
the  half  of  his  perfonal  eftate  belongs  to  his  children,  and  x  Ur-  **7- 
the  other  half  the  freeman  may  difpofe  of;  fo  if  the  free-  fj££  S68l6' 
man  has  a  wife  and  no  children,  half  of  his  perfonal  eftate  %  Lev."  31,  130. 
belongs  to  his  wife,  and  the  other  half  he  may  difpofe  s  Mod-  77>  7*» 
of  (a).    But  if  a  freeman  hath  a  wife  and  children,  one  f'*  1^^7. 
third  part  belongs  to  the  wife,  and  another  third  part  to  x  chaVcafc* 
the  children,  and  the  freeman  may  difpofe  of  the  other  I7o»x6i. 
thwd  part.    And  if  fuch  freeman  dies  inteftate,  the  cuftom  l^Ti^uo. 
affct5U  only  two  thirds,  and  the  remaining  third  is  fubje&  vei£  134!  con. 
to  the  ftatute  of  diftributions,  and  fo  dividing  the  whole  *6*  SWfl«  »*» 

{a)  Aim.  I  F.  Wmx.  341. 
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into  ninths,  four  ninths  belong  to  the  wife,  and  five  ninth* 
belong  to  the  children, 
crttftom  arenas       if  a  freeman  of  London  has  two  fons,  and  the  eldeft  fon 
rryutfohlF9  &'l€B  having  a  fonf  and  then  the  freeman  dies,  the  grand- 
4sn.  child,  though  in  law  a  representative  of  the  fon,  who  ne- 

ver was  advanced,  has  no  part  bv  the  cuftom ;  for  the'  cuf- 
torn  of  London  extends  only  to  the  children,  and  not  to  the 
grandchildren ;  per  Nortbey ;  and  fo  it  has  been  certified 
by  the  recorder  into  Chancery. 
Hotchpot  ex-         If  a  freeman  of  London  has  but  one  child,  and  he  has 
ttnA%9LXlto&m  rcce*vcd  f°me  port*011  fr°m  bis  father,  and  the  father  dies, 
Venf.  397.     '  leaving  this  child  and  a  wife,  the  child  (hall  have  his  full 
•  Wmi.  526.     orphan's  part,  without  any  regard  \o  what  he  has  already 
received  ;  for  that  advancement  in  part  is  only  to  be  brought 
into  hotchpot  with  children,  and  not  wkh  others.  Per  Sit 
Edward  Northey. 
where  .it  appear*      jf  a  freeman  of London  has  advanced  any  of  his  children 

a  child  has  re-    any  writing  under  the  father  s  hand,  or  by  the  fathers  will, 
cchred,  the  Court  or  his  marriage-fettlement,  and  by  the  (aid  will  or  fettle- 

thWufad-1*"  mcnt  **  *s  **"*»  *at  ^c  ****  portion  is  or  was  in  full  of 

vancement,  or  his  child's  parit  by  the  cuftom  ;  yet  this  child  (hall  come  in 

not,  Vera.  So,  for  the  cuftomary  *  part  of  the  reft  of  the  father's  perfonal 

of  parfiament  cftatc>  bringing  the  portion  already  received  into  hotch- 

11  Geo.  1.,  by  pot ;  other  wife  it  is,  if  it  does  not  appear  under  the  father's 

which  power  u  j^nd  what  tfcc  advancement  was. 

given  to  freemen 

to  difpofe  of  perfonal  eftatet  by  will. 

*[W] 
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8  Co.  170.  9  Co. 
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I.     HardV  Cafe. 

'   [Mich.   8  Will.  3.  B.  R.] 

Maintainable  by  C I R  Bartholomew  Shower  moved  to  quafli  an  prder  ofj 
the  LYh^  ^T*  juftices,  for  removing  an  ideot  to  the  place  of  the  laft 
tlS,  n^Twhere  1CF"  fettlemcnt  of  his  father,  comparing  it  to  the  cafeoC 
horn,  videpoft.  a  baftard,  who  is  to  be  maintained  by  the  parifh  where  Jie 

comb^b* P go1'  is  born#    S.edf^  ffolt'  C#  J'  The  father  of  an  ideot  ough* 

3$!?  Moi.3C«fei  t0  maintain  him,  and  if  he  cannot,  the  parifli  lor  place 

S7.        '         where  his  father  is  fettled.   There  is  po  difference  between 

an  ideot  and  any  other  poor  child.    The  cafe  of  a  baftard 

differs, 


$>anBamutf*  41? 

differs,  for  the  reafon  of  that  is,  becaufe  he  has  no  father, 
or  rather  none  that  the  law  looks  upon  as  fuch ;  and  there* 
fore,  till  18  Eiiz.  c.  3.,  the  parities  where  they  were  born 
were  bound  to  maintain  them.    Adjournal. 

2.    Thompfon  verfus  Leach.  s.  0.^.565, 

[HHI.  9  Will.  3.  B.  R.   1  Ld.  Raym.  313.  S.  C.   Comyns4$. 
S.C.] 

A  Tenant  for  Kfe,  being  non  compos,  with  remainder  to  H'udVed  It  void. 
***•    his  firft  fon  in  tail,  remainder  to  B.  in  fee,  furreri-  Vide  Lutw. 
deredby  deed  of  furrender  to  B.  before  he  had  a  fon  j  Vb*8'Sg.^. ^ 
this  deed  of  furrender  was  held  abfolutely  void,  and  the  3  d.  164.  p.  13. 
contingent  remainder  not  deftroyed.  3  9ftlk- 1°°- 

9  '       '  1  Show.  296. 

Cries  B.  R.  175.    3  Mod*  196,  301.    3  Lev.  284.    Cafes  in  Pari.  150.  *  Vent.  198.   Comb. 
4|89  468.    Card*.  211, 150,  435.    Holt  357,  613,  665.    Fearne  467,  (243). 
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Vide  1  Lev.  %f9 

123,  148,  187, 
162.  2  Lev.  14, 
— aa——  18, 138.  3  Lev. 

a  332,&c.4Mod. 

i*     Anonymous*  233, 234, 160, 

281,  368.    Se€* 

[Mich.  8  Will.  3,  B.R.  S.  C.     I  Ld.  Raym.  1*5.,  by  the  pag.  43°- P*- *• 
name  of  Green  v.  Pope.] 

T  N  an  aRion  on  the  cafe  in  the  Common  Pleas,  for  a  falfe  Noperemptory 
•*    return  of  a  mandamus,  judgment  was  given  for  the  ^  ad»^i*fiir  aT** 
plaintiff  upon   demurrer  j   and  now   Serjeant  „Pemberton  falfe  return 
came  into  B.  &and  prayed  a  peremptory  mandamus;  but  «r<£RhtSjjB* 
it  was  denied ;  for  per  Holt$  C.  J.  Every  mandamus  recites  ^6/  comb/ 
the  fa&,  prout  conftat  nobis  per  rccordum.    How  can  we  fay  400, 419.  Holt 
that,  in  this  cafe,  we  cannot  take  notice  of  the  records  of  +3*- 
the  Common  Pleas  ?  You  might  have  brought  your  a&ion 
here. 
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a.     Dominus  Rex  verfus  The  Mayor  and 
Burgefles  of  Wilton, 

[Miclu  8  Will.  3.  B.  R.   S.  C.     1  LcL  Raym.  225.,  by  the 
"'  name  of  Rex  <u.  Chalice.] 

Want  of  fom-  -  Mandamus  iflued  to  reftore  Elias  Chalk  to  the  place  of 
£a£«lTthe  "  a  burgefs  of  Wilton,  .to  which  was  returned  a  cuftom 
pcrfon  appeared  for  the  mayor  and  burgefles  to  remove  for  misbehaviour : 
V*deWMfteard#  ^ey thcn  ^et  &>**  ^veral  inftances  of  mifbehaviour  %  and 
S.'c.1^  Mod*  Aat  he  being  thereupon  fullv  heard  to  all  that  was  obje&ed 
*5$»  «57*  Bur.  in  the  common  council  of  the  mayor  and  burgefles,  and  it 
***•  being  fully  proved  upon  him,  they  turned  him  out.    It  was 

obje&ed,  that  it  was  not  faid  he  was  fummoned.  Vide 
Style  51,  446,  452.  3  Bulft.  189.  2  Keb.  489.  Per  Cur. 
The  end  of  the  fummons  is,  that  he  may  be  heard  for  him* 
•  felf,  and  therefore  where  he  has  been  heard,  want  of  fum- 
mons is  no  obje&ion ;  but  this  was  afterwards  determined 
on  other  objections* 

vi^  ♦  Mod.     3.    Dominus  Rex  verfus  The  Mayor,  &c.  of 

dion, 

[Mich.  8  Will.  3.  B.  R.] 

Wfare  an  officer  A  Mandamus  iflued  to  the  mayor  and  commonalty  of  ©ar- 
id ^d^co^  ford  to  reftore  Stafford  to  the  office  of  to*ro-clcrk  5 
pomiond<£$Cnot  t'lc7  returned  their  charter  of  incorporation,  which  gives 
rely  upon  their  them  power  to  choofe  a  difcreet  perfon  to  be  town-clerk, 
power,  bortetom  t0  j^y  at  thc  wjh  0f  fa  mayor  anc|  aldermen  :  the  13 

and  ihaTutofof-  &"*•  7..Jlat.  *«t  and  the  ftat.  of  W* .  to*  M.  about  taking 
«cientvperemp.  the  oaths,  and  that  the  office  of  town-clerk  being  *  void, 
AlTl7!^,,Miilmtt,  *ey  <*ole  Stafford,  and  that  he  took  the  oaths  of  office 
coram  nobis  major e  &  ballivis  ;  but  did  not  coram  nobis  ma/o- 
re fa*  ballivis  take  the  oath  of  allegiance,  per  quod  his  office 
became  void,  tsfed  ratione,  &c.  Upon  which  thefe  three 
points  were  ftirred  and  fettled : 
r  Vent.  92.  iftj  Whether  the  party  that  comes  in  is  to  take  the 

*  Saund^io"*  oaths  at  his  peril,  or  they  are  to  tender  them,  and  if  he  re- 

*  show.  68, 475.  fufed,  whether  it  muft  not  appear  upon  the  return  ?  Et 

4  Mad.  233,     p^  Cur.  He  muft  take  them  at  his  peril ;  the  magiftrate 

5  Mod.3  43s,  nccc*  not  tender  to  him,  but  he  muft  tender  himfclf  to  the 
431,  dsc.  magiftrate,  and  demand  them ;  and  if  it  be  refufed,  muft 
I^od-J,»,»8*  fue  a  mandamus,  and  the  magiftrate  is  punifliable  (a)  j  }f 

4*a"         the  law  were  otherwife,  it  would  be  in  the  power  of  the 
magiftrate  to  elude  the  a&  in  favour  of  the  party. 

(4)  If  he  does  not  tender  them  ex, officio.  Per  Holt.   Cumb.  419. 

2dly,  Whcthp 


[4?9] 


adly,  Whether  it  be  enough  to  fay,  he  did  not  take  the 
oaths  before  them  ?  And  this  was  held  naught  j  for  two 
juftices  have  a  power  to  adminifter  the  oath,  and  he  might 
take  the  oath  before  them. 

3dlr,  Whether  a  perfon,  that  was  only  tenant  at  will 
(houldhave  a  peremptory  mandamus?  Et  per  Cur.  We  do 
not  determine  whether  tnere  ought  to  be  a  good  caufc,  or 
not,  for  fuch  removal*  but  fuppofe  it  may  be  without 
caufc,  yet  ftill  they  mull  determine  their  will :  Now  they 
do  not  return  a  determination  of  his  office  by  their  will,  as 
the  reafon  why  they  do  not  admit  him,  but  the  fpecial 
matter  of  his  not  taking  the  oaths ;  therefore,  fince  his  of-  Str-  *74- 
fice  continues,  and  this  excufe  is  inefficient,  he  ought  to 
be  reftored.  A  peremptory  mandamus  was  granted.  Vide 
Serjeant  Wkitacris  cafe. 

4.     The  Mayor  of  Coventry'/  Cafe 

[Hill-  9  Will.  3.  B.  R.] 

A  Motion  was  made  for  an  attachment,  for  not  returning  The  firft  writ 
an  alias  mandamus.     Et  per  Holt,  C.  J.  In  cafe  of  a  J^to  *£ 
mandamus  out  of  Chancery,  no  attachment  lies  till  the //if-  Cafcisc.  Poll. 
rift,  for  that  is  in  the  nature  of  an  a&ion  to  recover  da-  43*-'Skia.66o. 
mages  for  the  delay ;  but  upon  a  mandamus  out  of  this  Pal#  ***• 
court,  the  firft  writ  o'ght  to  be  returned  (a) ;  yet  an  at- 
tachment is  never  grafted  without  a  peremptory  rule  to  . 
return  the  writ,  and  then  an  attachment  goes  for  the  con- 
tempt $  and  in  this  cafe  a  peremptory  rule  was  made. 

[a)  This  is  ejeprefsly  required  by  (tat.  9  Ann.  ch.  20.  f.  1 .  1 1  G.  1 .  ch.  4.  f.  9. 

5.    Dominus  Rex  verfus  The  Mayor,  &c.  of     [  430  ] 
Coventry. 

[Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  391.  S.  C] 

TkAANDAMUS  to  reftore  J.  S.  to  be  one  of  the  Cdftomtow- 
JKi    common-council  houfe;  the  defendants  returned,  JSJtLrdST* 
that  they  were  an  ancient  corporation,  and  that  the  king  ffluft'be  returned 
by  his  letters  patent,   reciting  their  cuftoms,   amongft  ^*tf]J*,y'    ^ 
which  was  this  of  elefting  perfons  to  be  of  the  common-  *    °  *5  m'J.  ' 
council  houfe,  and  removing  them  ad  libitum,  did  grant  a  $9  j  431,  *c. 
and  confirm  all  their  liberties,  cuftoms,  &V./  and  that  they  pT8*23.,5,4^" 
by  force  of  the  faid  Cuftom  time  out  of  mind  ufed,  &  fe*  /vmTiJj?  * 
eundum  formam  literarum  patentium  prstdiB.  did  remove  2  Keb.  770,796. 
him :  And  firft,  it  was  agreed,  that  the  eftate,  whether  by 
cuftom  or  charter,  has  this  condition  annexed  to  it,  that 

the 


430  ^anuamu*. 

the  corporation  might  dHphce  him  at  will,  without  af- 
figning  any  caufe  $  but  this  differed  from  the  cafe  of  the 
recorder  of  Bath,  who  was  appointed  by  the  commtffion- 
ers  for  regulating  corporations :  By  their  cuftom  they  were 
to  choofe  one  learned  in  the  law  for  a  recorder ;  the  cor- 
poration turned  out  the  Lord  H.,  and  returned,  he  was 
not  learned  in  the  law :  and  held  good ;  for  whoever  put 
him  in,  he  muft  be  fo  qualified  by  the  cuftom,  and  htf 
might  bring  an  a&ion  for  a  falfe  return,  if  he  be  a  perfoii 
learned  in  the  laws.  2dly,  This  return  was  held  naught, 
becaufe  it  did  not  appear  that  the  corporation  had  any  fuch? 
power,  but  only  by  the  recital;  whereas  they  fliouldhavc 
returned,  they  had  fuch  a  power  pofitively  (a). 

(a)  In  Ld.  ifr-wi's  cafe,  2  Str.  819.  was  not  neceflary  to  allege  in  the  re- 
the  Coort  fays,  The  modern  opinion  turn  to  a  mandamus,  that  the  corpora- 
has  been,  that  a  power  of  amotion  is  tjon  at  large  had  a  power  of  amotion, 
incident  to  the  corporation*  The  It  Should,  however,  be  obferved,  that 
fame  do&rine  is  recognized  in  the  thofe  cafes  related  to  removals  for  cor* 
Ki»g*nd  Richard/on,  1  Bur.  517.,  and  porate  offences*  and  not  to  removals 
in  the  King    v.   Lyme  Regis,  Dwg.  ad  libitum, 

148. ;  it  was  ruled  accordingly,  that  it 

6.    Anonymous* 

[Hill.   10  Will.  3.  V3.  R.] 

R«ictoinfp€a      A    Mandamus  was  granted  to  ac*iit  J.  5.  mayor.     It 

tt*?£3&  was  movcd»  &*  *«  m1°*  in  poffeffion  might 

teuirn,  denied,    have  a  rule  to  fee  the  charter,  that  he  might  be  able  to 

before  an  ad'ton  make  a  return  ;  for  the  other  who  had  fued  the  mandamus, 

famMdiL*        was  I10t  "gMy  elected :  But  it  was  denied,  for  he  may 

returh  that;  and  in  an  a&ion  for  a  falfe  return,  (hall 

have  a  rule  to  fee  the  charter  and  take  a  copy ;  and  it  was 

faid,  that  the  Court  were  always  upon  that  difference  {b). 

(b)  On  a  rule  to  (hew  caufe  why  Rex  v.  HMjer,  Rep.  Temp.  Hard.  245. 
therefhouldnotbeaninformationinthe  Fide  Rex  v.  Hofimen  of  Ntwcaftle, 
nature  of  a  qu 0  warranto,  the  Court  Str*  1223.     Rex  v.  Purnell,  I  Wilf. 
made  a  rule  tor  the  defendant  .to  in-  329.    Rex  v.  Bridgeman,  Str.  1203* 
fpett  the  charter  and  corporation  books. 

*\T*  ^od.  7*     Buckley  ™tfas  Palmer* 

*W?^*  &*&>+*    [Trin.  i.WDLj.  B.  R.]" 

365. 

After  the  return    a  N  a£tion  was  brought  for  a  falfe  return,  and  a  verdt& 

tafi  mtimT  was  for  ^  Plaintiff>  and  a  peremptory  mandamus 

h  of  right.  See  was  moved  for,  and  oppofed,  becaufe  it  was  a  hard  vcrdiftr 
€  Mod.  152.       fcfr#    Et  per  Holt)  C.  J.  When  an  a&ion  is  brought  for  a 

falfe 


fiMe  return,  and  that  is  falfified,  we  cannot  refute  a  Information  for 
peremptory  mandamus.  Sednota;  This  motion  cannot  be'  co^t^So**' 
made  trU  fotr  days  arc  paft  after  the  return  of  Atpo/lta ;  s.°c.  Holt*** 
faecaufe  the  defendant  has  (6  long  to  move  in  arreft  of  See  i  Saik-77, 
judgment.  Pa/.  12  W.  3.  B.  R.  The  cafe  of  the  city  |£#  ^  sZT 
ct  Exeter.  697.  -  vw«  ».  • 

9  Aim.  c.  ia»    Com.  Mandamus,  D.  6.  5th  voL  3d  cd  pa  jS, 

8.  Dominus  Rex  vcrfus  The  Bailiffs  and 

Burgeffes  of  Maiden. 

[Trio.  11  W.  3.  B.  R.    1Ld.Raym.481.  S.  C] 

A    Mandamus  ifliied,  reciting  quod  cum  they  ought  to  Where  At  i*. 
choofe  yearly  two  bailiffs,  out  of  fuch  ay  had  not  turafpcakiof* 
been  bailift  for  three  years  before,  idto  they  were  coir*.  2^^  2" 
manded  to  choofe.    They  returned  their  cofrftitution  by  writ,  it  ought 
letters  patent  to  be,  to  choofe  two  en  aldermannis%  and  that  ****  %?(w?"~ 
they  had  chofen  two  fecundum firmam  &  effe&um  Htera-  Jj^S.  JJ|^ 
rum  paUntium  generally ;  and  this  was  held  naught,  for  136, 133.  Pot. 
they  ought  to  deny  their  conftitution  to  be  as  is  mentioned.  Pj-  l6a   Cto- 
in  the  writ,  or  flicw  a  compliance  with  the  writ ;  whereas    "* ,33# 
they  have  afted  according  to  a  Conftitution  fet  forth- in  the 
return  different  from  the  writ,  and  do  not  deny  the  fup- 
pofaf  of  the  writ  j  wherefore  a  peremptory  mandamus  was 
granted.  « 

9.  Dominus  Rex  vcrfus  The  Mayor,  &c.  f^\£*£*1*' 

of  Abingdon.  caf«B.R.4ci! 

[Mich.  11  Win.  3.  B.  R.] 

A    Mandamus  was  granted  to  the  mayor,  bailiffs,  and  Mandanwi 
burgeffes  of  the   town   of  Abingdon:    The   mayor  t^Mm, 
made  a  return  and  brought  it  into  the  crowA-office,  in-  tec.  Mayor 
tending  to  move  to  have  it  filed ;  and  no*  a  morion  was  ^,efliay  *J* 
made  to  ftay  the  filing  of  it,  upon  fuggeftion,  that  this  t^^wca^t 
return  was  made  by  the  mayor  and  minor  part  of  the  difavow;  buth* 
bailiffs  and  burgeflcs,  and  agatnft  the  content  of  the  greater  "  V^^ lf 
number,  who  would  have  obeyed  the  writ;  and  therefore  SJrf Uiema?" 
they  prayed  they  might  difavow  this  return  and  put  in'  jority.   vide 
another.    Et  per  Hott,  C.  J.  Where  a  writ  is  direfted  to  <"<*•  +7gJ$9 
a  fingle  officer,  as  a  iheriff,  and  a  return  is  made  by  a  ^  500? 
ftranger,  without  his  privity,  he  may  any  time  that  term  Comber.  41* 
wherein  the  writ  is  returned,  come  in  and  difavow  it,  but  *,3>    *  ***& 
not  after  the  term.     Dy.  182.    But  in  this  cafe,  where1  Temp.Hardi 
the  writ  is  direfted  to  feveral,  and  the  mayor,  who  is  the  1S8. 
aioft  principal  and  proper  perfon,  returns  and  brings  in 
the  writ,  it  is  not  fit  that  wc  fliould  examine  upon  -affi- 
davits* 


434  qpanfcamtMf. 

davits,  whether  there  was  the  confent  of  the  majority. 
We  will  take  it,  and  leave  you  to  to  punifli  the  mayor 
for  this  mifdeipeanor,  if  he  be  guilty  j  for  it  is  a  great 
crime,  which  will  not  only  merit  a  heavy  fine,  but  a 
peremptory  mandamus  will  be  granted,  if  the  return  hq 
falfified.  If  they  were  all  equal  parties,  this  might  be 
[  432  ]  another  cafe :  The  return  was  filed,  and  at  the  fame  time 
leave  was  given  to  file  an  information  againft  the  mayor. 

10.    Dominii8  Rex  verfus  The  Mayor,  &c. 
of  Norwich. 

[Hill.    1 1  WiU.  3.   B.R.] 

A  Mandamus  was  granted  to  the  mayor,  &c.  of  Nor- 

Holt  444/ 4J  "    .      «wi/  it  was  moved,  that  the  fenfe  of  the  mayor 

difiered  from  the  majority  of  the  corporation,  and  that  he 

would  execute  the  writ,  whereas  the  corporation  were  for 

Carth.5009.50r.  returning  an  excufe,    tstc.s  and  they  prayed,   that  the 

mayor  might  be  ordered  to  deliver  the  writ  to  the  reft  of 

the  corporation  :  Sid  nan  allocatur*  for  he  is  the  head  and 

VideaBur.798.  principal,  and  take  your  courfe  againft  him  (a). 

(*)  Which  may  be  by  way  of  information,  front  fufxa. 

poft!6*99.43I#  n«    Dominus  Rex  verfus  The  Mayor,   &c. 

of  Abingdon. 

[Pafch.  12  Will.  3.  B.  R.     1  Ld.  Raym.  559.  S.  C] 

Return,  that  A.  A  Mandamus  was  directed  majori  ballivis  V  omnibus  princi- 
te  ^b^did  palibus  burgenftbus  burgi  dt  A.  (except  R.  and  S.\  fetting 

AOMreceWe  the  f°rth  the  conftitution,  and  that  R.  and  S.  were  capital  bur- 
faenmentwith-  eeffes,chofen  by  the  commonalty  toftand  and  ferve  for  mayor 

pt*w^  the0"'  *or  *^c  cn^u*n8  ycar  > an<*  ^at  ^cy  wcrc  to  ch°°fe  on«  of 

cieajon  wai  them,  idea  they  were  commanded  to  cleft  one  of  them  ac- 
▼oid,  and  be  is    cordingly.  They  returned the  ftatute  13  Car.2.fef.  a.  c.  i.f 

3^teSJi?  and  that  within  twcnt7  7car8»  Prox'f¥  a5  March  1663. 
4  Mod.  133.  #  R.  &  S.  futrunt  eltBi  burgmfes  principalis^  and  within  a 
3  Wod.7»,  i  j8.  vcar  before  their  election  had  not  received  the  facrament, 
433,  ftc.431'  P**  R140^  tlt&to  iorum  vacua  deventt  tsf  non  funt  principalis 
a  Show.  6?,  burgenfes ;  and  this  return  was  held  naught:  ift,  The 
475.  1  Saond.  Court  confidered  it  without  the  laft  words,  ct  non9  &c. 
2  9'  And  as  to  that  the  Chief  Juftice  faid,  the  writ  fuppofes 

them  to  be  burgefles,  and  fo  the  Court  muft  intend  them  ; 
and  this  is  not  anfwered  by  the  fpecial  matter  of  the  return* 
which  ftews  only  that  he  was  once  elected,  and  that  was 
a  void  election ;  whereas  he  might  qualify  htmfelf  and  be 
chofen  again  %  and  here  is  nothing  to  exclude  the  intend- 
ment of  a  fubfequent  election,  which  is  according  to  the; 
fuppofal  of  the  writ. 

adly,  The. 
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idly,  The  Court  confidcred  it  with  the  laft  words,  and  R*«™  ««*  ** 
held  the  et  non  funt principal.  iurgenfis,  &c.  to  be  only  part  JJJJ™  "vide* 
of  the  conclusion  or  inference  5  and  the  Chief  Juftice  laid,  ante  4.30.  pi.  5. 
the  law  requires  the  mod  exafl:  certainty  in  thefe  cafes,  &c-  ib- 1 poft* 
becaufe  the  party  cannot  traverfc  nor  interplead  (a) ;  and  JJoi/cafc*  &V- 
it  is  not  enough  to  offer  a  matter,  fo  that  the  party  may  be 
able  to  falfify  it  in  an  a&ion  j  but  the  matter  muft  be  fo 
alleged,  that  the  Court  may  be  able  to  judge  of  it  and  de- 
termine, whether  it  be  a  fufficient  caufe,  or  not.    If  the 
matter  fet  forth  in  this  return  had  been  fo  alleged  in  a  plea       [  433  J 
in  bar,  the  plaintiff  might  have  replied  a  fublequent  elec- 
tion :   Ergo  this  return  is  uncertain,  for  there  might  have 
been  a  fubfequcnt  ele&ion, 

(m)  By  (tat.  9  Ann.  cb.  20.,  the  per-  might  have  been  other  wife  determined, 

fens  loing  the  mandamus  may  plead  to,  becaufe  the  reafon  was  not  the  feme, 

or  traverse  all  or  any  of,  the  material  Buller,  J.  faid,  that  a  certainty  to  a  cer- 

fa&s  contained  in  the  return ;  to  which  tain  intent  in  general  is  all  that  is  re- 

the  perfons  making  the  return  may  quifite;  which  means  what,  upon  a  fair 

plead,  take  iffue,  or  demnr.    In  Rex  and  reafonable  conftrn&ion,  may  be 

v*  Lyme  Regis,    Doug.   14s.      Lord  called  certain,  without  recurring  to  pof- 

Masufitld  fays,  he  takes  it  to  be  fettled,  fible  fads  which  do  not  appear.     Vide 

that  the  fame  certainty  is  required  now  Rex  v.  Mayor  of  Liverpool,  2  Bur.  731. 

as  before  that  ftatute ;  though  at  firft  it  Rex  v.  Bailiffs  of  Morpeth %  \  Sin  58. 

1 2.    Dominus  Rex  verjits  The  Mayor,  &c.  of 
Rippon. 

[Paf.  ia  Will.  3.  B.  R.     i  Ld.  Raym.  563.  S.  C] 

TkJjANDAMUS  was  dire&ed  to  the  mayor,  alder-  Retain  of  ai*. 
+V1  men,  and  commonalty  of  Rippon,  to  reaore  Sir  %.  f^^^ito- 
nation  Jennings  to  his  place  of  alderman  of  Rippon ;  they  bly  and  eieafoa~' 
returned  themfelves  to  be  incorporated  by  another  name,  of  tnother  into 
viz.  mayor,  burgeffes,  and  commonalty ;  and  farther,  that  fy^m!*™?**' 
Sir  Jonathan  Jennings,  at  fuch  a  time,  at  an  aflembly  of  t  Lev.  148*. 
the  corporation,  came  fa1 perfonaliter  Hbere  &  dehitotnodo  re*  *  s.how*  **♦ 
fignavit  his  office,  declaring  he  would  continue  to  ferve  no  '  Sld* l4# 
longer  in  that  office ;  whereupon  they  chofe  another  in 
his  room ;  And  this  declaration  in  a  corporate  aflembly 
was  held  good,  efpecially  fince  the  corporation  accepted  it, 
and  chofe  another  in  his  place  5  but^  till  fuch  eleftion  he 
had  power  to  waive  his  refignatioty  not  afterwards  {b)  \ 
and  whether  a  deed  was  neceflary,  or  not  neceflary,  is  not 
materia],  becaufe  they  have  positively  returned  quod  rejig- 
navit,  which  is  falfe,  if  a  deed  was  neceflary,  and  there 
was  none.    Alfo  the  Court  held  the  writ  naught,  becaufe  Cartfc  501.  Poft. 
it  was  dire&ed  to  the  corporation  by  a  wrong  name ;  but  7°°'  Str*  **• 

(t)  Vide  Rex  v.  Mayor,  fcfr.  of  Cambridge,  Cowp.  532. 

refufed 
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refufcd  to  grant  a  new  writ  of  mandamus,  becaufe  an  tf&iori 
lay  againft  the  particular  perfons  for  the  falfe  return  of 
this ;  Ergo  a  new  one  would  be  vexatious. 

Ijp    The  Cafe  of  Andover. 

[Mich.  iiWffl.j.  B.R.] 

Se?mi  pa/on*  Tf  I V  E  perfons  cannot  have  one. writ  of  mandamus  to  be 

m^dlnu?  to  *  .      reftored  j  for  jthough  the  end  of  the  writ  is  to  do  juf- 

icftore.    See  tice,  yet  the  foundation  is  the  wrong  in  turning  them  out, 

5  Mod.  io,  if.  and  the  turning  out  of  one  is  not  the  turning  out  of  an- 

*3»  67*°436.°  otn*r  t  nor  can  feveral  perfons  join  in  an  action  on  the 

Gmiber.  307,  cafe  for  a  falfe  return.    Per  Holt,  C.  J. 

308.  6  Mod.  iS. 

a  Shower  158,  a6o,  a8i,  364.    Far.  83.  S.  C.    Holt  441.    1  BL  Rep.  60.  Str.  57a. 

14.       Domina    Regina    verfus  Twitty  and 
Maddicot. 

*  T  414  1      -  [Mich.  1  Ann.  B.  R.] 

modo eied.  not  A/T^ N DAMUS  to  fwear  A.  and  A  churchwardens', 

•  good  anfwer,  *v*  fuggefting  that  they  were  debito  modo  ele&i :  The  re- 
fu^e^detto  turD  was>  V»*  4*  W  S-  non  decHfuerunt  debito  modo.  }t 
modo.  8.  C.  wasobje&ed,  that  it  ought  not  to  be  debito  modo;  and  it 
Fv.  83.  Holt  ought  to  be  in  the  disjun&ive,  nee  eorum  alter  elefl.  fait. 
2£\,.5  Mod*  &edPir  #  Holt,  C  J.  it  was  refolved,  ift,  That  one  cannot 
i*  Mod.  *.  be  (worn  upon  this  writ ;  for  either  both  were  chofen,  or 

Sl  Ri  ,7°*  -  **  writ  is  mifconceivcd  (*)•  a<Hv>  Where  &e  wr»t  is  to 
1405.  ,E%  But?'  fwc»r  one  debito  modo  ele&us,  quod  nonfuit  debito  modo  eleel., 
ici3.  Str.  215.  is  a  good  return,  for  it  is  an  anfwer  to  the  writ j  but  where 
Dm"  x°s"co  lt  *8  to  ^wcaronc  deBus  churchwarden,  there  quod  non  fait 
Mudwui  d™.  ddnto  modo  elecl.  is  naught,  becaufe  it  is  out  of  the  writ, 
5  vol.  3d  edit,    and  evafive. 


F*-37* 


{a)  R.  co*tr.  a  Ld.  Raym.  1 00 8. 


<^6  Mod.  15.  jj#    Anonymous. 

[Mich.  4  Ann.  B.  R.] 
k£e£"!  Sfte  A  Ru!c  was  madc  thc  firft  5**7  rf_thi*  tcr.m>  *?•  That  if 


MHEttonT A^tt  tnc  corporation  to  which  the  mandamus  is  fent  be 

429.  Pal.  455.    above  forty  miles  from  London,  then  there  (hall  be  fifteen 

(b)  days  between  the  tefte  and  the  return  of  the  firft  writ 

of 

(b)  The  rule  here  meant  was  pro-    Jur.  de  Dover  $  Str.  407.    It  appeared 
duced  in  the  cafe  of  Rex  v.  M*j.  et    to  be  fourteen,  and  vs>< fifteen  days,  as 

here 
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of  mandamus's  trot  if  but  forty  miles,  or  under,  but  eight 
dan  only:  And  as  to  the  alias  zadpluries9  they  made  no 
rule,  but  would  conGder  of  that,  and  that  the  writ  (hould 
not  be  te&ed  before  it  was  granted  by  the  Court ;  fo  that 
the  alias  and  pluries  may  be  made  returnable  immediate^  as 
they  used  to  be :  Alfo  tie  G>urt  faid*  that  at  the  return  of 
the  pluries f  if  no  return  was  made,  and  there  was  an  affi- 
davit of  the  fervice,  there  (hould  go  an  attachment  with*  . 
out  hearing  counfel  to  excufe  the  contempt. 

here  ihted.      It  had   the  wqrds  a4  tobeindofive,andthe  other  exclufivei 

mimus  :     Accordingly   it    was    ruled  fo  that  a  writ  tejfed  the  14th  may  be 

in  the  (aid  cafe  in  £/r.»  that  four/eta  returnable  the  28th. 
days  was  the  proper  time  ;    the  one 

1 6.  Domina  Regina  vcrfusTht  Bailiffs,  &c. 
of  Ipfwichf 

[Serjeant  Whitacre'i  Cafe,  Hill.  4  Ann.  B.  R.    %  Ld.  Rsym. 
1133*  S.  C] 

A  Mandamus  was  direded  bal/ivis,  burgen/tous%  tecum-  Variance  fe- 
**   munitat.  villa  de  Gippo,  to  reftore  Serjeant  Whttacrt  ^^^^fj^ 
to  the  office  of  recordcribip  \  the  return  was,  refpenfo  baU  nanuofdweor- 
Svorum9  burgenfium>  &T  commun.  villa  de  Gipuneo^Jive  burgi  poration.    VMe 
Gipwici  patet,  &c.  not  balli w,  &c.\  return  the  constitution  £*;£s*' f  **' 
foand.fo;  and  that  the  recorder  is  amoveable  pro  malt  -  iSaik.Pi45f" 
gtfluru  perbaltiws  ifburrenfes  vel  tnajor.  partem  eorum  que*  i4*»  * 5»-  « sw- 
rum  bailivos  duos  effe  volumus :  Then  they  (hew  Serjeant  *^eTH" *'  £7£# 
Whkaere  chofen  to  continue  ad  libitum,  and  that  at  fuch  a  Rep.  a.  0^.67/ 
feffions  of  the  peace  the  fcrjeant  had  notice,  but  did  not  Holt  443.  «4<- 
attend;  and  that  having  notice  to  anfwer,  he  appeared  MttdClfc,l*t- 
and  anfwered,  and  by  me  bailiffs,  burgeffes,  and  common- 
alty, (the  bailiffs  being  then  prefent,)  he.  was  turned  out  of  .  > 
his  faid  office.   Et  ukerius  eertificamus  quod  inhabitants*  villa 
pradUf.  nunquam  nuncupati  fuerunt  per  nomen  ballivorum9 
burgenf.,  isf  com.  villa  de  Gippo9  &c.      This  cafe  pended 
long,  and  was  often  argued  upon  federal  obje&ions ;  and, 
ift,  The  Chief  Juftice  held,  that  Gippus  and  Giptuicus 
were  different  names,  fo  that  the  writ  was  mifdire&ed ; 
but  then  they  (hould  have  returned  the  fpecial  matter  ac- 
cordingly, and  relied  upon  it ;  for  that  now  they  had  ad-        [  435  J 
mitted  tnemfelves  to  be  the  corporation  to  whom  the  writ 
was  directed,  by  returning  execution  &c.     And  a  corpora- 
tion may  have  feveral  names ;  and  here  it  being  ftarted, 
Whether  a  corporation  (hould  lofe  its  old  name  by  a  new 
charter  ?  the  Chief  Juftice  faid,  It  would,  where  the  new 
charter  altered  the  very  conftitution  in  the  integral  parts  of 
it  j  as  if  bailiffs  and  burgeffes  are  made  mayor  and  alder- 
men* 
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tten,  or  mayor  and  burgefles,  or  where  an  abbot  and  con- 
vent are  translated  into  a  dean  and  chapter ;  but  if  the  bat- 
Hard.  504.        liffs  and  burgefles  vilU  de  Gippo  accept  a  charter,  confli- 
cting them  bailiffs  and  burgefles  vilLe  Gipvrici,  and  giving 
them  farther  privileges,  and  that  they  fhall  be  fo  called ; 
this  is  a  new  name  only,  for  the  old  corporation  remains 
1  Sid.  461.        in, the  integral  parts  of  it.    Powell  being  not  fatisfied  in 
xCro.  510.       the  firft  point,  it  vanished  without  rcfolution,  by  difcover- 

fuT'ilS!"      inS  that  GiPP°  m  At  lattcr  cnd  of  Ae  "turn  was  with  a 
1  Vent.  8*.       dafli,  and  in  the  writ  without,  fo  that  then  it  was  not  ad 
idem.     2dly,  The  whole  Court  held,  that  though  the  bai- 
liffs were  only  faid  to  be  prefent,  they  fhould  be  intended 
to  be  confenting,  either  a£tualiy,  or  as  included  in  the 
Non-attendance  major  part.    3«Uy,  That  the  recorder  (a)  is  bound  to  attend 

Um  wof  the  m*  affi*  at  *c  ^e^ons  to  dirc&  &c  corporation  in  the 
•ficeofrecorder.  proceedings  of  juftice,  and  that  bis  office  being  a  public 
Bw.  1999.  De-  office  relating  to  juftice,  non-attendance  is  a  good  caufe  of 
ewedbr **" r*  ^0T^tVLTe'  4*%*  Though  the  fummons  or  notice  Ser- 
ance.  Ante^S.  jeant  WhitacrehzA  to  anfwer  this  charge  fet  no  time  when 
Stx.  x6x.  he  (hould  appear,  yet  his  appearing  and  anfwering  cured 

the  defe£k  of  notice  in  the  time,  and  would  have  cured 
want  of  notice  of  the  charge.    Palm.  453.   For  though  a 
man  ought  to  be  prepared,  and  have  convenient  rime  for 
A  motion  muft    that,  vet  he  may  waive  this  benefit  if  he  will ;  but  in  this 
Wfor  the  matter  cafe,  his  notice  was  to  anfwer  his  non-attendance  at  afef* 
chM*c4'  lions  of  our  and  terminer,  and  therewith  he  was  charged ; 

whereas  he  is  turned  out  for  non-attendance  at  a  feffiqns 
of  peace,  and  indeed  anfwered  to  that,  though  not  charged 
therewith  5  which  the  Court  held  incurable  and  fatal,  and 
ordered  a  peremptory  mandamus,  and  that  it  (hould  be  di- 
rected according  to  the  firft  writ,  viz.  Fill*  de  Gippo,  and 
muft not  differ*  and  though  Mr.  Raymond  objefted  to  a 
peremptory  writ,  becaufe  he  was  only  recorder  ad  libitum, 
(1  Sid.  14.)  non  allocatur;  for  the  corporation  have  not  re- 
turned that;  they  have  relied  upon  his  mifdemeanors, 
and  not  upon  their  power. 


i*9- 


(a)   In  the  cafe  of  the  King  v.  the  neglect,  a  wilful  refufal.    But  it  is 

Corporation  of  Wells  >  4  Bur.  1999-1  ll  otherwife  with  refpeft  to  a  tingle  ins- 

was  held,  that  a  general  neglect  or  re-  fiance  of  omitting  to  attend,  when  no 

fufai  to  attend  the  duty*>f  a  recorder  particular  bu  fine  is  was  expe&cd,  nor 

is  a  reafon  of  forfeiture ;  a  determined  in  fad  happened. 


%9antjamu* 
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\j.    Dqoaina  Regina  verfits  The*  Mayor  and 
Aldermen  of  Norwich. 


M' 


[?af.  5.  Ann.  BvRi    2  Ld.  Raym.  1244.  S.  C.J 

fANDAMUS  to  admit  ZtowA  to  be  an  alderman 
of  Norwich;  they  returned  the  charter  of  2J.  4. 
j£W  aider  mam  $nerentur  iff  exonerentur  prout  in  Ionian.  $ 
and  that  in  Louden,  if  a  perfon  be  elected  alderman  by  the 
ward,  the  Court  of  aldermen  may  refute  him  j  and  that  2>. 
was  defied  by  the  ward,  but  refufed  by,  the  mayor  and  al- 
dermen, becaufe  he  had  not  received  the  fa'crament  infra 
annum  tunc  pro*,  antecedent*  eleclionem  fuam ;  and  that  he 
Was  turbulent  and  fa&ious,  and  procured  his  election  by 
bribery  \  it  quod  nonfuit  etetlus.  The  Court  agreed  that 
fareral  caufes  might  be  returned,  and-  that  either,  not  qua- 
lified, or  not  ele&ed,  had  been  a  good  return  \  but  the 
Chief  Juftice  qucftioned  whether  bribery  would  vacate  th* 
cle&ion,  becaufe  it  did  not  appear  to  be  an  office  concern- 
ing the  administration  of  juftice,  and  within  the  ftatute 
£.  6.  Alfo  the  whole  Court  agreed,  that  as  foon  as  D. 
was  chofe  by  the  ward,  it  was  an  de&ion,  and  that  die 
mldennen  did  not  chbofe,  (having  but  one  perfon  fent 
them,) but  approve;  and  that  before  approbation,  the  elec- 
tion was  complete  j  as  a  prefentation  is  before  the  bi(hoj& 
approves  a  clerk ;  or  as  a  nomination  is  a  perfeft  nomina- 
tion before  the  other  prefents.  It  follows  then,  that  this 
feturn  is  repugnant,  and  the  Court  cannot  tell  what  to  be- 
lieve ;  for  at  firft  they  admit  an  ele&ion,  and  avoid  it ;  and 
yet  at  laft  they  return,  there  was  no  election  at  all.  A  pe* 
remptory  mandamus  was  granted  (*). 


Several  matters 
m*y  be  returned, 
but  tbey  rouft  bt 
confident.  Vide 
poft,  586,5894 
z  Show. iSo. 
3  Lev.  46. 
Lutw.  130* 
Mod.  Cafes  lit. 
3  Mod.  114. 
Ante  4^x.  S.  C. 
Holt  444. 


Ele&ion  in  one 
body;  appro, 
batton  in  ano- 
ther. 


(a)  Return  that  the  perfon  was 
not  defied 5  and  alio  that  it  was  ne- 
ceflary  for  perfons  elected  to  be  ap- 
proved by  the  lord  of  the  manor, 
which  he  was  not,  is  good  and  con- 
fident, Wright  v.  Fawcett,  4  Bur. 
2041 .  So  a  return  that  the  party  was 
not  duly  elected,  and  that  there  was  a 
cuftom  to  remove  ad  libitum*  accord- 
ing to  which  he  was  removed  ;  for  he 
night  be  in  pofleffion  dt  f*8o,  and 
either  ground  would  juftify  his  re* 


rooval,  Rex  v.  Churchwardens  of  Taun- 
ton, Cvwp.  413.  Where  two  caufes 
returned  are  inconfiftent,  the  whole 
muft  be  quafhed;  becaufe  the  Court 
cannot  know"Which  to  believe ;  add  k 
is  an  objection  to  the  whole  return.  But 
if,  of  caufes  not  inconfiftent,  fame  are 
good  and  others  are  bad,the  Court  may 
quafii  the  bad,  and  fend  the  good  to 
trial,  Rex  v.  the  Mayor  of  Cambridge* 
2  T.  R.  456.  Fide  Rex  v.  the  Meyer 
of  York,  5  T.  R.  66. 


Vot.  n. 
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18.  Domina  Regina  verfus  The  Mayor,  &c.  of 
Dierby. 

[Mich.  6  Ann.  B.  R.] 

TvMtfto  one  to     'ft/jfANDAMU8  to  tfie  mayor,  aldermen,  and  capi- 
th^To'do ?hT  ***  bui,Bcfts of  ^^>  vfe-  Whereas yf.  and  B.f  bfc. 

*a%\\\.   Vide    removed  the  party  complaining  from  his  office  of  tmiwfs, 
PO0.489  pi.51.  commartdfeg  them  to  command  A*  and  -3.  toreftoremm, 
49 J*  PL  6o-       was  tjuaflied ;  for  it  is  abfurd  that  the  Writ  fltould  be  iU 
rttted  to  dde  perfoh  to  command  another. 

vide  ante  433-  19.     Anonymous. 

Several  ought       A  Mandamus  went  tt>  tfeftore  nine  perfofrt  t<s  fhe  ptoee 

sot  to  join  in  a     t\    m&  ^g^  Qf  Gommofc  couhcil-mett  \   the  CoriftitUtioi* 

wittobereitor-  ^^  returned,  and  that  thefe  nine  were  defntenmotu.  Hblt* 
18S.  5  Mod.  1 1!  €.  J.  The  writ  ought  to  be  qualhed  \  there  ought  not  to  be 
Se*  '  sid*  2°9"  ftinc  perfbnS  in  one  writ ;  the  amotion  ofc  one  is  not  the 
Ante  4  S3  ^l.1 1 3.  amotion  of  another?  their  interefts  arefevcfal,  and  they 
*  Saund.  1 16.  may  hare  been  removed  for  fevend  different  caufes  5  one 
1  LeT'io6^  *6r  one  ^u^>  an^  another  for  another.  How  can  we 
Str.^^.09"  S*ailt  *  Jo5ttt  restitution  to  tliem  ?  Byir  was  of  the  feme 
opmion* 


[437]  $&mi&$t*. 

See  3  Lev.  364,  ^  ^ 

376>4M- 


ST&""  *•     Alkyne  &  Ux.  verjus  Grey. 

[Trin.  iW.&k  B.R.] 

l2dafem^biTn  t  N  deht  ?n  a  bond»  thc  defendant  pleaded  ne  ungues  a* 
unqnes  awotple  .  couple  in  lojlai  tnatrimony ;  plaintiff  demurred,  and  had, 
is  no  plea..  Doa.  judgment,  for  it  alters  the  trial ;  inftcad  of  trying  per  pais* 
piacit.  378.  s«*  jt  puts  fa  tria|  on  9  ccrtifi€atc  from  fa  ordinary;  and* 

I  Lev.  41.  1  Sid.       ,\        t^j«-  •  «  «•  •      .        .»  *•  % 

13, 64, 387.  2dly>  At  admits  a  marriage,  but  denies  the  legality  of  it ; 
s  Roi.  Abr.551.  whereas  a  marriage  de  faBo  is  fufficient,  and,  whether  lc^ 
Andrewial;41'  «al  or  not  lc8al»  knowife  material. 
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a.    JeQbn  vcrfus  Collins.  '  ^J,i.$,lc' 

[Paf.  2  Ann,  B.  R.]      . 

MR.  King  moved  fox  a  prohibition  to  Gay  a  fuit  in  the  Coatraa  per 

Spiritual  Court,  upon  a  contraft  of  marriage  per  £**£  Je'a- 

verba  de  pretfenti,  fuggefting  that  the  contra  ft  was  in  fa&  turo,' equally 

per  verba  de  futuro,  for  which,  if  not  performed,  the  party  cognixabie  in  t!» 

had  remedy  at  compion  law,    Holt,  C.  J.  faid,  that  though  JSIhttS^ 

it  were  per  verba  de  futuro,  yet  it  was  a  matrimonial  mat-  twice  binding. 

ter,  and  the  Spiritual  Court' had  jorifdi&ion ;  and  this  was  Vid«  3  Mdd. 

the  great  objedion  againft  anions  at  law,   when  firft  **J|  *££?',  Jt 

brought  up  in  thefe  cafes;  but  in  anfwer  to  this  it  was  16.  6 Mod.  155, 

.field,  that  the  remedy  in  the  Spiritual  Court  was  waived  *72-  5  rVsIb 

by  betaking  himfelf  to.  damages  for  the  breach  :  Alfo  he  *Sal£  2*  25# 

faid,  that  a  contract  per  verba  de  pretfenti,  was  a  marriage,  3  Lev.  6$.  Vi. 

viz.  I  marry  you  <  Tou  and  1  are  man  and  wife  s  and  this  is  Lutw- 18>7*»79« 
Dot  releafable  :  Per  verba  de  futuro ;  1  will  marry  you.  1 
promife  to  marry  you,  8fp.,  which  do  not  intimate  an  adual 
marriage,  but  refer  if  to  a  future  aft ;  and  this  is  releaf- 
able; and  as  it  is  releafable,  the  party  rnay  admit  the 
breach  and  demand,  fatjsfa&iop. '  He  ajfo  faid,  he  rcmem-  [  4.38  1 
bered  this  cafe  upon  evidence  1  ajumpfit,  in  confederation 
that  the  plaintiff  pfomifed  to  rnarry  the  defendant,  the 


of  that  contrafl,  it  was  Held  good  counter-evidence:,  and  *?  *  ^  U» 
the  plaintiff  was-ponfujt.    A  prohibition  was  denied*  *  ,acc  tt#9  ,- 

3.     WigmoreV  Cafe.  s*«  1101.155, 

[Midi.  5  Ann.  B.  R.] 

^p  HE  wife  fued  in  the  Spiritual  Court  fof  alimony.  In  Contnaper 
*    fa£t,  the  hufband  was  an  Anabaptift,  and  had  a  licence  Jerb?.de  **** 
from  the  bifhop  to  marry,  but  married  this  woman  ac-  ri^/3  Levies, 
cording  to  the  forms  of  their  own  religion.    Et  per  Holt,  4»«    5  Mod/ 
C.  J.  -By  the  canon  law,  a  conttzSt  per  verba  de  prafenti,  is  ^onfafib^Cr^ 
a  marriage :  As,  I  take  you  to  be  my  wife :  So  it  is  of  a  con-  j5.  79.  Wok 
tra&  per  verba  de  futuro,  viz.  I  will  take,  &c.    If  the  con-  459*  s» Q* 
trad  be  executed,  and  he  does  take  her,  it  is  a  marriage, 
and  they  cannot  punUhfor  fornication.    Upon  a  prohibi- 
tion to  the  Spiritual  Court  of  Peterborough  (a). 

(a)  By  ftat.  26  G.  2.  ch.  33.  f.  1.  ther  by  verba  de  prafenti,  or  verba,  in 
marriages  mud  be  celebrated  accord-  futuro,  entered  into  after  the  25th 
iog  to  the  rales  of  the  church  of  Eng-  March  1754.  The  a&  does  not  extend 
lend.  Sec.  .13.  No  fuit  Hull  be  had  in  to  marriages  where  both  parties  are* 
4tht?  Spiritual  Court  to  compel  a  mar-  Quakers  or  Jews*  fee.  18. 
riagc  by  reason  of  any  contrail,  whe- 


(    458    ) 

5j3arflial  and  £patflwlfea. 


s<*  6  Mod.  57,  I  m     Anonymous. 

[Mich.  9  W.  3.  B.R.J 

Bona  to  the  mar-  n  ER  Holt,  C.  J.  It  was  adjudged  in  the  cafe  of  Sir  %c 
"JSt^JST  £"****#  vcrfus  Cwfc,  that  the  marihal  might  take  a 

pn  untr,  go   .    jJQn^  to  ^  a  tnic  ptifoner  $  but  not  to  receive  or  take  any 

thing  of  advantage  or  profit  to  himfelf,  and  that  if  he  did, 

the  bond  was  void  at  common  law. 


[439]  2.    Anonymous. 

[Mich.  10  w.  3.  b.  R.} 

jurifdiaionof      A  Prohibition  was  prayed  to  the  f  Marfiatfea,  becaufe 
thePMctGouit.   t\  ttey  wfufc||  t0  a||mk  a  plt^  %hzt  nc/thcr  of  thc  par_ 

ties  were  dehofpitio  regis.  Per  Holt,  C  J.  This  is  not  the 
court  mentioned  in  my  Lord  Cote's  cafe  of  the  Marjbalfea, 
If  thecaufe  of  aftion  strife  within  twelve  mile*  of  London, 
this  Court  holds  plea,  though  the  parties  are  not  de  hofpi- 
tio  regis ;  the  plea  is  frivolous,  and  we  will  not  interpofe. 
But  7r/«.  11  W.  3.  B.  R.  an  action  of  debt  was  brought 
in  the  Marjhatfea,  on  a  judgment  fa  S.  J&9  and  a  prohibi- 
tion was  granted. 

+  Neta.  This  mud  have  been  to  the  Palace  Court,  where  neither  plaintiff 
nor  defendant  muft  be  of  the  king's  houfehold ';  but,  in  a  fuit  in  the  Marfhalfea, 
both  muft  be  of  the  king's  houfehold. 

3.     Snow  vcrfus  Fir?brafs. 

{Mich.  1  Ann.  B.  R.   1  Ld.  Raym.  804.  S.  C] 

Earl  marfhal  of  -  A  Scire  facias  was  brought  againft  the  bail,  and  a  bftdch 

^ri^ftd  of  affigned  in  this,  that  the  defendant  had  not  rendered 

t^King'*     °   himfelf  prifonx  mar.  Martfc.  dominl  regis.     Mr.  King  ob~ 

nench.  3  Salk.  jc&ed,  that  it  was  not  good,  without  going  on  and  faying, 

3»o.  s.c.         coram  ipfo  rrge.exiflentis,  for  the  king  has  another  marihal, 

viz.  the  marfhal  of  the  houfehold.   Et  per  Holt,  C.  J.,  and 

Po%vell%  Thc  earl  marfhal  of  England  was  by  his  office  mat- 

fhal  of  the  Kings  Bench,  as  appears  by  the  book  of  H. 6.3 

and  fo  continued  till  thc  time  of  King  James  the  firft,  when 

•fhis 
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this  office  was  derived  out  of  if ;  fo  that  the  marflial  of  tha 
king  is  the  marflial  of  the  Kings  Bench ;  no  body  clfc  can 
be  underftood  4  the  other  is  tnarefchailus  hojpitii,  and  never 
fpoken  of  without  that  addition. 

The  office  of  chamberlain  of  the  King's  Bench  prifon  is 
inseparably  incident  to  the  office  of  rmrfhal ;  and  there- 
fore a  grant  of  the  office  of  marflial,  with  a  refervation  of 
the  office  of  chamberlain,  is  void.  Per  HqH>  C.  J.  tficb. 
3  Ann.  B.JL. 


[440] 
Rafter  ana  ftofoant,         ^iH? 

is*sc.  xd. 

7-  P-  3t  *•  p.  6. 

1  '  ^^^mmtm  i««  j  Mod.  311. 

1  Show.  20,101.' 
Comb,  iz  6. 


I.    Bofon  verfut  Sandford  &  al.  I«£r*&- 

Cirth.  58. 
{Mich,  x  W.  &  M.  B.  R.  Intr.  Hill.  1  &  2  Jac.  2.  Rot.  302.]  3  Salk.  203. 

Skin.  278.  Holt 

•^  A  S  E  againft  A.  and  B,9  part-owners  of  a  fliip,  for  ct\ 
^    that  he  put  goods  on  board,  and  the  defendants  un-  by  the  default  of 
dertook  to  carry  them  fafely  for  hire,  but  yet  were  fo  ne-  the  matter  of  a 
gligcnt  that  the  goods  were  fpoiled.      Upon  not  guilty  f 'jJJJjf?8? 
pleaded,  in  evidence  it  appeared,  that  C.  and  D.  were  oineTrire'ihbte 
alfo  part-owners,  and  that  the  (hip  was  under  the  care  of  >n  nipea  of  the 
a  matter,  to  whom  the  goods  were  delivered  ;  and  this  Jr JjJr"    See  8 
being  found  fpeciaHy,  it  was  argued  pro  quer*9  that  the  ac-  5  Mod  91, 3^0* 
tion  is  grounded  on  the  wrong,  and  may  be  againft  all,  or  *  s«und.  260. 
any  of  the  proprietors.     There  was  alfo  another  doubt  j£nii«  a-ainft" 
ftarted,  and  that  was,  Whether  the  owners  were  liable,  the  owncn"0 
when  in  truth  they  did  not  undertake,  but  in  fa&  the  *S«und.  iiS.| 
matter fuper  fe  fufcepit  ?  Eyre,  Juftice,  held  therejEasJU?  ^Tafcrl^ ' 
difference  between  a  land-carrier  and  a  water-carrier*  and  Mnderrak-  for* 
tnlrcbe  matter  of  a  fliip  was  no  more  than  a  fervant  to  the  fcim-  Videpror. 
owners  in  the  eye  of  the  law  5  and  that  the  power  he  has  ji^Moifi^s 
of  hypothecation,  istc,  is  by  the  civil  law.     Et  per  Holt,  209'.    Bat  the* 
C.  J.  The  owners  are  liable  in  refpefl  of  the  freight,  and  »aion  muft  b« 
as  employing  die  matter  \  for  whoever  employs  another  ^^t  i2£n* 
is  anfwerable  for  him,  and  undertakes  for  his  care  to  all  owners.  1  Salk. 
that  make  ufe  of  him.     idly,  The  Court  hgldf  that  ^]\  ™>  51.  iBuiit. 

the  owne~  ™»rfi  |«^  far  ™7  arg  C^K^i  'n  Tn{nt  nf  \  Mod.  ^!7' 
contrary  as  f»mp|nygr?t  ^ftd  aye  «11  eqw*nY  inrff^rl  rn  thq  1  Mod.  18.  * 

Tn*jftht»    Either  matter  or  owners  may  bring  an  a&ion  for  x  LA%  Raym» 
the  freight ;  but,  if  the  owners  bring  the  adion,  they  mutt  RCp.'  b.  r. 
all  join  ;  ergo  they  mutt  all  be  ywned  y  **  the  fright  hg-  Temp.  Hard. 
longs  to  all|  fo  all  arc  equally  undnlakingf  ftT>fl  a  br^A  85»  194. 
T3  of 
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of  trod  in\  one  is  a  breach  of  truft  in  all;  as  where  two 
make  one  officer,  the  aft  of  one  is  the  aft  of  the  other* 
3dlyf  The  Court  held  this  was  not  an  aftion  ex  dtiifta, 
but  ex  quafi  contra&u,  and  it  was  not  the  contract  of  one 
I  put  of  all  :  That  there  was  no  other  tort  but  a  breach  of 
[truft.  Therefore  the  Court  gave  judgment  for  the  de- 
fendant] becaufe  aU  the  owners  were  not  joined  (a).  . 

fa)  But  a  defendant  now  muft  plead  plaintiff,  Rice  v.  Sbutet .  5  Bnr.  161.3- 

in  abatement,  that  there  are  others  who  2  BL  Rep.  696.     The  fame  was  aifa 

ought  to  be,  and  are  not,  joined  with  decided  in  Abbott  v.  Smithy  i  BL  Ref. 

him  1  and  he  will  not  be  allowed  to  947*  where  this  cafe  is  commented 

five  it  in  evidence,  and  nonfoit  the  upon  and  denied. 

[441  ]    .  2.     Jones  verfus  Hart* 

Pawns      Vide 

PoA.  52*.  [Mich.   10  W.  3.     Coram  Holt,  C.  J.    At  nifiprius  at  Guild- 

hall/  1  Ld.  Raym.  738.   S.  C.J 

Mafter  liable  for  A  Pawn-broker's  fervant  took  a  pawn  ;  the  pawner  came 

theueguaofhii  £\    ami  tendered  the  money  to  the  fervant ;  he  faid  he 

Swr^g  !»*  loft  t»e  goods:  Upon  this  the  pawner  brought  trover 

See  prox.  pg .  again  (I  the  mafter,  and  it  was  held  well,  per  Holly  C.  J. 

ante  %%%.  'f  he  fervants  of  A.  with  his  cart  run  againft.  another  cart* 

Palm.  5*4."  wherein  was  a  pipe  of  fack,  and  overturned  the  cart,  and 

4  Leon.  123.  fpoilcd  the  fack  5  an  a  61  ion  lies  againft^.     So  where  a 

*  ModV  s5#  cartei>s  fervant  run  his  cart  over  a  boy,  it  was  held  the  boy 

Hob°ao6?  "  ihould  have  his  action  againft  the  mafter  for  the  damage 

3  Mod.  343.  he  fuftained  by  this  negligence.  So  in  Lane  and  Cottott  (b)% 

HLev  "s.  a  ^€ltcr  w"ltn-  Dl^5  *n  'lt  was  delivered  at  die  pod-office  to  a 

I  show.^g.  fervant ;  it  was  held,  cafe  lay  againft  the  poft-mafter  and 

Port.  613,614.  not  againft  the  fervant,  unlets  he  flole  them,  for  then  he 
I  Saundfaea**  was  a  wrong-doer,  as  where  a  gaoler  fuffers  an  efcapQ 
Holt  *4x  s.  c.  wilfully ;  othcrwife,  if  negligently.    Per  Holt%  C.  J. 

%  Lev.  172. 

Ante  18.    *Str.  1004. 

(jb)  Hie  contrary- was  ruled  to  what  is  here  dated.  Vide  the  cafe,  pa.  17. 

3.  Domina  Regina  verfus  Gouche. 

[Mich.  1  Ann*,  B.  R.    %  Ld.  Raym.  820.  S.  C] 


rder  tr  pay        0  order  was  made  by  the  juftices  on  Goucbey  reciting, 
i«rk'2iile  That  whereas  42/.  and  4</.  was  due  from  him  to 


Order  t 
4*  *•»  ' 

boor  jo  huf-  J*  S.  for  work  and  labour  in  husbandry,  they  order  him  to 
bandry,  though  pay  J1C  famc .  The  exception  was,  that  it  does  not  appear 
UchvlzaM**  t0  b®  ftatute-wages,  and  fuch  only  sre  within  their  jurif- 
the  (Unite  d{-  diction.  Per  Powell  and  Gw/d.  Though  the  ftatute  gives 
seO«.  Remedies  fay^  a  pQwer  0nly  to  fet  tfae  rate  for  wages,  and  not  to 

order 
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order  payment;  yet,  grafting  hereupon,  they  have  alfo  ^  wages  are  fa- 
taken  uyon  therjp  to  order  payment j  and  the  courts  of  law  ^^de,°u^ftt* 
are  indulgent  in  remedies  for  wages,  as  appears  by  its  fuf-  5  Mod.  4^. 
fering  the  Admiralty  to  have  cognizance  of  mariners'  Poft-  PL  S»  4*S- 
wages  \  and  therefore  they  would  intend  it  fuch  wages  as  pl*  4°' 
were  within  theftarute:  And  Goutdf'].  cited  a  cafe,  Ike 
King  againft  Duttimer,  an  order  to  pay  for  days-works  and  vi.  Carth.  156, 
labour  done,  which  was  held  well ;  for  the  Court  will  in-  Sc1rg8suF.orttlQ 
tend  it  within  their  jurifdi&ion  upon  general  words,  unlefs  \\  c,  9*'z° 
the  contrary  appear  upon  the  face  of  the  order,  as  in  the 
cafe,  2  Jones  47.  for  a  coachman's  wages.     Affirmed, 
fioit  abfente* 

4.     Ward  verfus  Evans.  [44*] 

[Hill.  2  Ann  B.  R.     2  Ld.  Raym.  928.  S.  C.    .Comyus  138.. 

O*    Lr.J 

JJT'A  R  D  fcnt  his  fervant  to  receive  a  note  of  50Z.  of  Aa  *f  a  fcrrtnt 
W     B.%  who  went  with  him  to  Sir  Stephen  Evan/s  (hop,  ^ft^uijlfthe 
who  indorfed  off  50  /.  from  a  note  B.  had  upon  him,  and  «a$  by  authority 
gave  Ward's  fervant  a  note  of  50  /.  upon  one  Wailis  a  gold-  ^hXl  »«iter»er 
fmith,  to  whom  the  note  was  carried  the  next  day  by  %  i^f^'  5e° 
Ward's   fervant :  Watlis  refufed   to   pay,  and  that  day  3  Lev!  a 52. 
broke;  upon  this  the  note  was  fent  back  to  Sir  Stephen  Comber. 451. 
Evans,  who  refufed  payment,  whereupon  the  action  was  J./    w?nch. 
brought.     Et  per  Cur.  k  was  held,  ill;  That  this  was  mo-  24,  25.  5  Mod. 
ney  received  by  Sir  Stephen  Evans.     2dly,  That  the  aft  |9^'J"g 
of  a  fervant  (hall  not  bind  the  mailer,  unlefs  he  ads  by  au-  3  Saik.  \  iS. 
thotity  of  his  matter ;  and  therefore  if  a  mailer  fends  his  Cafes  b.r.  521. 
fervant  to  receive  money,  and  the  fervant,  inttead  of  mo-  Ho}1  "0# 
ncy,  takes  a  bill*  and  the  mailer,  as  foon  as  told  thereof,  r.  acc.joMod. 
dj&grees,  he  is  not  bound  by  this  payment,  but  acqui-  109*  videiHL 
c/cence,  or  any  {mail  matter,  will  be  proof  of  the  matter's  ^J.™'  ^g'  Ef  ^ 
confentj  and  that  will  make  the  ail  of  the  fervant  the  act  i^.^Bac  P* 
of  the  matter.  Ao«  56d»  Fcna 

t.  Harrifon,  3  T.  R.  757.     4T.  &.  177. 

3<Uy,  They  held  this  was  no  payment  j  for  a  goMfmith's  Ooijfmith^ 
note  is  only  paper,  and  received  conditionally,  if  paid}  ™%£*%™nt 
and  not  etherwifc,  without  an  exprefs  agreement  to  be  only,  without 
taken  as  cafti.  n^amUnu 

4thly,  They  held,  that  the  party  receiving  Aich  note  ££££•£ 
ftould  have  a  reasonable  time  to  receive  the  money,  as  in  3  Mod.  S6. 
this  cafe,  the  next  day,  and  is  not  obliged,  as  foon  as  he  T  jfv •  *99- 
receives  it,  to  go  ftraight  for  his  money  (a).  c  lo;  Hoba#l54- 

(a)   Vide  Str.  415,  416,  S°*>J$h     «7i«  Beawes  461.     Kyd  *)>  80. 
U75,  1448.   Bailey  33,  73.    ifJ, 

D4 
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5.    Domina  Rcgina  vcrjus-  London. 

[Trin.  3  Ann.  B.  R.] 

In  order  for  piy-  p\  R  D  E  R  was  for  payment  of  wage*,  reciting,  That 
rncnt  of  fcnranu  W  two  perfons  wcre  retained  by  London ,  overfeer  of  the 
not^^Lrm  works  m  &c  gardens  of  Hampton-Court,  at  fo  much  pen 
what  fervicc,  the  diem,  and  had  worked  there  fo  many  days »,  therefore  the 
5°»rt^1  hltcnd  order  was,  that  London  (houW  pay  them.  $t  per  Cur. 
vide  Poft.*^.  The  ftatute  extends  only  to  fervants  in  hufbandry,  not  to, 
pi.  40.  5  Mod.  gentlemen's  fervants,  nor  to  journeymen  with  their  mat* 
419.  Antc,pi.3,  tcrs#  Hacj  tiic  order  been  general,  viz.  to  pay  foxnuch  to 
«$i!  s3.  c.  two  of  his  labourers,  fafr.,  or  two  of  his  fervants,  the 
6  Mod.  2-4.  Court  fhould  have  fuppofed  them  fervants  in  hufbandry  » 
Set.  and  Rem.    jjUt  kcrc  js  no  room  for  ^^  ^  intendment,  fince  the  con-* 

271*    3  A.  Jx»  * 

496.  trary  appears. 


[443]      ^{Berrt)ant0  ana  £0erc&atHrf5e. 


Vide  2  Lev.  691 
188,228.  3Ut. 

37i  *5*>  35i-  ii  iibmh  1 

S.  C.     3  Lev. 

320.  4  Mod.  58. 

1  Show.  32,9.  T    /T-  /•       T  J 

s.  c.  earth.  i.     Jeffries  verfus  Legandra, 

ai6.  Holt  465.  *  jo 

[Hill.  2  W.  &  M.  B.  R.  Rot.  659.] 

Sn^to^'t     ACTIONona  P0,ic7  of  infurance;  the  defendant 

with  convo^  pleaded  w«  ajfumpftt,  and  the  jury  found  the  policy, 

fliaii  be  intended  by  which  the  infurers  undertook  againft  perils  of  fea,  pi- 

ddnrakoTtJw1     TZt€8'  cncmie8>  &c-*  hom  London  to  Venice,  warranted  fa 

mafter.    Vide     depart  with  convoy.     Et  per  Cur.  The  words  warranted  fa 

ante 440.  df/wr*  with  convoy  rqean  only?  that  he  will  leave  the  port,- 

6  Mod.  176.  *    an<*  ^  w**  *c  conv°y>  without  any  wilful  default  in  the 

i.Saik."  31. "    -mafter^  therefore  if,  by  default  of  the  mafter,  the  fhip  is 

Moiioy,  lib.  2.    feparated  and  taken,  the  infurers  are  not  liable  5  but  if 

aKcb^i?,  7S2  t'1*Te  **  u0  default,*  the  mafter  having  done  all  that  could 

'  "  •  be  done,  and  the  ihip  is  feparated  and  taken  by  enemies, 

the  infurers  are  liable ;  fo  if  the  fhip  be  loft  by  ftrefs  of 

weathe*,  for  they  infure  againft  thefe  by  their  own  agree* 

ment  (a). 

(a)  In  the  report  of  this  cafe  in  Ewer,  Doug.  74. ;  though  this  cafe  of 

3  Lev.  it  is  (aid,  that  the  words  to  it-  accidental  feparatipn  was  allowed  to 

fart  with  convoy  extend  to  fail  with  be  no  breach  of  the  warranty.     Vide 

convoy  for  the  whole  voyage;  and  the  alfo  a  Sir.  1250.  Pari.  397. 
fcipe  was  ruled  accordingly  in  Lilly  v. 
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2.    Lcthulicr\f  Cafe. 
[Mich.  4W.&M.B.R.] 

ACTION  on  a  policy  of  infurance  by  the  defendant  Warraa*at» 
at  London*  infuring  a  firip  from  thence  to  the  Eqft  In-  J*"^*^ 
dies,  warranted  to  depart  with  convoy ;  and  (hews,  that  the  from  the  placed 
fhip  went  from  London  to  the  Downs,  and  from  thence  having  convoy, 
with  convoy,  and  was  loft.    After  a  frivolous  plea  and  dc*  jtioUoy3"'.  c!£ 
murrer,  the  cafe  flood  upon  the  declaration  •,  to  which  it  {.  2a.  V^od 
was  obje&ed,  that  here  was  a  departure  without  convoy.  **•  tK.eb.7j7, 
Et  per  Cur.  The  claufe,  warranted  to  depart  with  convoy,  ££  ^^ 
muft  be  conftrued  according  to  the  ufage  among  mer-  405.*   1  stn. 
chants,  u  e.  from  fuch  place  where  convoys  are  to  be  had,  Il65- 
as  the  Downs,  &? .  [a)    Holt,  C.  J.  contra :  We  take  no- 
tice of  the  laws  of  merchants  that  are  general,  not  of  thofe 
that  are  particular  ufages.     It  is  no  part  of  the  law  of 
merchants  to  take  convoy  in  the  Downs*     Fide  Teh.  13d, 

(a)  R.  ace,  Str.  1265.    Mr.  Park,  rally  before  the  Court,  and  that  tndee4 

in  his  Treatife  on  Jnfurances,  344,  ob-  of  late  years  it  has  been  tacidy  acqui- 

ierves  that  this  do&rinc  has  been  re-  efced  in ;  for  there  never  is  a  convoy 

trognized.  in  feveral  othef  cafes,   in  front  tJje  port  of  London. 
tvJucl)  the  queftion  has  caine  collate- 

/.&&'**>    Martin  wr>/  Crump,  [444] 

[Paf.  10  Will,  3.  B.  Rf    1  Ld.  Raym.  uo.  S.  C]  i*^*  '/*-  -  -^**  — 

^pWO  joint  merchants  make  B.  their fa&or;  one  dies,  Sorvl*orfli»p. */ 
*     leaving  an  executor ;  this  executor  and  the  furvivor  \£  \%g?*£^**  %2'f 
cannot  join,  for  the  remedy  lurvives*  but  not  the  lluty j  a  Lct.  188.  J-^J^f/sf 
fod  dicrelorc  on  recovery  he  muft  be  accountable  to  the  f^**'s7*\//£        ^ 
gCCUtortO^  >l6-  cro.jaf.410.     1  Rol.Rcp.^T.Com.MeTcWO.        *-*£* 

*&-**%.-  Green  vcrfus  Young,  Z&^'/f  ****  ''S* 

*****  •  /4ff  __  Triors  /*& 
[Hijl.  1  Ann.  B.  R.    2  Ld.  Raym.  840.  S.  C]  ?  Jl&f./j9*  Ms/Jim 

1  F  after  a  policy  of  infurance  a  damage  happens,  and  af-  Deviation  dif- 
*  terwards,  in  the  fame  voyage,  a  deviation ;  yet  the  af-  charges  policy 
fured  (hall  recover  for  *rhat  happened  before  the  deviation ;  ^m#  *  vjdeTc 
for  the  policy  is  difclprged  from  the  time  of  the  deviation  strf  1249/  " 
only.  Doug.  16,  346 

Vide  Shower  189.  Kemp  md  Andrews :  The  remedy  fun-  j£k# 34*'* 
vives  between  two  joint  merchants,  but  not  the  intereft. 


time 
ace. 
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5.     Anonymous. 

[HilLiAnn.B.R.J 

Prtmtiwu  A  Ship  infurtd  was  in  her  voyage  fcized  by  tjie  govern- 

^^  incm,  and  turned  into  a  fireflup :  The  qudtioa  was* 
Whether  the  infurers  were  liable  ?  Ho/ty  C.  J,  thought  it 
was  within  the  word  deUntUiti  hut  the  caufe  was  refer- 
red (a). 

{*)  This  is  fart  of  the  preceding  this  point  is  expntfsly  Jktkd,   yet  it 

cafe,  vide  1  Ld.  Rapn.  840.  The  point,  feeias  to  have  been  taken  *s  fetded  ia 

Whether  infurers  are  liable  for  da-  many  cafe*  which  have  come  before  - 

mages  from  detention  of  (hips  by  the  before  the  Court ;  that  in  the  cafe  of 

fovernment  to  which  they  belone?  Robert/on  v.  Ewer,  i  7*.  22.  6i.%  no 
oes  not  appear  to  have  been  judi-  queftion  was  made  whether  the  in- 
cially  decided »  hut  Mr.  Pari  obferves  furers  were  liable  for  lofs  fu  Rained 
(pa.  91),  that  the  very  general  words  by  fnch  a  detention,  provided  it  had 
made  ufe  of  in  policies  go  to  fupport  happened  lo  property  fpecifically  'ra- 
the idea  entertained  by  Lord  Holt;  fured. 
and  though  he  has  found  no  cafe  where 

6.     Bates  verfus  Grabham  &  ah 

[Decemb.  3,  1703.     Coram  Holt,  C.  J.  At  nifi  prius  at  Gaild^ 
hall.] 

Policy  altered  by  v  N  Cfife  on   a  policy  of  infurance,   upon  von  ajhmpfif 
™ti  £we!i.  l     pleaded,  the  cafe  was,  Mr.  Crrfp  being  at  the  Weft 
5.C,  1*0)1469.  Indusy  fent  a  letter  to  Bates  to  infure  goods  on  the  Mary- 
Galley  of  St   Chri/lcpher's^  Captain^.  #/7/ commander*  at 
London.     Boies  carried  the  letter  to  Stubbs,  who  writ  poli- 
cies, and  he  by  mifhke  made  the  a  flu  ranee  on  the  Mary, 
Captain  Hajteiuood,  commander,  CsV.     This  policy  thus 
made  was  fubfcribed  by  the  defendant.     The  Mary-Galley 
was  loft,  and  then  Stubbs  applied  to  the  infurers  to  confent 
to  alter  the  policy,  to  which  they  agreed,  and  the  mi  (take 
Park.  3, 4.        was  mended.     It  was  objected  at  the  trial,  that  the  Mary 

JJrAffurai^11"  was  a  **outer  ^"P  *an  thc  Marj-GaUtji  and  that  the  in-, 

Comp.  x  Atk.    furers  ought  to  have  an  increafe  of  premium  for  the  altera- 

545*  tion.    But  it  was  held  by  Holt,  C.  J-  that  the  a&ion  well 

lay,  and  that  the  xniilake  might  be  fet  right,  and  that 

Stubbs  was  a  good  witnefs  }  and  he  cited  tills  cafe,  which 

happened  when  P ember  ton  was  Chief  Juftice  :  An  infurance 

was  made  from  Archangel  to  the  Downs,  and  from  the 

T  445  1       Downs  to  Leghorn ;  but  there  was  a  parol  agreement  at 

the  fame  time,  that  the  policy  ihould  not  commence  till  the 

(hip  came  to  fuch  a  place ;  and  it  was  held  the  parol  agree* 

ment  ihould  avoid  the  writing. 
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7.     Bond  vcrfus  Gonfales. 

£  February  14, 1704.   Coram  Holt,  C.  7.  At  niflprius  at  Guild - 

hall.J 

jO  A  S  E  upon  a  policy,  which  was  to  infurp  the  William-  Deflation  or  nav 
^-*  Galley  in  a  voyage  from  Bremen  to  the  port  of  London,  JJJ„ed  «£™i0g 
warranted  to  depart  with  convoy.     The  cafe  was,  the  galley  to  ufrge.  S.C 
fet  fail  from  Bremen*  under  convoy  of  a  Dutch  man  of  war  H°u  *69* 
to  the  2t#,  where  they  were  joined  with  two  other  Dutch  *  Bur!  3*8. 
nien  of  war,  and   fevcral  Dutch  and  EngliJ!)  merchant  Cowp.  601. 
fliips ;  whence  they  failed  to  the  Texel,  where  they  found  **£• '  g?" 
a  fqundron  of  EngHJb  men  <rf  war  and  an  admiral.     After 
a  ftay  of  nine  weeks  they  fet  out  from  the  Texel,  and  the 
galley  was  feparated  in  a  ftorm,  and  taken  by  a  French 
privateer,  taken  again  by  a  Dutch  privateer,  and  paid  80  /. 
ialvage.     And  it  was  ruled  per  Ho!t>  C.  J.  that  die  voyage 
ought  to  be  according  to  ufnge,  and  that  their  going  to  the 
JE/J,  though  in  fa&  out  of  the  way,  was  no  deviation;  for 
till  after  the  year  1703,  there  was  no  ronvoy  for  (hips  di» 
re£Hy  from  firemen  to  London :  And  the  plaintiff  had  ^ 
verdidfc, 

8.  The  Mayor  and  Commonalty  of  London 
vetfus  Wilks. 

[Trin.  3  Anna;,  B.R.] 

A  Merchant  includes  all  forts  of  traders  as  well  and  as  Merchant, <joU? 
7*     properly  as  merchant  adventurers.      Vide  Spelm. 
Guilda,  Dy.  279.  b.     A  merchant-tailor  is  a  common 
term.     Per  Holt,  C.  J.  (a) 

(a)  Ld.  Ch.  Baron  Corny ns,  refer*  reign  parts,  Dig.  Merchant,  A.    There 

ring  to  this  cafe,  fays,  "  Generally  are  four  fpecies  of  merchants— mer- 

every  one  ihall  be  a  merchant  who  chant  ad  venturers,  merchants  dormant, 

traffick*  by  way  of  buying  and  felling,  travellers,    and   merchants    refidejit* 

or  bartering  of  goods  or  any  mer-  2  BrvwnL  99. 
chandizc  within  the  realm,  pr  in  fo- 


Ste  i  Salk.  »$. 
zKtb.  463. 
Latch.  84. 
YcIt.  80.  Ice* 

inira. 
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Dixon  wyfo  Willoughs. 
[Mich.  8  Will.  3.  B.  fc.] 


1  N  cafe  upon  four  feveral  promifes,  there  was  a  verdi& 
*    for  the  plaintiff,  and  entire  damages.    It  was  moved 


Indebitatus  af- 
fumpfit  in  13  J. 
10  s.  for  nine        .  *%      r'     t  i_  *■       —        •*■  *u  1   .  . 

guineas,  well,  in  arreft  of  judgment,  that  one  of  the  promifes  was  ill  laid. 

Latch  84.  Yeiir.  v'tz%  That  whereas  the  defendant  was  indebted  to  him  m 

%l\  'cJo.  cir.  *3  '•  lox«  f°r  n*ne  guineas,  he  promifed  to  pay,  fcfr.,  and 

5x5.  Paim.4-7.  fays  not,,  nine  guineas  ad  valorem*  £sV.,  as  he  ought,  the 

5  Mod.  6, 7.  vai^  being  not  ascertained  by  proclamation.     Et  per  HoU% 

1  Salk.  9,  22,     V*  J*  • 

25.  s.  c.  Ante  i ft,  Any  piece  of  money  coined  at  the  Mint  is  of  value 
311.  3  Salk.  ^  jt  bcars  a  proportion  to  other  current  money,  and  that 
CafeB.  R.  tool  without  proclamation.  The  unit  was  the  old  piece,  which 
Comb.  317,387.  was  20  x.  In  King  James  the  Firft's  time,  the  unit  was 
LtT  V'ae  but  ty  proclamation  raifed  16  </.,  whieh  was  the  reafon  and  oc- 
»«*  "to  Co.  "  cafion  of  the  coin  of  guineas,  and  of  their  being  16  d.  Q\or% 
Ut  107.  b.       ef  the  unit. 

2dly,  There  are  guineas  of  40  s.  a«piece,  and  fo  we  will 
intend  thefe  were,  and  that  the  plaintiff  was  fatisficd  the 
reft. 

3dly,  That  it  was  not  neceffary  to  fet  forth  the  number 

of  the  guineas ;  for  in  an  indebitatus  ajfumpfit  the  con&dei- 

*  ation  is  only  fet  forth  to  (hew  it  was  not  a  debt  by  bond, 


[  447  ]  fl&onopolp* 

Vide  3  Mod. 

731.  f  Mod. .18. 

Vaogb.  345,  .  —11 

346.  3  Uf.  3 si, 

352.  2  Jon.  53, 

3U& £1  Edgebcrry  and  Stephens. 

r.  n.  b.  222. 

S.  C.  Comb.  84. 

1  Rol.  Rep.  4. 
3  loft*  181.  ^         -    '  *       — -© 

2  Jnft.  540.       land,  a  patent  may  be  granted,  though  the  thing  was  prac- 
Holt  475.  tifcd  beyond  fea  before  $  for  the  ftatute  fpeaks  of  new  ma- 
nufactures within  this  realm  >  fo  that  if  they  be  new  here, 
it  is  within  the  ftatute ;  for  the  aft  intended  to  encourage 
new  devices  ufeful  to  the  kingdom,  and  whether  learned 

1  Hawk.  eh.  79.  by  travel  or  by  ftudy,  it  is  the  fame  thing.     Agreed  by 
*•  *4-  H*H  and  Poflexftn,  in  the  cafe  of  Edgeierry  and  Stephens. 


A  Grant  of  a  monopoly  may  be  to  the  firft  inventor  by 
"  the  21  Jac.  1. ;  and,  if  the  invention  be  new  in  Eng- 
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flgon&ran*  toe  Droit,  &c.       ??$%£: 


Pari.  257,351. 
Staundf.  P.  C* 
72. 


Domina  Rcgina  vcrfits  Mafon, 

[Trin.  1  Ann.  B.  R.j 

IT  wasfound  by  inquifition,  that  ford  had  forfeited  tits  If  the  plaintiff 
office  of  warden  of  the  Fleet,  upon  which  it  was  feized  j^^^*^' 
into  the  queen's  hands.    One  Maftm  brought  a  monjlrans  advantage  of   l 
de  droit  in  Chancery  on  the  inquifition,  and  fets  forth  a  want  of  tide  in 
title,  and  traverfcs  Ford's  being  feized  of  Aeoffic*  fothat  fj^P,^ 
by  confequence  he  could  not  forfeit  it ;  the'  aftofriey-gihe-  s.  C.  Far.  3*. 
ral  demurred.    The  caufe  was  brought  into  B,  R>  per  pro- 
pria* mantis  of  the  Lord  Chancellor  \  and  now  it  appeared 
that  Mafon's  title,  as  fet  forth,  was  naught;  whereupm  < 

JUa/bn,  as  amicus  Curue,  infixed  ftUl  that  Ford  had  not 
forfeited,  and  fo  the  queen  had  no  title ;  and  therefore  it  ) 

was  urged,  that  no  judgment  could,  be  given  for  the 
<jueen,  and  that  the  whole  record  was  here,  and  the  record        f  aa$  1 
being  here,  the  whole  record  was  to  be  affirmed  or  fubf 
verted  by  the  judgment  of  this  Court.     Et  per  Cur.  The  . 
very  record  of  the  inquifition  itfelf  is  not  before  us,  but 
only  the  record  of  the  monjlrans de%  droit :  For,  as  to  the  in-  vide  FareC  3*. 
-quifition,  the  monjlrans  de  droit  recites  it,  and  concludes 
prout  patet  per  record,  inquijitionis  in  JUaciis  Curia  Cancella?  The  cecord  of 
rUi  and  the  monjlrans  de  droit  may  fet  forth  the  tnquifi-  th«  inquifition  1« 
tion,  with  an  inter  alia,  and  oyer  may  be  craved  of  it.  court*  with  m- 
sdly,  The  Court  held,  that  though  the  very  record  of  the  focai  the 
inquifition  was  pot  fo  before  the  Court,  astnat  they  could  p»»wtiff}  hot 
quaih  or  fubvert  it,  with  refpett  to  all  perfons  or  parties ;  oriiVr^fooiaftd 
ib  as  no  other  perfon  could  at  any  time  after  come  into  parties.  * 
Chancery  and  (hew  his  right,  for  that  would  be  inconve- 
nient ;  yet  it  was  here  with  refpe&  to  the  party  plaintiff  in 
this  monjlrans  de  droit*  fo  that  if  thereby  a  title  appeared 
for  him,  the  Court  might  gire  judgment ;  and  if  the  in- 
quifition be  falfified,  it  (hall  be  fet  afide,  fo  far  as  to  make 
way  for  the  party's  right ;  and  if  the  party's  right  can  be 
colle&ed  from  the  inquifition,  it  .Hull  be  affirmed  by  the 
judgment;  fo  was  Holland?*  cafe,  and   fo   is  KeL  93. 
3<Uy,  They  held,  that  if  it  appears  that  he  that  fued  the  vide  1  Sitk. 
monjlrans  de  droit  has  no  right,  he  cannot  mend  his  cafe  by  395-  S Mo*  5?* 
exceptions  to  the  inquifition  taken  as  amicus  Curia,  though 
bj  thofe  exceptions  it  appears  the  queen  has  no  right,  or 
that  a  ftranger  has  right;  for  the  party  that  fues  a  «w«- 

Jlrans 


M**  Mortgage*. 

Jtrans  de  droit  is  a  plaintiff,-  and  may  be  nonfuit.  4  ff.  6# 
1 2.  Andy  if  he  fails  in  his  own  title,  he  k  gone  as  cffecla- 
ally  as  if  he  were  nonfutt,  and  no  judgment  ne.eds  to  be 
given  for  the  queen ,  accordingly  judgment  was  given  here, 
quod  nil  capiat  per  billam  Juam  de  motifiratione  fua  pra<L 


[449]  j8@ortgagc#* 

Vide  x  Chan.  ^ 

C»f.  x,  ai,  $<;,     . 

jo*,  166, 185.  ,,,; 

iChan.  Caf.  23, 


■*# 


*9>5*»97>**'» 
ao6. 


I.   LonJ  Oflulfton  rcw/rtf  Lord  Yarmouth 

[Decern.  1707.    In  Cane] 

Vnmfo,  That  fr*  H  E  Earl  of  Yafmmtb  irtade  *  mortgage  to  my  Lor4 
wfiSte  .  °JpHft»t>  w*h  *>pr*vifi%  that  if  the  intereft  was  be- 
taken  as'priftci.  kind  fix  months,  that  then  that  intereft  (hould  be  account- 
pj^and  bear  in-  ed  principal,  and  earry  intereft.  El  p*r  Cowper,  Lord 
*ChLTc*n  Chancellor,  this  cVaufe  was  decreed  to  be  vain,  and  of  no 
«9»  5*,  158.  ufei  laying.  No  precedent  had  ever  carried  the  advance  o£ 
*  C*v*dCaf-  3k  *ntcrc^  *°  ^ar>  and-that  an  agreement  made  at  the  time  of 
f?o.  VrLtife"  ****  mor*gage  will  not  be  fufficient  to  make  future  intereft 


In  Cane] 

Mortgagee  or  A  Copyholder  in  fee  funrendered  to  the  ufc  of  the  mort- 
purchaior  prcce.  A  gagee  in  fee,  and  became  bankrupt  before  prtfent- 
wt^Wecon-  *  TO€nt»  and  there  never  was  any  presentment  made  ;  and 
▼cymcr,  (ha!i  be  _the  queflion  was,  Whether  the  aitgnee  of 'the  commif- 
preferred  before  .fioners  of  bankruptcy,  or  the  mortgagee,  ftould  be  prc- 
mifioMrs  of™'  fcwed  ?  El  per  Cowper,  Lord  Chancellor,  Though  the  fur- 
bankrupt    Sec  render  was  void  in  law  <for  want  of  a  prefentment,  and 

1  Chan.  Cafes  tjjat  m^ht  be  the  laches  of  the  mortgagee  in  not  pro- 
ne, ICO,  166.  ^  ,  r  .  .  ,.  *  e,  .  1  1  f  • 
167,  aot,  *e.    curing  it ;  yet  the  lurrender  has  3  hen,  and  bound  the  land 

£.  c.  e<{*  Ab,  in  equity  (a),  and  the  afCgnee  ought  not  to  be  io.a  better 

cafe 

(a)  As  to  the  relation  of  the  ad-*  Sect/,  ante  iB$f  and  the  authorities 
miiunce  to  the  faiteader  at  law  in    therein  referred  ta* 
Itpe  m  Griffith,^  Bur.  1952.  Benjbn  v. 

7 
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cafe  that*  theJnnkrupt,  who  was  plainly  bound  in  equity  •«*•  P  5:  "*• 
by  this  defepRve  conveyance.     JS/  come  moy  fembk,  he  be-  £*6  '  vVa.'oG?, 
came  a  truftee  for  the  purchafer  [iww/jag*'/]  (a). 

(a)  The  creditors  and  affigoees  of  perfons,  Co-  Bank,  L.  325.     Fide  Tyr* 

a  bankrupt  Aand  in  his  place*  and  are  rjl  v.  Hope,  2  Aik.  558.   P>v  v.  D<**- 

fubjecr.  to  the  fame  equity,  and  bound  b*z,  3  Bro,  595.    Finch  v.  Lord  /*7*- 

by all  a£U  fairly  done  by  him;  for,  ah-  clrl/ca,  1  /*.  Wnu.  277.    Jacojfo*  v. 

thoogh  the  Court  wiil  favour  creditors  Williams,  id.  382.    Bopvily.  Brander* 

«s  much  as  they  can*  it  mi/ ft  be  where  iV.  458.  Bujbnan  v.  P*//,  Cat's,  nott# 

ihey  have  a  foperior  right  to  other  *hi*\  Rufel  v.  Rujjbli%  1  ^ro,  3^,  ..- 


3.    Cope  ra^/rtf  Cope, 

[In- Cane.] 

T?  a  man  tnortgage  lands,  and  covenants  to  pay  the  mo*  Whew  perfonal 
*    ney,  and  dies,  the  perfonal  eftate  of  the  mortgagor  «ft*tefl»ajibea^ 
fcall,  in  favour  of  the  heir,  be  applied  to  exonerate  the  S^LKi 
mortgage :  do  it  is,  though  there  was  no  covenant,  11  the  aeration  of  Uwi* 
mortgagor  had  the  money;  #  becaufe  it  was  his  debt,  and  StC- E*  A1)- 
lie  is  bound  to  make  it  good  though  the  land  be  a  defective  Hartr!<i2. 
fecurity ;  but  if  grandfather  mortgages  and  covenants  to   *  f  *~0  1 
pay,  and  the  lands  defcend  to  his  fon,  and  his  (on  dies,  x chamCaf. si; 
having  a  perfonal  eftate  and  a  fon,  the  foh's  perfonal  eftate  at;*  271,*%^ 
fliall  not  go  in  aid  of  this  mortgage.     A.  mortgages  his  J*6-  '  ch™* 
land  to  &y  and  after  fells  it  to  C.  for  1000  /.,  which  i»v 7s£  %\. 
^fihidcs«the  mortgage  money ;  C jhe.  purchafer  fliall  pay  1  Chan.  Car.  9^ 
_jk- -^^^^  r^  ^  k„«  ~«a~  j*  „  ,i„u-  ;„  k;~^ir.  ])ut  ^jJJ^j*11- 

it  is  to  be  underftood  that-this  exoneration-  is  not4o.be  al-  274, 3*96. €?* 
lowed,  unkfs  there  be  perfonal  affets  fufficient  to  pay  all  3  Clun«  R«p» 
legacies ;  for  the  mortgage  fcall  be  paid  out  of  the  land  if  2A%'*1}'  Vei^ 
thete  be  not  perfonal  aiets  to  pay  the  legacies ;  and  if  by 
fitch  payment  affets  fall  iborf ,  the  legatees  may  make  fuch     » 
mortgagee  refund  (£). 

(i)  Thedo&rine  upon  this  fcbjeft  1  Wilf.  82.    $*m<wtll  v.  JPmt*,  1  Bro. 

is  collected  in  the  following  note,  by  Chan.  Rep.  144.  Duke  of  Ancafter  v.. 

Mr-  Cox,  to  the  cafe  of  Howell  v.  ZV/rr,  Mayer,  1  Jffr*.  Chan.-Rep.  454.    Yet  it 

1  P.  Jfkr.  290.  "  The  perfonal  eftate  may  be  exempted,  as  in  Bsmffieid  v. 

of  a  teftator  (hall  in  all  cafes  be  pri-  Wyndham,  Frec%   Chan.  101.   Wain- 

marny  applied  to  the  difcharge  of  his  nvriebt  v.  Bendlotvei,  2  Fern*  718.,  and 

perfonal  debt  (or  general  legacy),  un-  Ampler j%\.  Stapleton  v.  Colville,  Caf. 

lefs  he,  by  exprcu  words,  or  manifeft  Temp.  Valb.  202.   Walker  v.  Jack/on, 

intention*  exempt  it,  a  ^/i.  625*  3  wf/i.  2  ^/4 .  624.  Anderton  v.  Cooif,  and  £7- 

202.   Hajlcwood  v.  P*/f,  3  /*.  /^ai/.  ndflon  V.  Kynafion,   (cited)  I  Bro.  Cb. 

324.  French  v.Cbkbeftery  1  Br+rP.C.  Rep.  456.   Holiday  v.  Bowman,  eked 

192.  Fereyes  v.  Rdbcrtfon,  Bunb.  3O2.  I  &r«.  C£.  ftp.  145.    /f>^  v.  7»»j/» 

WaJhrr.  Jack/on,  z  Atk.  624.  Bridge-  2  2?rt.  Ci&.  ft/.  60.     Every  loan  ere- 

as^r  v.  Zfctf*,  3  -^/i,  202;  Earl  of  /»-  ates  a  debt  from  the  borrower,  whe- 

cki^xig  v.  French,   Ambler  33.,  and  ther  there  be  a  bend  or  covenant  for 

paymeat 


4J* 


£0otion. 


payment  or  not,  Ccpe  v.  Cope,  fupra. 
Howell  v.  Price,  1  P.  7/7wi.  nbi  fupra. 
.  i?«#&  ▼.  tym,  2  P.  Jfaw.  45  5 .  £/«£ 
v.  A7*£f  3  P.  Wms.  358.  So  it  flull 
be,  although  fuch  per  tonal  debt  be  alfo 
fccured  by  mortgage,  as  in  the  faid 
Cafes  of  Howell  and  Price*  C§pt  v.  Cope, 
and  in  Pockliy  v.  Pockley,  I  V$ru.  36. 
Jung-  vT  Aug,  3  /\  Wi™.  366,  Gaz/tf* 
v*  Haacnck,  2  ^/i.  436.  Rabin/on  v. 
Or,  t  fine.  251.  Earl  of  Bthoidete  ▼. 
Moebfdrf,  6Bro.eP  C.  520;  PAtir>t  ?. 
/&£//,  2  J?r».  C&.  ity.  273.  So  lands 
fubjed  to  or  devifed  for  payment  of 
debts,  ftalKbe  liable  to  discharge  fuch 
mortgaged  lands  either  defcended  or 
devhed,  Bartholomew  ?;  May,  1  Atk. 
487.  MarchionefsofTWftfo/*  v.'Earl 
of  Coventry,  1  Bro.  Cb.  Rep.  240.; 
even  though  the  mortgaged  lands  be 
dtoifed  exprefsly  fubjeel  to  the  in- 
cumbrance, Serle  v.  St.  Eloy,  t  P.  Writs. 
386.  So  lands  defcended  {hall  exo- 
nerate mortgaged*  lands  devifed,  Gal- 
ton  v»  Hancock,  2  ^//i.  424.  So  un- 
incumbered lands  and  mortgaged 
lands,  both  being  fpeciiically  devifed 
(but  expreftly  after  payment  of  all 
debts)  ihall  contribute  in  difcharge  of 
inch  mortgage,  Carter  v.  BarnaraiJton, 
1  P.  Wms.  Joe.  *and  2  Bro.  P.  6.  1 . 
But  in  all  there  cafes,  the  debt  being 
confidered  as  the  perfonal  debt  of  the 
teftator  himfelf,  the  charge  on  the  real 
cilate  is  merely  collateral.  The  role* 
therefore,  isotherwife  where  the  charge 
U  on  the  real  eitate  principally,  al- 
though there  be  a  collateral  perfonal 
fectmty ;  Countefs  of  Coventry  v.  Earl 


of  Coventry,  2  P.  trms.  ill,  fdwardi 
v.  Freeman,  2  x°.  Wms.  tkj.    Wilfon  v: 
.JnAr.  664.  note; 


Earlof  Darlington,  iP J _, 

Ward  v.  Let.  Dudley,  2  Bro.  Cb.  Rtfi 
1 16. ;  or  where  the  debt  (although  per- 
fonal  in  its  crcation),was  contracted  ori- 
ginally by  another,  Cope  v.  Cope,  fupra 
Bagot  v.  Qugbion,  t  P.  Wms.  347. 
Lemanr.  Kewenbam,  I  Vex.  51.  Ro* 
binfon  v.  Gee9  1  Vez.  251.  Parfoms  Vi 
Freeman,  Ambler  115.  Lacam  ▼.  Afon- 
r/*j,  l  #***.  3 1  ti  Pcrkyns  v.  Bayntun, 
2  /\  #W.  664.  note ;  Lawfin  v.  /¥*</- 
fon,  1  £r*.  C\fr.  **/.  58.  Sbafio  v. 
fty*"  2  P.  Wms.  664.  note ;  Baffett  v. 
Percival,  ibid.  Earl  6f  TanAerville  Vi 
Fawcett,z  Bro.  Chan.  Rep.  57.  fw^- 
<&//  v.  Twcddell,  2  flr*.  C&or.  Rep. 
101,152.  BiHingburJt  v .  Walker,  2  Bro. 
Cb.  Rep.  604.  With  refpea  to  tht 
priority  of  application  of  real  aflets 
(wheri  the  fcrfdnal'is  either  exempt  or 
cxhauilcd),  it  feem*,  ift,  That  ths 
real  eftate,  exprefsly  devifed  for 
payment  of  debts,  ihall  be  applied, 
idly,  (To  the  extent o£  the  fpeciaJty 
debts),  thereal  eftate  defended.  3dly, 
The  real  eftate  fpccihcally.  devifed,; 
fubjed  to  a  general  charge  pf  debts. 
Galton  v.  Hancock,  2  Atk.  424.  twit 
v.  Corbett,  3  Atk.  566.  Wride  v.  Clark/, 
1  Bro.  Cb.  Rep.  261,  note.  Davietv. 
Top,  2  Bro.  Cb.  Rep.  259,  not*.  Dennt 
v.  Lewis,  2  Bro.  Cb.  Rep.  257.  As  to 
marihalling  affets,  wde  note  to  Clifton 
v.  Burt,  1  P.  Wmu  678.  inferted  2  Sulk. 
416.  Vide  alfo  Cm's  note  to  2  Pi 
Wms.  664, 


3J5Z5*  •  potion, 

597-  PaS-  S9*» 
pi.  j.  &  647. 

pi.   T4*  1    'I 

Vide  poft.  671. 

t.     Hinton  vr^/x  Hern* 
[Hill.  9  Will.  3;  B.  R.] 

Fflmchift  cannot  |N  a  motion  for  prohibition  to  the  univerfity  of  Cam* 
be  aifowet  on  1  bridge,  the  other  fide  infilled  on  their  privileges,  which 
UkX * .  «*  confirmed  by  i»riiarncnt,    £//<r  Cvr.    You  Auft 

plead 


JBamMf  of  Jputttfafe  an*  ftigriftg*  1 450 

plead'  them.  ^  The  difference  is,  where  franchifes  have  »«dy  pi«*«<i 

been  once  allowed  on  plea,  and  are  upon  record  in  court,  ^j!1^!!!' 
«         « -  1      n        «  •  i»        t        an<1  w  upo*  re- 

there  the j  may  be  allowed  upon  motion  ever  after;  but,  cord,   vide 

Where  they  have  not  been  allowed,  it  is  otherwife;  and  (o  x  Salk-  343-  * 

it  was  held  and  done  between  Cafile  and  Litchfield,  where  ££££"; 

the  franchife  of  Oxford  was  pleaded;  and  fo  they  were  »  wiifon+cri, 

obliged  to  do  here.  *'• 

2.     D6mina  ftegina  verjus  Laytdn. 

[PaTch.  4' And.  B.  R.] 

TjPON  a  conviftion  of  forcible  entry,  if  a  finebefet,  Where  foe  Js  fee 
**     the  convi&ion  caqnot  be  qua&ed  upon  motion,  but  2j  fi**'«Wy»- 
the  defendant  mutt  bring  his  writ  of  error;  otherwife  if  St'q^Xd^ 
no  fine  be  fet,  for  then  it  rtay  be  quafhed  upon  motion :  motion.   Anc* 

iVr  fW  Io6»  3|l* 

**  ow^  i  Stra.  474.  %  Stra.  794. 


$mts  of  $uxti>a&tot>M$nit?.  ?&#' 

Lit.  R.  181, 
*dt.   TelV.  34.     1  Sid,  40..  1  Ut.  $0.     1  Show.  392.    5  Mod.  303.    Ow.  81.    Pop.  200/ 
Kby  88.    4C0/11S.  6.    Co,  53.    x  Salk.  6,  50..    1  Ld#  Raym.  303,  304,  562.  . 


AN  indifttnent  was  preferred  againft  two  chairmen  for  a  Jndiament  for 
'  battery  upon  Thomas  Lord  Marquis  of  Carmarthen,  ^el^deftfon 
who  Was  Called  upito  the  Houfe  of  Lords  by  the  name  of  filing  him  by"9 
LordO/horn;  and  it  was  held  by  the  Chief  Juftxce,  that  >i»fcther'iie- 
there  was  no  fudi  perfon/ or  at  leaft  the  Duke  of  Leeds  ^l*^  m 
was  the  perfon,  and  not  the  profecutor.  At  the  Old  Baity,  m<m  pirimce** 
one  was  indi&ed  for  fteafing  the  goods  of  the  Ear]  of 1,L   **°ft.  5°?# 
Kingston*  who  was  the  eldeft  fon  of  the  Marquis  of  Dor-  ^J^^ 
chejkr%  and  the  defendant  was  acquitted  by  the  opinion  of  3,  &c.  6  Mod! 
all  the  judges,  for  he  was  only  Mr.  PierpoinU     In  the  3®3«    Canh. 
Houfe  of  Lords,  complaint  Was  made  againft  the  Marquis  \9.7'  pS^",*. 
xACarmarthtny  for  breach  of  privilege,  and  the  Houfe -faid  *84  3*. 
thexfe  was  no  fuch  perfon.  The  defendants  were  acquitted. 

a.    The  Prefident  and  College  of  Phyficians,  *  £££•*• 
London,  verfus  Salmon.  ^  Mod.  47. 

[Trio.  13  Will.  3.  B.  R.    1  Ld.  Raytn.  680.  S.  C] 

DEBT  was  brought  in  the  name  of  the  Prefident  and  Jaipwjdoaaif 
College  of  Phyficians,  on  the  flat.  14  H.  8.  c.  15.,  for  7fflJS£! 
Ac  psnalty  of  5  /.  per  month  for  pradifing  phytic  in  Lott-  nstwithflMitiag 

+  At..  11.  £  <fc» 
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an  cxprcft  power  ^fow  without  licence ;  and,  upon  demurrer  to  the  dedara- 
S!iot"er.fi,SecT    ^on>  this  exception  among  others  was  taken,  that  the  ac- 
Lutw  510,  &c.    tion  ought  to  be  brought  in  the  name  of  the  College  only* 
563.  cro.  ei.    or  the  Prefident  only  3  the  words  of  the  patent  being,  quod 
Lob.  aio."  Vid!  lPfl P*r  nomina  prefidentis  collegia  feu  communitatis  facultatis 
6  Mod.  44.        medicinaf  London,  (hall  fue  and  be  fued.     To  this  it  was 
aBuift.  1S5.      anfwered,  that  they -are  incorporated  by  the  name  of  Pre- 
ki/m.  153.   *    "dent  an<l  College,  and  have  in  confequence  of  that  a  power 
to  fue  and  be  fued  by  that  name j  and  this  power  is  not 
taken  away  by  the  additional  affirmative  power  which  is 
farther  ^iven  to  them.     10  Co.  28,  b.  30,  123.  1  Ro.  Ab. 
513.  Fit*.  Briefs  485.  5  E.  4,20.  16  if.  7.  1.    20  if.  6. 
4.  44  jB.  3   6.  b.  n  H.  7.  27.  13  if.  7.  14.     And  judg- 
ment was  given  for  the  plaintiff. 

[  4J2  1  3'  Domina  Regina  verfus  The  Inhabitants  of 
Barking,  Needham  Market,  and  Darmefden 
Hamlets. 

[Pafch.  5  Ann.  B.  R.] 

On  »  certiorari  a  Certiorari  iffued  to  remove  all  orders  concerning  the 
SrSISrfS  inhabitants  of  the  pariih  of  Barking,  Needham  Mar. 

porith  in  the  ket,  and  Darmefden  hamlets,  and  the  orders  mentioned 
wrlr.indibatin  Barking,  and  Needham,  and  Darmefden  hamlets,  without 
Jjear^Ctte  Marhet.  Serjeant  Weld  argued,  that  they  muft  be  taken 
Umt.  vide  ante  to  be  the  fame.  1  Sid.  64.  Writ  was  to  the  Juftice  of 
4|4- Pl-  l6-  Che/ters  return  was  by  the  Chief  Jufticej  and  1  Ro.  134. 
151.  willch  '  A.  ward  and  a  liberty  of  a  city  is  the  fame:  Holt,  C.  ]m 
nr.  1  Lev.  50.  The  Chief  Juftice  of  Chefter  in  his  patent  is  called  jufticia- 

1  r"  b  iV9       r;//J*  anc*  l^erc  was  ^ut  ouc  *^  l  ^  *^/2-  c*  ^M  wkich  Savc 
in* 97!  heft.    tne  tjueen  power  to  make  another,  who  is  ftyled  alter  jufli-  * 
4-2*  ciarius,  and  the  firft  jujliciar,  and  lb  our  writs  are  direct- 

ed ;  we  therefore  take  notice  of  him,  and  do  not  regard 
his  calling  himfelf  Chief  Juftice.  The  reafon  of  1  Ro. 
334-  is*  (<0  tk**  a  ward  of  a  city  if  no  venue,  therefore  the 
venue  is  from  the  city.  A  jury  may  come  from  a  lieu  co- 
rns out  of  a  city,  net  from  a  lieu  anus  within  a  city.  If 
Keedhatn  and  Needham  Market  be  the  fame  hamlet,  fo  it 
fT.ould  have  been  returned  *,  but  we  cannot  take  notice 
tlr.it  there  Is  no  fuch  hamlet  as  Needham  Market.  If  tref- 
pafs  quare  duufumj regit  at  Needham  were  brought,  and  the 
plaintiff  proved  a  breaking  at  Needham  Market,  he  muft 
be  uoufuit. 

(  )  Sid.  326.  2  Cro.  222.  antr. 


(    45$    ) 
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Vide  i  M<xl.*$* 
and  Syftcm  of 
Pleading,  tit. 
Novel  Argu- 
ment and  Do£. 
PlaciL379j3&o» 


I.     Coke  vcrfus  Evans* 

[Trin.  2  Ann.  B.  R.] 

TRESPASS  for  taking  the  cattle  in  A    The  de- mertdefcndani 
**     fendant  pleaded,  tHat  the  locus  in  quo  was  twenty  |*$£m^* 
acresy  &<%,  wlESFcnc  had  common,  and  juftlrles  lor  era*  pafs  jq^J  ^ 
mage-t'ealant  j  the  plaintiff  replied,  that  he  took  them  in  plaintiff  may 


jnakeanewaf*. 


inch  a  place,  Li^anotherQ  And  it  was  agreed  per  Holt,  "^  Hokm 
C  J.  and  Powell,  that  the  plaintiff  rr»y  n»  flaw*  a  wpw  qf-  t6.  x  Cro.  14  w 
fignment,  which  they  told  Mr.  Soutboufir  fuhfiJendo .  whfr  Carth.  j76. 
neither   confeffed  nor  avoided   hia  bar,  'but  gayq  it  the 


£*     Helvis  *><?>yk/  Lamb* 
[Hill.  2  Ann.  B.  R.] 

TRESPASS  for  taking  and  carrying  away  his  goods  Where  the  pta» 
in  A     The  defendant  pleaded,  that  the  locus  in  quo  *  ^ed^^ 
was  his  freehold*  and  that  he  took  the  goods  damage-  J[t*«piea,  he 
feafant,  &7.    The  plaintiff  demurred  generally,  and  had  m«ft  (hew  it 
judgment :  for  the  afljon  beTngTranlitory.  there  is  no7g-  ^c/^'mS* 
cus in  gagfuppofed  :  Other  wife  in  trefpafs  quare  claufum  1 17,119.  Cari. 
freiit  in  P..  the  claufum  is  a  locus  in  quo  /but  in  the  prin-  »?6.    Com. 
cipal  cafe  there  is  no  place  in  particular  i'uppoled,  only  1).  ^J^i^jJ^ 
a  alleged  for  a  venue's  therefore  if  the  detendant  will  mage  p«.  804.  Hob- 
the  place  material,  it  mutt  come  on  his  part  to  fhewja  *6*  *76-  3  Cm. 
place  certain  :  Alfo  in  trefpafs  quare  claufum /regit  in  K7,    '*|  Tn.  p. 
it  the  delendant  plead  libtrum  tenementum,  and  iflue  be  p*it  378.  2  Cro*- 
joined  thereupon,  it  is  fufficient  for  the  defendant  to  (hew  594*  Dy  *3>- 
any  clofc  that  is  his  freehold  *  but  if  the  plaintiff  gives  tKe  M7"    *f'1  7# 
clofe  a  name,  he  mud  prove  a  freehold  in  the  clofe  named ; 
So  adjudged  in  C.  B.y  and  the  judgment  affirmed  in  2?.  R* 
aipona  writ  of  error. 


-E* 


>44/aj/' 
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3.    Bullock  verfus  Parfons. 

[Paf.  4  Ann.  B.  R.    2  Ld.  Rayra.  1143.  S.  C] 

Diftiingtt  with    ¥  N  A*/,-  after  verdig  for  the  plaintiff,  Mr.  Eyre  moved 
ISK    *    inaneftof  judgment,  that  &*  dijtringas  was  wilh  a 
amtn&bie.  s.c.  blank,  and  debiti  (the  caufe  of  a£ti<m}  omitted \  fd  it  #as  a 
Holt  496.  _ Au-  dtfttingos  in  another  caufe.    Oil  the  Gthfcr  fidfe  it  was  urged 
ofT^prii u   * to  b«  a8  no  dijringas,  and  aided  by  VerdiA ? -and  that  it 
bycommiffionof  was  amendable.    Hob.  246..  a  Civ.  528;'  The  Court' 
tffi«e.  videpoft.  made  two  queftidns,  *ft,  Whether  the  judge  of  nifi  prius 
73.  a  i3?i V  hadauthoriiy  to  try  this  iffue  i  Etper  Holt,  C.  J.  Theau- 
thotity  of  the  judge  vi  nifi  prius  is  not  by  thcdi/iriitgas,  but 
by  the  com  mi  (Eon  of  aflize;  for  it  is  the  13  E.  I.  £.30- 
which  gives  the  trial  by  nifi  prius,  and  by  that  ftatute  die 
trial  by  nifi  prius  is  given  before  juftices  of  affize  ;  and  at 
firft  thefe  trials'  by  nifi  prtu?'vftre<  always  had  and  made 
upon  the  venire  facias,  and  indeed  the  claufe  of  the  nifi 
prius  is,  by  the  13  E.  T.r.  30V,  exprefely  Ordered  to  be  in- 
ferred in  the  venire  facias ;  and  trials  by  nifi  prius  continued 
tobeupbn  the  venire  facias  till  42  E\  3.  cr.ti.,  which  re- 
qiHrtsf  th?t  thehanrts  of  the  jurors  be  firft  returned  Into 
coW:  *  By  this  ad  two  inebnveniences  ivere  remedied. 
1  ft,  The  party  might  now  be  prepared 'to  makt  his 'chal- 
lenges, the  panhel  being  £rft  rctiitted  into  court,  which . 
a,aft,a6»l*7.  was  not  before)  and,  2dlr,  The  defefid^rit  was  prevented  \ 
'  bythis  mean's  'to  caft  an  eflbln  at  'nifi  prius,  which  was  ufed 
frequently  btfbre ;  for,  by  Mdrlb.  c.  13.,  the  defendant'was 
allowed  6ndfeflbih,  and  that  after  iflue  joined  upon  the  re- 
turn of  the ventre:  By  'confeqtferice,'wh£h  that  was  re- 
turned at  nifi  prius)  he  couM^flblrt  bv  nifi  prius  g  but  now 
it  is  returned  above,  he  muft  fctibitf  abotfe,  *nd  cannot' now 
.  .  eflbih  at  the  trial,  been  tife  the  trial  istipon  the  dtfiringas, 

Wantofadif-     and  not  upon  the  vetiire'J'  '^dty.  The  Court  h<Hd  no  <&-' 
rTHiaf  in    Airigas>  6t  the  waAt  of  *djftringas,  to  be  aided  by  verdto,  * 
«ihiripg«  n<*.     but  an  ill  diftingar  was  noij  air*  remembered  a  cafe, 
Danv.  1  part       wherein  Saunders,  of  counfel  at  the  bar;' dropped  the  di-' 
tJ.'d.  pais  e  .  J}rtn&as  out  °^  *"$  band,  that  he  might  want  a  dtfiringas, 
Hub.  246.-     *   which  would  be  aided,  and  not  keep  and  (hew  an  ill  one, 
i  Cn>.  611,15s.  which  would  be  naught.     Alfo  they  held  it  amendablcf 
and  gavejuJgment/rv  quer. 
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i  Sal.  zr. 
6  Mod.  95,  iGt. 
Hard.  i*6,  153. 
Rajrm,  38,  73. 
Fared.  32,  48, 
86. 


I.    Allington  verfus  Vavafor. 
[Trin,  12WUL3.  B.R.] 

A  Latitat  was  fued  out  againft  four  defendants  in  tref-  In  trtfpafs 
pais ;  the  plaintiff  was  nonfuit  for  want  of  a  declare  j«™ft  tou£ 
tion,  and  the  defendant's  attorney  entered  four  nonfuits  oifcnotfuk  to 
Againft  him;  and  it  was  held  to  be  irregular,  becaufe  the  wantof  deciar- 
trefpafii  is  joint,  and  though  the  plaintiff  may  count  feve-  >loS" 
rally  againft  the  defendants,  yet  it  remains  joint  till  it  is 
fevered  by  the  count  (a). 

(a)  R.JimUttrojL  a  judgment  of  no* prof.  4  Bur.  241 8. 

2.     Lover  verfus  Salkeld. 
[Trin.  ix  Will.  3.  B.  R.] 

*Tp  R  E  S  P  AS  S  againft  two  defendants,  and.  verdift  for  n<*  prof,  may 
*     the  plaintiff;,  one  defendant  being  an  infant,  the  ^"Jl^L8510 
plaintiff  took  judgment  againft  the  other,  and  entered  a  Xr  immu- 
ne* prof,  after  the  judgment  againft  .the  infant. .  Upon  toty  judgment, 
this  judgment  the  plaintiff  fued  out  execution,  upon. which  J?J*fteL^aaI; 
cnor  was  brought :  And  Mr.  Nerthey  objected,,  that  the  ger  yWf.  wood. 
execution  and  judgment .cpuld  not  vary  from  the  demand  Co.  Eotr.  650. 
of  the  writ :  Raymond  antra.    Torts  arc  fereral,  and  the  ^*  %fcm\2 
plaintiff  may  as  well  enter  a  jw*  /ngf.  quoad  one  defendant  b.  Hob°7of  ios! 
upon  a  trial  oy  verdi&,  as  if  one  defendant  had  demurred,  1 1  Co.  50.  b. 
and  verdict  againft  the  other ;  and  that  a  mn. prof*  may  be  ^£dZu**\* 
entered  after  judgment  as  well  as  before ;  and  for  nan  prof  (X6i.)  "*"  * 
entered  after  judgment,  he  cited  15  E.  4,  26.  14  E.  4.  6. 
JW.  71.   1  &.  £#.  379.   2  2?*.  J#r.  100.  pi.  5.     /&//, 
C.  J.  did,  he  fuppofed  thofe  were  interlocutory  judgments 
wherein  it  might  well  be,  but  a  final  judgment  differed; 
for  that  being  once  wrong,  a  fubfequent  entry  would  not 
fct  it  right*     AAjournatur. 


E3 
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fitc.Farcfl.3i,  3,     Cooke  vcrfus  Foftcr, 

[Trin.  1  Ann.  B.  R.] 


**  ^..TFa  man  appear  at  the  day  of  the  return  of  the  procefs 
t  arTcrt^1         an<*  Put  *n  *>a^»  ,*loug*1  "c  never  was  arretted,  nor  the 


Where  tfc$  < 

fendant  f 

without  a... — ,  -  •*  *-      1   •     •/**  t  11  •« 

plaintiff  m*y  be  procefs  returned -,  yet  if  the  plaintiff  does  not  declare  again  It 

uon-proflcd  j^  jn  tw0  terms,  a  *w»  Ara^  may  be  entered  againft  him* 

Cartfu  I7»- 


[456]  4-     Goddard  tw^itf  Smith. 

6M*%"'  •   [Mich.3Ann,B.R.] 

VWc  xi  Co,  6j,  A  Difcharge  by  nolle  profequi  upon  an  indi&ment,  is.  not 
26vVs^4*°'  *^  fufficient  to  maintain  an  a£Hon  for  a  malicious  pro- 
1  Vent.  32.  fecution.  Vide  this  cafe,  title  ABion  fur  le  Cafe,  pi.  \\. 
5Mod.*o8.       p,2lm 

Co^fbei.is!53'  7«*  c'-  £"'-  .tfS°-  rf-  In  trefpafs,  ftve*al  ifliies,  one 
Entries  of  non  found  for  the  plaintiff,  &  fuper  hoc  idem  quer.  gratis  hie  in 
prof.  6  Mod.  *5,  Cur.  cognovit fe  utterius  nolle  profequi  verfusle  defend,  de  ctte- 
*K*  h°°  **'  r'J  iXt^asi  UPGI*  which  ^erc  is  an  ai/  indejine  die,  and  the 
5  Mod.5^.  plaintiff  has  judgment  for  the  other  ;  et  vide  ibi6y6.  &r., 
Hard.  i»6, 151.  ifluc  for  part,'  and  demurrer  for  part,  in  an  aftion  of  trcf- 
^Rol,Abr'786,  pafs,  and  verdift  pro  quer.  upon  the  iflue;  upon  which 
**  *  the  plaintiff  enters  a  non  prof  in  this  manner  :  Et  fuper  hoc 

idem  quer.  quoad  materiam  praditl.  unde  partes  pradicl.  fofue- 
runtft  in  judicium  fatetur  fe  nolle  materiam  illam,  £sV.,  ulte* 
rius  quovifmodo  intromittere  :  Ideo  idem  defendens  eat  indejine 
die9  tsfc,  &  fuperinde  idem  querens  petit  judicium  de  dampnii 
pradift*  feV.  Ideo  eonftderatum  *Jl>  that  the  plaintiff  reco- 
ver ;  and  that  the  plaintiff  be  amerced  profalfo  clamore  as 
to  the  reft,  &  quod  defendens  eat  indejine  die.  Vide  ibi  a  8. 
Jury  came  in  with  their  verdi&,  and  the  plaintiff  was  non- 
fuit,  and  the  entry  is, fuper  quo  querens  folemniter  exatlus  non 
revenitf  nee  ejl  profecutus  billam  fuam9  fuper  quo  confideratunx 
eft  quod  nil  capiat. 

6.     Greeves  vcrfus  Rolls. 

[PaWi,  4Ann.  B.  R.] 

Sifmlnrl«ivc  T  HJF  JaJSc  ?f  "Jfi  trius  m*Y  recei*e  a  non  prof,  at  the 
«  noo  pi'of.  at  *  affizes }  fo  it  was  held  by  two  judges,  aftd  that  judp^ 

thcaffises.  Vide  ment  was  affirmed  in  the  Hoiife  of  Lords  againft  the  opi- 

57™%**?"  n.ion  of  H?lt>  9- J-  For  bcfore  thc  ftatutc  of  r°ri> thc JuC* 

*.  c.4.  tices  of  nift  prius  had  no  power  to  record  a  nonfuit  or  de- 

fault in  the  country,  and  confequemly  have  np  power  now 

•  ••      •      -  to 
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to  enter  a  non  prof.,  which  is  not  within  that  (latute.     At In  ejeSaient 
common  law  they  could  not  record  a  non  prof**  default  or  ??a,InI1  fc?er?,J 

-  •  -»r  Vr»i_  1       r  •    r\  •    «   *    »°nic  confers 

nonluit.     Nota;  lhe  principal  cafe  was,  ejectment  agamft  ie»fc,  <*c.  and 
feveral,  who  all  entered  into  the  rule  of  leafe,  entry,  and  othe"  do  not« 
oufter,  at  the  affixes  fome   would  confefs,  and  others  %*^£? 
would  not :  The  plaintiff,  as  to  thofe  who  would  not  con-  former,  and  lie 
fefs,  entered  a  non  prof,  and  went  on  againft  the  others,  non'u* »»  to  the 
and  recovered ;  upon  this  a  rule  was  made,  that  in  like  a"cr* 
cafes  the  plaintiff  (hould  go  on  againft  thofe  who  would 
confefs,  and  as  to  thofe  who  would  not,  (hould  be  non- 
luit ;  but  that  the  caufe  of  the  nonfuit  (hould  be  expreffed 
in  the  record,  viz.  becaufe  thofe  defendants  would  not 
confefs  leafe,  entry,  and  oufter ;  and  upon  the  return  of 
ti\t poftea,  the  Court  would  be  informed  what  lands  were  in       [  45  7  J 
the  pofleffion  of  thofe  defendants,  that  the  judgment  might 
be  entered  againft  the  cafual  eje&or  as  to  them  [a). 

It  was  agreed  in  the  arguing  of  this  caufe,  that  where  Where  fev-ra! 
there   are  feveral  defendants,    and  they   fever  in   plea,  f^'l^I 

,  •/*••••       itt         1   •      •«•  r       »  »n  plea,  plaintiffs 

whereupon  iflue  is  joined,  that  the  plaintiff  may  enter  a  may  en»er  non 
non  prof  as  to  one  defendant  at  any  time  before  the  record  p'of.ag*?nftone, 
u  fent  down  to  be  tried  at  nif,  prius.  S^fa*^ 

2  Rol.  Abr.  xoo.  Hob.  70. 

(a)  This  cafe  is  reported  in  11  AW.  1  Bur.  359.  the  report  in  Salksld  is 

651.  as  of  HiL  \$W.  It  appears  that  dated  to  be  wrong,  the  cafe  was  pro* 

the  cafe  was,  that  the  plaintiff  entered  bably  as  reported  in  1 2  Mod.     Vide 

a  rgtraxit  at  nifi  prius  as  to  one  defend-  alfo  the  reports  of  this  cafe,   1  Ld. 

ant,  which  the  Court  held  to  be  irre-  Ray*.  716.  Comytis  113. 
golar;   and  it  was  laid  down,  that        If  the  plaintiff  obtains  judgment  by 

where  there  are  feveral  defendants,  default  again  It  one  defendant,  tic  can-' 

and  one  refufes  to  coo/efs,  &fr.  he  not  be  nonfuit  as  to  another,  Wdlcr  v. 

(hould  be  acquitted,  [not  that  the  plain-  Gay  to  ft,  1  Bur.  358.  Harris  v.  Butter- 

tiff  (hould  be  nonfuit  as  to  him ;]  and  ley,   Cow  p.  485.     Hcnnay   v.   Smith, 

thereupon  judgment  (hould  be  given  3  T.  R.  662. 
againft  the  cafual  ejector.     And,  as  in 


Notice,  Vd  £!!££ 

44a,  Sec. 

a  Show.  316. 

— . ^ ^ ^ ^^^^i.i^_— .  *  Lcv   41>  *r&i 

icji  I.ufw.404^ 
409,  See.  S.  C. 
Pott.  G^cu 


..  !•     Lazier  verfus  Dyer. 

[Mich.  2  Ann.  B.  R.] 

ISSUE  being  joined  and  entered,  as  of  Trinity  term,  If  there  be  no 
the  plaintiff  refted  till  the  Trinity  term  following,  and  ^c"1;,"fn,nfoill 
then  gaje  notice  of-trial  after  the  term  ;  and  a  venire  facias  tcrmg,  there 
£  4  and 
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wuftbe  ttcrm'i  and  diflringas  was  taken  out  in  the  vacation,  but  tefted 

vfE&uiu.  a"d  cntcrtd  as  of  d*  tcim-  Et  P<r  Cur-  This  »  «ot  fuf- 
i  Mod.  i'.  ficicnt  notice ;  for  though  in  law,  this  was  a  proceeding 
6  Mod.  18,146.  within  the  term,  yet  in  faft  it  was  a  proceeding  in  vaca- 
o^eALannid  t^on*  ^  therefore  there  was  not  a  terra's  notice  of  trial, 
verf.  Dyer,  i  Keb.  Hi.  i  Sid.  34,  151.  %  Lilly  151,  356.  %  BL  Rep,  784.  Dm*  71; 
5U.  531,  xi64» 

2.    Smith  verfus  Goff. 

[Paf.  4  Ann,  B.R.    2  Ld.  Raym.  11 26,  S.  C.]  * 

Notice Botne-  pLAINTIFF  declares,  That  whereas  if.  owed  him 
k*7wh«&e  3o/'  b7  k01"1'  the  dcfcndant  proroifed,  tljat,  if  the 
thing*  can't*  in-  plaintiff  delivered  up  the  faid  bond,  he  would  pay  him  the 
tended  to  be  faid  30  /.,  and  fays,  he  delivered  up  the  faid  bond  to  H.9 
iT^6Mod.  Unde  *c  dcfcndant  k"1  notice,  and  had  not  paid  it.  On 
xis,  *co,  159,  »*a  ajfumfffit  pleaded,  verdift  was  for  the  plaintiff.  Upon 
*88.  4  Moo.  motion  in  arreft  it  was  held,  ift,  That  delivery  jpuft  be  in- 
cMod^to.  *  tcndcd  t0  ^c  obligor,  for  that  is  properly  a  delivering  up  \ 
Ftnil.,i43,"&c  and  delivering  up  mult  be  conftrued  the  moil  effeftual  do* 
5  Com.  Dig.  Hvering;  which  is  fuch  as  that  the  bond  may  be  cancelled, 
c? Iuv*!\6%.  2d*v>  *^cre  needs  no  notice,  becaufe  the  defendant  knew 
c!  75I  pa.  367I  whom  to  refort  to  }  and  the  difference  is,  where  a  perfon 
jdeeiu  is  named,  and  where  not* 


Us?]  $uifance*. 

Vide  9  Co.  57, 
Jcc  5  Mod.  342, 

Raym.  74.  ^ _^^^^-__ 

6  Mod.  145.  ^^^^«— ■— — 

V»ogh.  333, 

340,  358 


iMod.  5s,  7$,  i.    Rex  &  Regina  verfus  Wilcox. 

//tycItSt?  [HUI..W.&M.B.R.] 

Fine  ptrdoned     np  H  E  owner  of  the  glafs-houfe  at  Lambeth  was  indified 
dln^ut  tbate-  *or  maintaining  that  houfe,  being  a  nufance,  and  was 

-  men\  not  excaf-  convi&ed  and  fined  \  and  now  it  was  moved,  that  by  the 
ed.  YideVaogh.  a£j  0f  general  pardon  the  defendant  was  excufed  and  dit- 
ch.^* f«!  »!  charged,  both  as  to  the  fine  and  the  abatement  of  the  nu- 
»  Hawk.  c.  37.  fance :  But  the  Court  upon  confederation  held,  that  he 
fT  3,#  c l0Wd"  ^0ldd  ^  ^ifcharged  only  as  to  the  fine  and  not  as  to  the 
47'n  °"  3°'  abatement,  for  that  is  not  a  punifiiment  of  the  party,  but 
a  removal  of  that  which  is  a  grievance  to  other  people,  and 
any  perfon  may  abate  a  common  nuifance. 


2.     Ealmer  ttarfra  Ponltn.ey.  l^.m2S^ 


pyfich.  $  Will.  £.   C.B.     i  L1d.Ra3rm.s76.  S,C.  mamed 
Shalmer  *>.  Pultney.] 

42i  UOD  fertmttat  projlernere  quadam  *d{fieia  ad  now-  Qwri  permit* 
*N^**n\,  feV.  And  the  Court  .held,  that  a  quod  ptmiittat  "^  «**«•* 
wiflKe  *  stdsfido:  but  vide  My  68.  3  Cra.  52Q,  4.0a.    Jt  c».  j"! 5«. 
lies  not  it  mde%  F.  N.  2?.  1 10^  it  Jies  de fabric*,  F.  N.JL  Cn>.  Car.  183. 
184.,  which  die  Court  held  as  uncertain  as  *d\ficium.  Alfo  *  Suh^im!** 
there  inay  be  a  building  without  a  names  and  the  Court  JwjVi?' 
held,  that  whether  the  nufance  was  by  the  tenant  or  a  sRoi.  244,145^ 
ftranger,  the  plaintiff  may  .maintain  a  gued  -permittat,  for  s6* 
it  is  the  fame  prejudice  to  the  plaintiff,    F.N.B.  184* 
Et  nates  In  a  quod pcrmittat  the  jury  hare  a  view 3  bur/ 
that  did  not  we^gh  with  the  Court,  for  they  (aid  that  could 
be  no  diredioa  to  the  feeriff,  though  it  might  to  the 

3.     Lodie  verjus  Arnold. 

[Mick.  9  Will.  3.  S.  H] 

TRESPASS  for  breaking  his  clofe,  and  throwing  Ihjatffiatka 
bricks  and  other  materials  there  lying  erga  confeBw-  ^*T*"** 
mem  domus  de  novo  ereS.  into  the  fea ;  the  defendant  {hew-  ™^u*b* 
ed  it  was  a  nufance,  being  a  houfe  built  acrofs  the  way,  &e»o  chat  be 
and  that  he  pulled  down  the  waUs,  fsfe.  and  they  rolled  jj^^  «* 
into  the  fea*    The  plaintiff  demurred,  and  judgment  was  could  be. 
given  for  the  defendant:  And,  *  ift,  The  Court  feemed  *  }**.**** 
to  agree,  that  the  trefpafs,  which  is  juflified,  is  not  the  i^^  °' 75* 
trefpafs  complained  of,  for  that  was  throwing  materials    *  f  jta  1 
there  lying}  this,  which  is  confefled,  is  pulling  down  a       l  TJiJ  J 
wall*     2dTy,  That  when  H.  has  a  right  to  abate  a  public 
nufance,  he  is  not  bound  to  do  it  orderly,  and  with  as  little 
hurt,  in  abating  it,  as  can  he ;  and  therefore  was  not  an- 
fwerable  in  this  cafe  for  the  rolling  into  the  fea.    In  the  Cr6-  &?•  J*4« 
cafe  of  James  againft  Hanoard%  the  defendant  might  have  p^u]^1Ca' 
opened  the  gate  without  cutting  it  down  ;  yet  the  cutting  Cafe.  Mo.  705, 
was  lawful ;  and  the  Court  denied  Jfi/A  cafe,  3  Cro.  384.,  3  T*  R*  *9»- 
that  matter  of  aggravation  need  to  be  anfwered.    But,  JsStliL 
jdly,  the  Court  held,  that  the  declaration  was  repugnant  40s. 
and  infenfible  •,  there  could  not  be  materials  towards  the 
building  of  a  houfe  ere&.%  which  b  already  built. 
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VcMSL  4-     RofeweU  vcrfus  Prior. 


P»g. 


[Mich.  10  Will.  3.  B.  R.    1  Ld.  Raym.  39.  S.  C.J 


J?  MJe  ^  <*°P-  |N<i«  aBion  upon  the  cafe  for  erc&ing  a  died  upon  the  de- 
left w^dut  Pendant's  ground,  fo  near  the  plaintiff's  houfe  that  it 
the  lights  were  ftoppcd  up  his  lights ;  the  plaintiff  declared,  that  he  wa$ 
TuSt  ?*  P°ffc^cd  °*  a  ^ou^c  w*"ch  had  windows,  ^*r  f war  lumen  in- 
314.  i*Mod^5../^**/l'r  ^  inferri  amfuevit.  After  verdi£  for  the  plain- 
1  Ut.  i»a,  sk.  tiff,  it  was  moved  in  arreft  of  judgment,  that  the  houfe 

f  infra*Co  LT  wa8  not  **'d  to  ^  an  anctent  meJfm&e>  a°d  the  defendant 
c2J."  E?.  4?*?  '  appeared  not  to  be  a  wrong-doer ;  for  one  may  ere&  a  (hed 
Confnevit  after   on  his  own  ground  againft  another's  windows,  if  they  are 

lafoJimStt  n0t  anci5ntJi.ghts-  3  c"-  «.»••  And  all  the  precedents 
u&gc  time  out  °f  flopping  lights  have  it,  either  antiquum  meffiiagium  or 
mind.  6 Mod.  antlqua  lumina.  iCro.  325.  Pop.  170.  2  Cro.  373.  y>/v. 
SnU^V^  ai5-  Mp"  Cur-  Thc  w^rd  confuevit  imports ufage  time 
S.  C  1  Vent,  out  of  mind,  and  we  mult  intend,  after  vcrdi&,  that  ufage 
274»»37»  Show,  time  out  of  mind  was  proved ;  and  fo  indeed  it  was  in  this 
^.6t,Keb.*i«t  ca*c»  *or  <*herwife  *c  JU17  covld  not  have  found  for  the 
Pop.  170.  Hutt.'  plaintiff.  The  Court  feemed  to  think  this  declaration 
136.  Hob.  131.  would  not  have  been  good  upon  demurrer. 

Carth.  454*  *> 

Cafc*  B.  K.  ^15,  635,  Holt  500.  Lilly  Eot.  31,  8*,  83,  516.    x  Sid.  167.    1  Vent.  %y. 

iv«t.'";,  5*    Dominus  Rex  vcrfus  RofeweU, 

**\  [Hill.  10  WiU.  3.  B.  R.] 

which^hmyfe  T  F  Hu  buildS  3  ^^  f°  11Carminc  that  'lt  ftoP»  ™7  Kg'^ 
lights,  Imay  or  (hoots  the  wateT  upon  my  houfe,  or  is  in  any  other 

pull  it  down,      way  a  nufance  to  me,  I  may  enter  upon  the  owner's  foil 

£  &!£!' 314'  and  PuU  lt  down ;  artd  f?r  this  rcafon  onl7  a  Gnall  fin*  was 
1  Vent.  »37,  fct  upon  the  defendant  in  an  indi&ment  for  a  riot  in  pull- 
as**?*  »Ut.  ing  down  fome  part  of  a  houfe,  it  being  a  nufance  to  his 

JstirfTsBl.  1!Sht8»  and  thc  nSht  found  for  him  'm  an  »&">**  for  ft°P- 
Com.  5. "         ping  his  lights. 

[46°]j#rt*#-/to6'  .  Rofewell  vcrfus  Prior. 

S.  C.  ante  4  59. 
tn  ,»  .1  mi6Moi  "*-  EHai-  »3  Will.  3.  B.  R.   i  Ld.  Raym.  713.  S.  C.  Pleadings 

h*™'?**"  TN  an  a^»«po»  tl*  cafe,  for  that  the  plaintiff  bring 

f  life* in  fl&V  ,  v«„t.'48.  J     feifed  of  «»  ancient  houfe  and  lights,  the  defendant 

^a^         iMo*.»7.   a  had  ere&ed,  &c.t  whereby  they  were  flopped.     There 

3f,tE  was  a  former  recovery  for  this  ereftion,  and  this  aftion 

y  «nd makes u  *  w»  ">r  "«  continuance*  and  the  cafe  was,  tenant  for 

^/&+&*>i./t&4~  '                                          years 
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years  crefted  a  nufance,  a^ul  afterwards  made  an  under-  onder.ieafctoB., 
feafc  to  7.  S.     The  queftion  was,  Whether,  after  a  reco-  FUintiff  "'7 
veTy  agarrat  the  nrft  tenant  for  years  for  the  erection,  an  againft  cither. 
adion  would* lie  againft  him  for  the  continuance  after  he  Scc$  M«4.  jifi, 
hadmadcanunder-leafe?  Et per Cur.  It  lies ;  for  he  tranf-  S'ibf^R^ 
fened  it  with  the  original  wrong*  and  his  demife  affirms  2*4,  1.45.  Cm. 
the  continuance  of  it :  He  hath  alfo  rent  as  a  confide ra-  fc*r«  **5t 
tion  for  the  continuance,  and  therefore. ought  to  anfwer  1^^*1*1 
the  damage  it  occafions.      Vide  Jones  272.     Receipt  of  9C0.  55. «. 
rent  is  upholding.  %  Cro.  372,  555.      The  a&ion  lies  ^4^1. 
againft.  either  at  the  plaintiff's  election.  3 

7.    Doraina  Regina  verfus  Wigg. 

{Pafch.  4  Ami.  B.  R.    2  Ld.  Raym.  1163.  S.  C] 

INDICTMENT  for  keeping  hogs  in  fome  of  the  Keeping  fwineia 
*    back   ftreets  of  London,  contra  formam  Jlatuti.     Mr.  »cicy,»ni»fance 
Whitacre  moved  to  ouafli  it,  becaufe  the  fwine  are  for-  ^"juIl  a£ 
feited  by  the  ftatute  2  W.  6f  M.y  fejf.  2.  cap.  2.  feci.  20.  140,  m.  Crol 
Ergo  no  indictment  lies,  at  leaft  not  contra  formam  Jlatuti  :  Car'  j>7°*  9Cfc 
He  compared  it  to  the  cafe  of  the  Queen  againft  Watfon.  H' f  '  ?TSi!^ 
which  was  an  indictment  for  keeping  an  alehoufe,  and  Palmer  536. 
held  not  to  lie,  becaufe  there  is  another  remedy.     Curia  :  H"lc-  *& 
Where  a  new  penalty  is  applied  for  a  matter,  which  at  ]  rm?ii\. 
common  law  was  an  indictable  offence,  as  in  this  cafe  for  Codb.  j8j.  &■„ 
keeping  fwine  in  the  city,  which  is  a  nufance,  either  re-  £^,on  luLi? 
medy  may  be  purHiedj  but  where  the  ftatute  makes  the  the  fo'te  nukes 
offence,  that  remedy  mult   be  taken  which  the   ftatute  the  offence,  no 
gives  {a) :  And  as  to  its  being  contra  formam  Jlatuti,  that  Jj!*^?^-" 
is  furplufage ;  but  if  that  was  a  fault,  they  faid  they  would  wnatVc  ftatu^ 
not  quafh  it,  being  for  a  nufance,  but  he  mould  demur ;  g>*«*  j  otherwiie 
accordingly  it  was  demurred  to,  and  came  on  in  the  paper,  jfajbk'tefare, 
and  judgment  given  for  the  king  (£).     Afterwards  Mr.  Ante  45. 
Whitacre  moved  to  fet  afide  the  judgment,  alleging  fur- 
prife  and  want  of  notice.      Sed  non  pravaluit ;  But  no 
counfel  appeared  for  the  defendant  when  judgment  was 
given. 

(a)    Vide  note  to  Stephens  v.  Wat^        ###  For  an  enumeration  of  ctfef 

Jbm,  Ante  45.  '  which  are  or  are  not  nuifances,  vide 

(h)  Vidcac<.  ante 2iz.  Cowp.  6^8.  note  to  6th  edit,  of  1  Hawk,  c  75* " 

Pouf.  441.    2  Hawk,  c.  25.  fee.  115.  fee.  j  1.  pa.  363. 


See  ft  Mod:  173. 
3  Mod.  108.    \ 
a  Show.  68, 
475.   5  Mod. 
401.    1  Chin. 
Cd.  xi.  xOmb. 
JUp.*ji.  PoA. 

549* 
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I*    Salloway  t*r/fa  Whorewood* 

[Mich.  8  Will.  3.  B.R.] 


y»%  «m  J  jPON  a  rule  to  fliew  caufe,  the  plaintiff  offered  fe* 
££3g^  ^  vend  new  affidavits,  and  this  diveify  was  taken,  m* 
nay  be  tod  to  Where  they  contain  new  matter,  and  where  thev  tfcnd  only 
topport  the  role,  to  confirm  what  was  alleged  and  fworn  when  tie  rote  was 

made ;  in  the  latter  cafe  they  may  be  read,  and  not  in  the 

former.. 

2.    Dominus  Rex  vcrfus  Jones. 

[Hill.  8  Will.  3.  B.R.] 


c«»  J  F  affidavits  taken  before  commiffioners  in  the  country, 
£•  *  according  to  29  Car.  2.  c.  5.,  be  eipreflcd  to  be  in  a 


Aft  Jevte  taken 
be/ore  commit- , 
fioncrs*  accord*  — ■  --  —  -  - 

fog  to  *9  Car.s.  caufe  depending  between  A.  and  B.}  and  there  is  no  fuch 
«.  5.  rnuft  beia  caufe  in  court,  thet  cannot  be  read,  becaufe  the  commif- 
$  ww.xiTsx!  fi°riCTS  h*Yt  no  authority  to  take  them,  and  there  can  be  nq 
3  Lev. 426.  .  perjury;  otherwife  if  tnere  be  a  caufe  in  court,  and  this 
ffctt  501.         concerns  fome  collateral  matter. 

3*    Davis  and  Carter'*  Cafe. 
Wfam  an  affi-     T\AFIS  and  Carter  ftood  in  the  pillory,  and  the  Court 

XwmTbT  WOuld  "*  •"^  thcit  *ffida™8  to  **  *cad5  /fiA 

md.  Videpoft.  7  W-  3*  A  U»  But  JftV£.  4  Ann.  B.  R.  a  motion  was 
51 ''J'*  6*9-  madc  to  ^ct  aCdc  a  judgment  'or  irregularity  on  the  de- 
1  SaUu  Ili.  fcndant*s  affidavit  $  and  Mr.  Wbbacn  objeOed  to  the  read- 
ing it,  becaufe  he  was  convift  of  perjury.  Et  per  Holt> 
C.  J.  Muft  he  therefore  fuller  all  mjuries,  and  have  no 
vide  Str.  1748.  way  to  help  himfelf?  Powell,].  You  ought  to  have  the 
jfiawk.  ch.46.  record  of  convidion  in  your  hand  when  you  make  this  ob- 
**  **  jeftion.    But  per  Holt,  C.  J.  If  be  had,  it  would  be  no- 

thing  to  thepurpofe. 


(    4&>    X 


Dbltgatton, 


i.     Henderfbn  verfus  Foften 

[Hill.  3W,4M.  B,R* 


teCre.  Jae. 

190,10^,  ioJ^ 

*9°»  J3*>5»t 
003,60/.  2  Z*r* 
35,466,210. 


IN  J*  the  plaintiff  declared  on  a  bond,  in  trigint.  &  S« trigfou it* 
-    foe  Oris  foivend.)  &c.%  arid  upon  oyer  the  words  of  the  cJ^rtJ" 
bpnd  were  fix  trigint.  libris,  and  it  was  held  well,  and  no  s.  c.  477. 
variance;  for  it  wall  be  taken  as  one  word,  as  tres  vigittt.  *  Show.  c*ft 
dies  Junii  was  taken  for  the  33d  of  June.    Teh.  193.  J^T^f^. 
3  SatiL  74-  'Ctrtfc.  204.  S.  C.  Skin,  310.  Com.  Oblig.'  B.  3* 


2.    Cromwell. v^/  Grunfden.  |.c!dVi^'ib. 

les  Pleadings. 

[Paftk.  10  Will.  3.  B.  R.     1  Ld.  Riym.  335.  S.  C]        3  Saik.  73,  741 

Holt  502.  Cafos 

TO  <«*  upon,  ail  obligation,,  the  plaintiff  declared,  quod  ^J^3^ 
\  cumjtdertw  Erlin,  prime  die  Julii  1674,  petfiriptum  |Jt  ^.  cn^ 
yin/m  Mjgatotium  conctjjitfe teneri  bfjirmiter  obligari  in  qua-  Car.  1 16.   Mo. 
dragint.  librv,  \$c.     Et  profert%  feV.  cujus  dot.  efl  eifdem  die  "£L*tJttlft; 
&  anno.     Upon  wi»  eftfaftum  pleaded,  the.  jury  found  the  ^JJ'.  a  jon^|' 
defendant  made  a  deed  in  bac  verba,  and  that  was,  in  pre-  1  Browni.  no. 
mid.  vigin.  in  quadrajtsjibris,  dated  the.  ift  of  July,  anno  ^  foWbttt* 
rvgfff  Gir.  2.  millimo  fexcent.feptu'a.  qto.9  and  figned  Robert  Eriwin,  variance 
Eriwin,  conditioned  to  pay  20  /..  and  if  this  be  the  fame  not  material* 
dtied.  &c.    EiperCur.,  #    S^SJ*. 

ift,  The  variapce  ^between  the  name  figned,  which  is  rejeOed.   vide 
Erlwin,  and. the  name  in  the  obligation,,  which  is  Erlin9  p««.  pag.  pi. 3. 
is  not  material,  becaufe  fubferibing.  is  no  effential  part  of  c^biiSg." 
the  deed 5  fealirig  is  fufficiertf :  The  bond  is  a  deed  with-  b.  3.' 
out  it,  and  fo  it  is  of  the  year  of  the  king.     Vide  Teh.  193. 

■adly,  The  Court  held,  the  words  in  premid.  vigin,,  and 
alfo  the  anno  regni  Car.  2.  millimo fexcent.feptua.  qto.%  to  be 
▼oid  for  infenfibilxty •,  and  being  infenfible  (hall  be  rejected, 
the  reft  being  fenfe  without  them. 

3dly,  They  held  that  the  word  quadram  had  been  void  Summtheob!^ 
and  infenfible,  if  it  had  flood  by  itfelf,  as  in  cafe  there  had  ^S3S^ 
been  no  condition,  or  if  the  condition  had  been  collateral ;  words,  explained 
but  fince  it  has  relation  to  the  condition,  they  would  take  by  the  condition. 
it  to  be  explained  by  the  condition,  and  to  fignify  40/.,  ySjVA^ 
there  being  fomewhat  like  quatuor  or  quadraginf.  in  it,  h.  417.  Wn 
a  and 


462  £>Mfgatiott 

105.  Sty!.  h»»  and  there  are  cafes  as  ftrong  and  of  as  odd  words,  ltd* 
ii7."  I.*  R°'  x  '9*  Sfyamquegenta  for  500/.  Teh.  95.  Cro.  Car.  147. 
Cro!car.4i6l  Cro.  Jac.  208.  i  ErownU  62.  2  Ro.  Ah.  146,  147. 
10C0.13?.  H0h.  it;,  doubted.  In  moll  cafes  where  the  gent,  or  gint* 
I"  4,6-7  1  or  the  /ex  or  fept.  arc  right,  the  obligation  has  been 
L  *   J  J        held  well.      Fwfc  a  jfiwiw  48.     1  Cn?.  416,  418.     2  Cro* 

33»- 
impoffibicdarcU      4thly,  An  impoffible  date  is  no  date;  and  where  there 

JSaSmuft116  »  no  date,  the  plaintiff  nevertheless  muft  declare  of  it  as 
declare  of  4  time  made  at  a  certain  time,  and  it  is  better  to  reft  there 
of  making.  without  cujus  dot.  eft  eifdem,  &c.  or  gerens  dat.  eifdom  ;  for 
5Mod.iV,&c  that  tic*  lt  UP  t0  tne  DOn^  mentioned  in  the  declaration  ; 
Ycir.  193/       and  if  that  be  taken  to  be  the  exprefs  date,  then  there  19 

i£°"-?o6*  f  °L  a  variance *  and  thc  Court  hcld*  Tnat  l{  the  Plaintiff's  de- 
1.  05, 7&c.  27"  ciaration  had  been  gerens  dat.  it  had  certainly  been  naught, 
Fardi.  38.  Ge.  becaufe  that  could  refer  to  nothing  but  the  «xprefs  date  5 
kTinderft^of  ^ut  keing  CUJUS  dat%  *c  C°urt  would  intend  it  of  the  real 
tbe^xpTeftdatei  date,  which  is  the  delivery,  and  not  of  the  cxprefs  date ; 
cujus  dat.  may  becaufe  that  being  infenfible,  and  as  no  date,  it  could 
f  Bro^Mo.'  not  ProPerly  bs  applied  to  that-  Vide  2  Telv.  193. 
Styl.4r4.    2  Rep.  5.    Cro.  Eliz.  603.    Nojai. 

And  the  Chief  Juftice  denied  the  Cafe,  2  Cro.  136.;  and 
held,  that  if  H.  declares  on  a  bond,  as  bearing  date  the 
6th  of  May%  he  cannot  upon  non  ejl  faBum  give  in  evi- 
pence  a  bond  bearing  date  at  another  day ;  but  he  may 
give  in  evidence  a  bond  that  bears  date  the  6th  of  May, 
though  it  was  delivered  at  another  day.    Adjudged. 

3.     Wells  verfus  Tregufan. 

[Mich.  7  Ann.  B.  R.] 


>.?f  a     pvEBT  on  a  bond  for  100/.  defendant  demands  oyer  of 
»img  a  U  t^c  con4;t;on    which  was,  whereas  the  defendant  is 

to  Dav.  *  _  * .  


Condition  1 
bond  (reciting 

ii  repugnant.  '  truly  indebted  to  the  plaintiff  in  50/.  Now  the  condi- 
s«tf  2  Show.  15,  tion  is  fuch,  that  if  the  defendant  do  not  pay  the  faid  50/. 
7V  s<*  Ra^m.  on  or  uPoni  &c*  then  the  obligation  to  be  void,  &c*  and 
61!  »  Saun/79,  pleads,  that  he  did  not  pay  the  faid  50/.  The  plaintiff 
So.  a  Mod.  demurred  and  had  judgment ;  for  when  gthe  condition  re- 
O^i^hS.  A  c*tes  *eht$  and  after  lays  an  obligation  not  to  pay  it,  it  is 
S.C.  in  that  repugnant.    Fide  1  Sid.  109.    I  L*v.  77.    39  H.  6- 

io.  a. 
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iDccupant  an*  dDccupancp,     JFSrs 

6  Mod.  66. 
Carth.  65,  66. 


Oldham  tttfy&rx  Pickering. 
tMich.  .8  Will  3.  B.  R.    1  Ld.  Raym.  96.   S.  C] 

IN  attachment  fur  prohibition  the  cafe  was  briefly  thus:  E.ftatepuJJa*!?L 
•*  Thomas  Oldman  being  feifed  of  a  mefluage  in  the  county  for  tfc»°paymenc 
of  Chefter,  to  him  and  his  afligns  for  three  lives,  died  in-  of  debt*,  not  of 
teftate  without  children,  leaving  only  Anne  Pickering  his  '^^Jjjjjj 
fitter:  Adminiftration  was  commited  to  Margaret  O/rf- f™ffly.  n^ 
ham  the  plaintiff,  whom  the  defendant  now  fues  in  the  diftributabie. 
fpiritual  court  of  Chefter  for  diftribution,  and  to  exhibit  J]f  £j5*r5J 
an  inventory,  which  {he  exhibited  and  omitted  thereout  s/c.    Comb. 
the  eftate  pur  outer  vie :  whereupon  the  Angle  queftion  388,475-  s-c* 
was  this.  Whether  an  eftate  pur  auter  vie  be  not  diftribut-  f^?  ^3fcafe, 
able  in  like  manner,  as  inteftates  goods  and  chattels  are,  b.  r.  203. 
according  to  22  IS  23  Car.  2.  by  force  of  29  Car.  2.  c.  3.  3  D.  379*  *>3°- 
which  enafts  for  the  amendment  of  the  law,  that  an  ef-  4°9" p* s* 
tate  pur  outer  vie  (hall  be  devifable,  and  if  no  fuch  de- 
vife  thereof  be  made,  the  fame  (hall  be  chargeable  in  the 
hands  of  the  heir,  if  it  {hall  come  to  him  by  reafon  of  a 
fpecial  occupancy,  as  aflets  by  difcent  *,  as  in  cafe  of  lands 
in  fee-fimple ;  and  in  cafe  there  be  no  fpecial  occupant 
thereof,  it  {hall  go  to  the  executors  or  adminiftrators  of 
the  party  that  had  the  eftate  thereof  by  virtue  of  the  grant, 
and  {hall  be  aflets  in  their  hands. 

And  after  a  long  argument  by  Che/hire  for  the  plaintiff, 
and  by  Ward  for  the  defendant,  the  whole  Court,  vit. 
Holty  Rokebjy  Turtorty  and  Eyre%  unanimoufly  gave  judg- 
ment, That  the  prohibition  mould  (land,  and  that  an 
eftate  pur  auter  vie  belonging  to  an  inteflate,  was  not  diftri- 
butabie ;  for,  notwith (landing  this  alteration  by  the  ftatute, 
it  remains  a  freehold  ftill ;  and  the  amendment  of  the 
law  in  this  particular,  was  only  defigned  for  the  relief  of 
creditors ;  that,  if  it  came  to  the  heir  by  reafon  of  a  fpecial 
occupancy,  it  (hould  be  in  his  hands  aflets  by  defcent, 
that  is,  liable  to  the  payment  of  thofe  debts  where  the 
heir  is  chargeable,  and  of  thofe  only %  but  if  there  was  no 
fpecial  occupant,  then  it  {hould  go  to  the  executors  or  ad- 
miniftrators, u  e.  they  {hould  be  in  the  room  of  the  occu- 
pant, and  it  {hall  be  aflets  in  their  hands,  /.  e.  they  {hall  be 
bound  to  pay  the  debts  of  the  deceafed  to  the  value  there- 
of; fo  that  it  is  not  fo  much  as  aflets  to  pay  legacies,  «-  1"  a£^  1 
cept  fuch  as  are  devifed  particularly  thereout,  the  ftatute       ^       J 

making 
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making  it  afcts  only  for  this  particular  intent,  to  pay  cite* 
ditors;  and  na  debts- appearing  ia  this  cafe,  the  aiknini- 
ftrator  is  aa  it  were -the  occupant,  and y  lhaU  not  bcr  com- 
pelled to  make  yiy  diftribution  thereof,  as  he  ihall  of 
goods  and  chattels^  jKCordifl^tQuZZ-tt  23  Car.  2.  (a) 

{a)  Vidt  Dake  of  Devon  v.  Atkins*    diftribatable  in   Chancery ;    and  it  is 
z  P.  Wms.  382.  Witter  v.  IVitt*rK  3  £.    emitted  by  -ftau  14,^?.  2.  cb.  20.  that 
fc      Wm$  101.     In  the  latter  cafe-it  was    the  fame  ihall  be  diftributcd  as  per- 
**      held,  that  an  eftate  fur  outer  mie  wa» '  fcmal  eftattV 


See  1  Left  3,76. 
s  Lev*  71,  190, 
•45.3  Lor.  •oo* 

MS,***- 
1  Lotvr^Sr, 


€Wetr  antr  ^Dffitens:. 


******* 


Qltirft  M4-  u    Jones  verfm  Ptigb. 

[Mich.  3  W.  &-Mw  B.  R.]  • 

Jmdidai  office      r>  AS£.  for .  dift urbing  the  plaintiff  in  his  office  «f  vtear 
^M^talf     ^g^"*1-      A'  fpf»cial  vcrdia  was  found;  w*.   that 
one  diet,  it  ihall  the  biffiop.  of  Landaff  granted  the  office  of  ivicar  genera!  ' 
"S^fiST'    fe  t0  thc  P1^^  and  \7-  S*  habmdremjunaim  &di*ifim, 
tartar  Vide  '**rcend.  t*rfe  velfuffick*.  depvtaf.     It  was  objeaed,  that 
a  Mod.  95,96,  a  judicial  office  couloVnot  be  granted,  to  two?  for  if  they  • 
s  ^c"1"  *Mod    d*^cr*  nothing  can  be  done:  Anfwftr,  /That  may  belaid 
16, 1*7,  t),  17.    °f  f°ur  ju^gcs,  as  in  2?.  it.  and  in  minifterial  offices,  as  > 
1  show.  1S8.     two  (heriffs :  The  Court  held  the  grant  good1;  .and  faid,  If 
ii**  Co**  '?!  an  °®ce  '3C'grantcd  to  tw°t  and  one  dies,  the  office  does  ? 
Carth.i°i3,35o".  not  furvira,  but  determines*  as  if  twoiherifli,  arid  ontT 
Comb.  334.       dies,  the*  other  cannot  a&?  otherwife  if  granted  to  two  * 
^Offi£"  ™d  the  furW  of  them, 

B.  4.  3ded.  pa.  131* 

^sVc?'  a-     Dominus  Rex  wi^/  Kertfp. " 

[Trin.  7  Will.  3.  B.  R.     1  L«.  Raym.  49.   S:  C] 


A   Seirt  facias *was  brought    to  repeat  letters  patent, 
*^  whereby  King  Charles  the  Second  granted  to  the  de- 


King  grants  an 
office  to  A. 

durante  bene.  .  w  w        . 

piacitof  aad  af-   fendant  Kemp  the  office  of  fearcher  in  the.port  of  Ply- 

th7i^Bio!k  mw**#  The  cafe  ***'  KinS  CharUs  IL  had  gr*ntcd  **• 
to  commence "  ofRet  to  A.  durante  bentplarito;  and  afterwards  by  other 
aft*  the  dead*  letters  patent,  reciting  the  firft,  granted  it  to  B. 'for  life, 
utereribr.  to  commence  after  the  death,  fuoender,  or  forfeiture  of' 

A* 


ftffice*  ant)  &£cet&  *6$ 

A  Afterwards  B.  furtendeied  to  the  king,  who,  in  con-  £&««  *  a.  d» 
fideration  of  Ac  furrender,  granted  the  office  to  the  de-  ^^dViSi. 
Fendant  Jfoqp,  to  commence  after  the  *  death,  forfeiture,  p.  12.  comb. ' 
furrender,  or  other  determination  of  the  eftate  of  A.  334-  skin.  44*, 

500.  Cartb.  3  50* 
Ca&tB.  R.  77.  Holt  41 9.  aRoL  Abr.  154.  Com.  Officer,  B. 

It  was  obje&ed,  that  the  grant  and  patent  to  B.  was    *  [  466  1 
void,  becaufe  A'%  eftate,  being  at  will,  could  not  be  fur-  cro.  Car.  279. 
tendered  nor  forfeited*    Alfo,  an  tfftate  of  freehold  cannot  6  R«P-  35* 
depend  upon  an  eftate  at  will.  c*rth- **°- ". 

Etpcr  Cur.  An  eftate  at  will  in  lands  canrtot  be  fur-  Office  atwiUIt 
rendered,  becaufe  it  is  determinable  by  the  will  of  either  ^2i*rf 
patty ;  but  fuch  an  office  at  will  is  not  properly  at  the  will  ptr£,  t„a  m*r 
of  both  parties,  but  at  the  will  of  the  king  only ;  the  party  **  fanendeitd. 
cannot  determine  his  will,  but  by  furrender ;  for  if  it  be  J*£  J|° *gu 
an  office  of  trait,  a  mere  forbearance  to  execute  will  be  an  259.  *.  * 
offence,  and  finable ;  and  furrender  is  the  conftant  prac- 
tice in  fuch  cafes.    So  did  the  Chief  Juftices  Hale  and 
Scroggs. 

adly,  It  maybe  faid  forfeitable  in  fome  meafure,  and  Ri^tttntdttt 
the  king's  tenants  at  will  may  be  faid  to  forfeit;  for  in  JJjJSjJg*^* 
Cafe  of  forfeiture,  the  king  will  be  informed  by  inquifi-  beaaioquStiou 
tion  before  he  determine  his  will,  and  then  upon  the  re-  aBiowni.  **i. 
turn  of  the  inquifition  the  office  is  forfeited ;  but  if  it  were 
an  eftate  for  life,  there  mail  be  zfcire facias  to  repeal  the 
letters  patent. 

3<Uy,  If  the  king  had  turned  out  A.9  the  grant  to  B.  Djeric^.  b. 
may  take  efieQ,  though  not  immediately,  yet  after  the  l  f^L*' 
death  of  A.  the  king  (hall  appoint  another  in  the  time.  °"  5* 

4thly,  That  a  freehold  of  lands  cannot  be  granted  to  A  freehold  to 
commence  in  future,  or  depend  upon  an  eftate  at  will  1  «,mmcnc« « 

•_    ^  tnJ  ^  j  1  1.  futuro  may  be 

bat  a  new  office,  or  a  rent  denovo,  may  be  created  to  com-  in  a  rent  de  novo* 
mence  in  fituro,  &V.,  for  it  is  the  creature  of  him  that  or  in  «a  office. 
makes  it ;  and  it  is  no  otherwife  in  being  than  it  is  in  ^mJ^I77^ 
grant.  And  the  king  doth  not  grant  a  reverfion,  but  in  re-  *    °i% 

▼erfion ;  and  that  not  in  refpeci  of  a  particular  eftate,  but 
becaufe  he  is  pleafed  to  grant  in  future. 

3.     Gulliford  vetfut  De  Cardonelt* 

[Hill.  8  Will.  3.  fi.  R.  S.  C.  Coin.  1.] 

I N  debt  on  an  obligation  \  on  oyer  the  Condition  Was,  that  Bond  gitea  by 
*  whereas  the  defendant  was  made  deputy  to  the  plaintiff  *F"*r  t0  Prin" 
in  his  office,  if  he  pay  the  plaintiff  half  the  profits,  then,  £5?  MLfcT 
feV.    The  defendant  pleaded  the  ftatute  5  (it  6  Ed.  6.  of  the  office, 
Et  per  Cur.  This  bond  is  not  within  the  ftatute,  becaufe  f0^6^!1 
the  condition  is  not  to  pay  him  fo  much  in  grofs,  but  half  ^  e^f$7^ 
the  profits,  which  mult  be  fued  for  in  the  principal's  name ;  7<  i»  7*7'  Poiu 
VOL.  IL  F  for 
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468.  Cro.  Cat,  for  they  belong  to  him,  though  out  of  them  a  (hare  is  to 
III'.  zVcnJy";  te  allowed  to  the  deputy  for  his  fervicc. 
Comb.35i.SC.    CaieiB.  R.  9.    Holt  506.    Str.  1027. 

[467]  4,     Saunders  vtrfus  Owen. 

VideRaym.  53. 

[Trin.  10W.3.  B.  R.] 

Cuftos  rotulo-  T  N  an  affize  of  novel  difleifin  for  the  office  of  clerk  of  the 
IbTckS  dfib?  Peacc  of  *****  thc  recognitors  found  a  fpeciai  verdift, 
peace  without  viz.  That  the  Earl  oVWinchelfea^htmg  cnjlos  rot  alarum  of 
deed.  See  3  Mod.  that  county,  made  P.  Owen  clerk  of  the  peace,  to  hold  at 
Vide  Noy^l?7'  ^is  pleafurc>  by  writing  under  his  hand  and  feal ;  and,  be- 
j4$.  earth. *  caufe  the  juftices  of  peace  at  feffions  fcrupled  to  admit  him 
416.  S.c.         Upon  this  paper,  the  Lord  Winchelfea  came  into  court* 

and  faid,  /  nominate  P.  Owen  to  be  clerk  of  the  peace  ^  accord" 

trig  to  aft  of  parliament* 
5  Mod.  386.  And  the  Court  held,  that  it  always  belonged  *o  thc  cuf- 

S"  C"c3th*lk,G  ios  rotu^orum  t0  nominate  the  clerk  of  the  peace,  but  the 
Comb.  "31 7*  clerk  of  the. peace  was  removeable  whenever  the  cuftos  was 
Cafe  B.  r.  199.  removed  or  changed 5  and  moreover  was  removeable  at  the 

^I^LRa  mf       Wl^  °f  the  CU^°S  ^  32  H%  8'»  which  makcs  him  t0  con- 

163, 164.  Sho.  tinue  in  quoufque  the  cuftos  fhall  continue  in.    Now,  by  thc 

530-  late  aft,  he  is  to  continue  for  life ;  and  though  the  words 

be,  give  and  grant  to  him,  yet  it  is  only  an  appointment* 

and  confequently  may  be  without  deed :  That  it  cannot  be 

a  grant  from  the  cuJlost  or  enure  as  fuch,  is  plain,  becaufe 

the  cujlos  is  only  at  will ;  and  he  that  has  an  office*  at  will 

cannot  make  a  grant  for  life,  becaufe  there  is  no  original 

eftate  fufficient  to  bear  it ;  therefore  this  mud  enure  as  an 

appointment,  or  the  execution  of  a  power  given  by  the 

whatever  i*  to     ftatute  ;  like  a  power  to  an  executor  to  fell,  or  a  tenant 

takeeffeaoutof  f     life       make  j    f         h    confequence  of  all  which  is, 

an  authority,  or  7,  ^  «.,  11 

by  way  of  ap-  that  this  was  a  good  appointment,  though  without  deed  y 
j>oinment,isgood  for  whatever  is  to  take  effeftout  of  a  power  or  authority, 
without  deed.  or  ^  way  qC  appointment,  is  good  without  deed ;  other- 
wife,  where  it  takes  an  effe&  out  of  an  intereft,  and  is  to 
enure  as  a  grant ;  for  then,  if  it  be  of  a  thing  incorporeal, 
it  muit  be  by  deed.  Held  upon  a  writ  of  error  of  a  judg- 
ment in  the  Common  Pleas. 


5.    Anonymous. 

[Mich.   11  Will.  3.  B.  R.] 

C  ER  JEANT  Darnell  moved  againft  the  clerk  of  thc 
*^  county-court,  for  granting  a  rtplevin  without  taking  a 
bend  or  furety  of  the  plaintiff  to  profecute  \  but  the  Court 

made 
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tnade  no  rule,  becaufe  it  was  a  ftalc  caufe  of  complaint 

near  two  years  ago;  befides,  it  was  only  a  fingle  inflance  j 

but  the  Court  faid,  that  when  it  grew  into  a  pra&icej  as  Vi.4Bur.2c07. 

if  a  fheriff  conftantly  or  frequently  ufed  to  let  perfons  at 

large  without  bail,  then  it  is  an  abufe  of  his  office,  and  the 

Court  will  interpofe.     Per  C«r.,  Holt  abfente,  Bring  your 

a&ion. 

6.     Godolphin  verfus  Tudon  [  4^8  J 

[Mich.  3  Ann.  B.  R.] 

^J I R  William  Godolphin,  being  auditor  of  tVales%  made  a  Bond  by  deputy 
^    deputy  quamdiu  fe  bene  ge/Terit9  who,  by  articles  of  5°  Pa* a  cJrt*Xn 

r   «/t  *  A  °M        J  i_     e  j  •      fum  out  of  the 

agreement  between  them,  was  to  have  the  fees,  and  m  faiary  or  profitjt 
confideration  thereof  to  pay  Sir  William  200  /.  per  annum,  it  good ;  but 
and  fave  him  harmlefs.    In  debt  on  the  bond  for  perform-  JJ^^JjJ^" 
ance,  judgment  was  given  againft  the  plaintiff,     ift,  The  Sherry  ^pro- 
Court  held  this  an  office  within  the  ftatute  5 ■  &r  6  Ed.  6.  fits,  void,  vid* 

e    .<$  *iitc4e6.  pi.  3, 

2dly,  The  Court  held,  that  where  an  office  is  within  |7Bf  7n,  ^17.  * 
the  ftatute,  and  the  faiary  is  certain,  if  the  principal  make  6  Mod.  38, 254. 
a  deputation,  referving  a  lefler  fum  out  of  the  faiary,  it  is  ^ '  £'   *  s 
good:  So  if  the  profits  be  uncertain,  arifing  fibm  fees,  if 
the  piincipal  make  a  deputation,  referving  a  fum  certain 
out  of  the  fees  and  profits  of  the  office,  it  is  good  ;  for  in 
thefe  cafes  the  deputy  is  not  to  pay,  unlefs  the  profits  rife 
to  fo  much ;  and  though  a  deputy  t>y  his  conftitution  is  in  ^*e  H-  *** 
place  of  his  principal,  yet  he  has  no  right  to  the  fees,  they    ep*  3*1# 
Hill  continue  to  be  the  principal's  -,  fo  that  a*s  to  him,  it  is 
only  referving  a  part  of  his  own,  and  giving  away  the  reft 
to  another ;  but  where  the  refervation  or  agreement  is  not 
to  pay  out  of  the  profits,  but  to  pay  generally  a  certain 
fum,  :t  muft  W  paid  at  all  events,  and  fuch  bond  is  void 
by  the  ftatute.  * 

.  N.  This  judgment  was  afterwards  affirmed  in  the  Houfe  of  Lords.    1  Bre* 
P.  C.  101. 

7.    Lee  verfus  Drakes 

[Trin.  4  Ann.  B.R.] 

i 

CAS£  wherein  the  plaintiff  declared,  quod  cum  exiitjf-  Cafe  for  dlfturb- 
fei  clerk  of  fuch  a  parifli,  the  defendant  difturbed  him  X**J££™  Jj 
in  the  exercife  of  his  office,  and  hindered  him  to.fit  in  the  *ffi£  of°paxi<h- 
clerk's  feat,  per  quod  he  loft  the  profits  of  his  office.  It  was  'dcrk»  Vide 
objected,  that  this  was  rather  a  fervice  or  employment  than  *Mod-  «*  «* 
an  office  ;  that  if  it  be  an  office,  it  is  ecclefiaftical,  for  of  *}£  tfAod* 
•'  ••        Fa  com'mofi  i28.M0.7cs>. 
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common  tight  the  parfon  appoints  the  clerk,  and  the  Court 
wiH  not  intend  a  cuftom ;  and  unlefs  a  cleric  comes  in  by 
die  deftion  of  die  parifltioners  according  to  cuftom,  he  has 
not  a  temporal  tight ;  and  the  Court  will  not  grant  a  man* 
damns  (bra  clerk,  without  an  affidavit  that  he  is  appointed 
by  the  pariih.  idly,  It  does  not  appear  that  any  fees  ap- 
pertain unto  thU  office,  and  no  a&ion  lies  at  common  law 
for  dilhirbance  in  the  enjoyment  of  a  feat  in  the  church, 
without  a  temporal  right  $  and  fo  it  is  here.  Adjournal 
iar. 

Fide  ante  435,  Non-attendance  is  good  caufe  of  forfeiture  of 
an  office* 
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fide  Had.  it,  ^  ~ 

iu  3  Lev.  »<>o. 

Vaugh.  Si,  64,  „ 

153.  3  Mo*.  Ml11 

S3S- 

I.    Lay  ton  contra  Manlove. 

[Mich.  2W.&H.    In  Cane] 

f nquWWoa  6o4-  CEVERAL   voluntary  efcapes  being  committed  by 

!ldif0M4POmt*  Manlove  the  warden  of  the  Fket,  an  inquifition  waa 

thing  u  to°"      found,  and  the  king  granted  the  faid  office  to  Layton;  and 

other*,  may  be    now  the  commiffioners  of  the  great  feal  refufed  to  fcal 

fflffliimiT'"  *c  ^mc»  *)ei08  °f  opinion  that  the  inquifition  was  void, 

dum^othcnJife,  and  ought  to  be  quafhed,  becaufe  it  does  not  find  what 

if  defeat  ve  in     eftate  Manlove  had  in  the  office ;  for  there  arc  two  forts  of 

the  points  found.  jnquiGtionSf  the  one  to  inform,  and  that  need  not  be  fo 

certain,  Mo.  308.,  the  other  to  veft  and  entitle  the  king  to 

grant,  and  that  mail  be  certain.     Jones  71,  77.  3  Cro. 

895.     And  here  no  certain  eftate  is  found  to  veft,  and  a 

tnelius  inquirendum  cannot  fupply  this  defe£t ;  for  where  an 

inquifition  is  defective  and  uncertain,  that  cannot  be  fup« 

plied  by  melius  inquirendum ;  but  where  it  finds  fome  points 

and  not  others,  and  that  which  is  found  is  well  found, 

there  may  be  a  melius  inquirendum.     Per  Holt  C.  J.,  Pol* 

Jexfen  C.  J.,  and  Nevil  J.  (a} 

(a)  In  the  cafe  ex  font  Duplcffis,  here,  and  in  the  report  of  this  cafe, 
2  //*.  538.  it  was  ruled,  that  finding  3  Md.  as  to  a  melius  inquirendum^  is- 
a  perfoa  not  an  alien  did  not  conclude  confidered  as  erroneous  by  Ld.  Hard* 
the  crown,  and  that  a  melius  inquires  wicie,  and  Ld.  Ch.  Baron  Parker,  who 
Mum  Jhould  go.    The  rule  laid  down    affiftcd  him.    A  doubt  is  luggefted  as 

io  to 
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to  the  fdelhy  of  the  report,  as  Levi**  'collected  from  the  rough  account  of 

is  fileat  upon  the  fubjelt    The  Lord  the  cafe  in  the  books,  is  a  contention 

Chancellor  alfo  intimates  a  doubt  as  to  that  the  crown  might  avail  itfelf  of  tho 

the  principal  point,  becaufe,  when  no  forfeiture.      A  melius   inquirendum  U 

eftate  is  found,  it  Jhonld  be  prefumed  only  grantable  on  the  partof  the  crown, 

that  the  office  is' held  in  fee.    He  ob-  3  Jt*.  5. 
ferved,  that  all  that  could  be  fcnfibly 

a.    Linch  verfus  Coote. 

[Hill.  8  Will.  3.  B.  R.] 

'TENANT  for  life,  remainder  to  his  firft  fon  in  tail,  A.  tenant  for 
-*    remainder  to  7.  S.  ia  foe  :  Tenant  for  life  is  attainted  llft»  lP"?to*rm 
of  high  treafon,  and  dies  without  iffue.     It  was  objected,  is  attaiattd.     * 
that  the  whole  eftate  being  vetted  in  the  king  by  33  H.  8.,  Kfaf  fciset,  B. 
without  any  office  finding  the  fpecial  matter,  [the  per/on]  in  ■*■*  *"'?•■!*• 


remainder  cannot  enter,  for  the  ftatute  veOs  it  in  the  lung  jf  „  oflbe  ha 
Kkc  a  general  c~ 
found,  it  would 


Kkc  a  general  office  5   and  if  a  general  office  had  been  found  a.  Mm* 
»»*e.  »>cen  fcppofed  a  fee.    Hdt%  C.  J.  «■£  £* 


No  other  eftate  veils  in  the  king,  by  virtue  of  the  a&  of  X^ctn^^j% 

parliament,  than  the  party  attainted  had  ;  tuft  as  if  a  fyc*  (109) 

rial  office  had  been  found :  And  therefore  in  this  cafe,  as 

in  that,  the  remainder-man  may  enter  on  the  king,  his 

eftate  being  determined,  for  the  ftatute  fayes  the  rights  of 

others ;  otherwife,  where  an  office  finds  an  eftate  in  fee 

in  the  party  attainted,  for  then  it  mull  be  avoided  by  tra- 

verfe,  or  amoveas  manum.     Vide  Dyer  335.  b*  Hob.  Shef- 

ftild  and  Ratctiffe,   Moor  109.    3   Cro.  640.    Dy.  354, 

pi.  130. 
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[Fide  Tides  Jpprentices,  Bajlards,  Juftices  of  the 
Peace,  Poor,  Seffions.  See  alfo  Burn's  Juftice% 
under  the  Titles  Pocr>  &c.  &c.;  and  Burrow'* 
Scffions  Cafes.'] 


u    Inter  Inhabitan.  Dambleton  and  Beckford. 
[Pafch.  7  W.  3.  B.  R.] 

ON  a  certiorari  was  returned  an  order  of  feflions  in  Order t»  remo^ 
Glmafterfbire.    A  girl  of  near  thirteen  years  old  had  **-  *g  ■■**■ 
been  at  DumMeton  in  the  faid  county,  and  had  always  lived  th^  m.  <J£rti 
F  3  there 


47<*  JDtter*  of  Suftttea  of  tbe  f&eaee. 

417,   Comb,     there  with  her  grandmother :  Her  father  was  legally  fet-f 

c!f«87V  *Set'  tled  at  Bedford  in  the  fame  county!  She  wanting  relief, 

and  Rem.  158.    was  by  the  order  charged  on  Beckfbrd,  becaufe  her  father 

S.  c.  was  fettled  there.     Et  per  Cur.  rfht  order  malt  be  quafli- 

ed  (a)  ;  for  though  till  eight  (b)  years  children  are  counted 

nurfe-children,  yet  they  mud  afterwards  have  maintenance; 

from  the  parifhes  where  they  themfelves  are  fettled,  and 

for  any  thing  appears  {he  may  have  gained  a  fettlement. 

(a)  R.  ace  Foley  271.'    1  Sejf.  cafe        (b)  The  law  is  now  feven  years, 
45.    Fide  l  T.  R.  164.  Fidepo/l.  528. 


2.  Anonymous. 

[Mich.  7  Will.  3.  B.  R.] 

Ii  orders  to  dlf-  j  F  an  apprentice  be  difcharged  from  his  matter,  the  (la* 
charge ;  apprcn-    1    fute  squires  that  the  difchargc  be  under  the  hands  and 

tice,  the  very       r    1       r  r         •    /i-  r  P    .     • 

difcharge  under  icals  of  four  juiuces  of  peace  \  but,  in  a  certiorari  to  re- 
fe«i  need  not  be   move  the  order,  it  is  fufficient  in  the  return  to  take  notice 

JSHJlV VWe  of  ***  ordcr  fo  madc »  foT  **  ** |10t  ncccffar7 t0  certify  th© 
1  Saond.  316.    difchargc  itfclf. 

3.  Dominus  Rex  v  erf  us  Randall. 

Seflions  cannot  tj  Y  a  certiorari  two  orders  were  removed  from  the  fef- 
Wetce^et"  fions  of  Middlefex ;  the  firft  whereof  recited,  That 

uniefr  for  difor-  whereas  R.  Randal/  had  lately  taken  a  houfe  at  Hoxton,  de? 
s'c  *vn'  %1%  ^Sn*n8  t0  tett  a*c  an(*  becr  ^lcrc  >  anc*  whereas  the  houfe 
Set/and°Renu  ka,d  never  been  inhabited  but  by  merchants  and  men  of 
265.  .    quality,  and  there  were  alehoufes  enough  in  Hoxton  al- 

£  471  j       ready  ;  therefore  it  is  ordered  that  no  licence  be  granted 
to  any  houfe  in  Hoxton  wherein  ale  was  not  formerly  fold, 
and  that  no  licence  (bould  be  granted  to  Randall.    The 
fecond  order  recited,  That  whereas  a  licence  was  furrepr 
titioufly  gotten  by  Randall  from  two  juftices  of  peace,  that 
yet  his  houfe  fhould  be  fupprefled  from  drawing  of  ale  : 
Comb.  17.         And  ;t  was  moved  to  quafh  thefe  two  orders,  becaufe,  by 
i™aik.459,  46.   5  &6E*  6.  c.  25.,  the  quarter-feflions  cannot  control  two 
j  Saund.  249.     juftices  of  peace  in  this  affair.    Per  Holty  C.  J.  This  diffcr- 
gKau'  $«6"      cnceha,sbeen  taken  :  If  authority  be  given  to  two  juftices 
c   ' ,7  '        of  peace  to  do  an  adfc,  and  from  that  aft  there  is  no  ap- 
peal, then  it  may  commence  at  the  feflions ;  but  if  an  ap- 
peal be  given,  then  they  cannot  begin  at  the  feflions,  as 
43  Eliz.  and  18  EJiz.  till  3  Car  2.     But  the  true  objection 
here  is,  that  except  for  diforder  the  juftices  of  peace  can- 
not, at  their  feflions,  fupprefs  an  alehoufe  licenced  by  two 
juftices  of  peace ;  and  the  order  was  qualhed* 
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4.    Domihus  Rex  verfus  Gately. .  \'£j£*' 

Comb.  351.  Scf» 
[Mich.  7  Will.  3.  B.  R.]  and  Rem.  131. 

ON  a  certiorari  it  was  moved  to  quafii  an  order  of  Sef-  Po*»  *»  dif. 
fions  for  the  difcharge  of  one  Edward  Green  from  his  {j^SST 
apprenticeihip  to  the  defendant  Gately  :   The  fa£k  was,  only 'to  fuch 
that  Grfi/p  was  a  mountebank,  and  being  at  a  place  in  trades  a»  are  fpe- 
rorkfinre^  where  he  kept  a  public  ftage,  Greeri  was  by  in-  SfLSSL   * 
denture  bound  apprentice  to  him  in  this  manner,  viz.  to  Ante,  pi.  a.  s.c. 
Jbfart  Gift//,  furgeon,  to  learn  the  trade  he  now  ufeth ;  Carth-  '98»  366- 
and  immediately  he  went  upon  the  ftage,  and  ever  fincc  ^^ivltu 
continued  in  the  employ;   after  which,  being  with  his  174,175. 
matter  Gately  in  Middlefex%  he  complained  to  the  juftices  l?iod'*'^£'' 
that  his  matter  did  not  teach  him  the  trade,  upon  which  J7J  6*.1 
they  discharged  him  5  this  being  done,  Green  fet  up  the 
trade  of  mountebank  himfelf,     Mr.  Northey  moved  to 
quafti  the  order,  the  juftices  being  willing,  becaufe  they 
were  impofed  upon  :   j  ft,  He  excepted  to  the  form  of  the 
order,  that  they  ordered  the  fervant  to  be  difcharged  from 
his    matter,    whereas  the  difcharge  fliould  be  mutuaL 
adly,  Becaufe  the  ftat.  5  Eliz.  in  difcharging  apprentices 
is  confined,  and  extends  only  to  apprentices  mentioned  in 
that  claufe,  and  there  neither  furgeon  nor  mountebank  is 
mentioned :  And  though  a  furgeon  may  be  a  trade  within 
the  ftatute,  which  a  man  cannot  exercife  without  ferving  an 
apprenticefhip  to,  becaufe  that  claufe  of  the  ftatute  is  ge- 
neral ;  yet  this  part  of  the  ftatute,  relating  to  the  difcharge 
of  apprentices,  extends-  only  to  trades  there  mentioned. 
Per  Cur.  As  to  the  firft,  the  difcharge  of  the  fervant  is 
by  confequence  a  difcharge  of  the  matter;  and  as  to  the 
fecond,  the  claufe  of  the  ftatute  relating  to  the  difcharge 
of  apprentices  is  general,  and  gdes  to  all  manner  of  ap- 
prentices, even  to  ihofe  of  merchants,  as  it  was  adjudged 
in  Hawi/worth's  and  Hillary's  cafe,  1  Sound.  314.     But 
afterwards  the .  Court  was  of  opinion,  that  the  power  of 
difcharging  reaches  only  to  the  trades  mentioned  in  the 
ftatute,  among  which  a  furgeon  is  not  mentioned ;  for 
that  though  as  to  the  ferving  feven  years  apprenticeihip, 
a  furgeon  comes  under  the 'general  terms  of  arts  and  myf-        T  472  1 
teries  ;  yet  the  power  of  difcharging  reaches  only  to  the 
trades  particularly  mentioned  (/?),  and  this  point  was  not 
ftirred  in  Hillary's  cafe ;  and  in  IVatkin'%  cafe,  2  Keb.  822. 
Hale,  C  J.  was  of  another  opinion. 

{a)  -£.  contr.  Str.  663.  Adm.  ant.  1  Beit.  3d  edit.  515* 
*4 
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•JJ°tS«u.  5*  /^r Inhabitan.  Paroch.Ofwell#W Woking. 

td  Rex  ferf.  In-  __   _  .      ^  .„_         _    _  - 

habitant!  of  [Pafch.  6  Will.  3.  B.  R.] 

Harwell.  3  Salk. 
a  56.  Set*  and 
Rem.  166. 


Se/Rons  mty  1 

bufnotfupcffcdc  pcrfbn  was  removed  to  Ofwell,  and  that  upon  complaint  of 

aa  original  order,  the  churchwardens  of  Ofwell,  the  feffibns  ordered  their  or- 

2*w££wf.  ^  to  be  fopc&teA*  «*<*  th**  the  pcrfbn  fhould  be  re- 

so.  Poft.  4*3,  *  moved  to  Waking  afbrefcud  \  and  it  was  obje&ed,  that  the 

60S.  Comb,      ad  of  parliament  only  gives  the  feffioas  power  to  affirm  or 

c*Mod?  106       <P"ffi>  but  not  to  fuperfede  an  order,  or  to  fufpend  it  for 

a  time  \  and  that  the  cafe  before  them  being  for  the  parifh 

of  Wokingt  an  order  made  by  them  for  another  parifli  not 

concerned,  via.  the  parifh  of  Waking,  muft  be  void,  and 

that  the  word  aforefaid  would  not  help  it,  becaufe  Ofwell 

was  the  parifh  laft  mentioned.    Per  Cur,  Superceding  ia 

pot  a  proper  word,  for  there  is  a  difference  between  *fu* 

perfedeas  and  a  repeal.     A  commiffion  of  oyer  and  terminer 

that  is  fuperfeded  may  be  revived  by  procedendo}  without 

granting  a  new  commiffion  j  but  that  cannot  be  in  the  cafe 

of  a  repeal,  though  this  word  is  commonly  ufed  by  juftices 

of  peace  upon  fuch  occafions ;  and  then  there  is  a  phut 

difference  between  Waking  and  Woking,  for  by  what  ap» 

Ante  451.         pears  they  may  be  two  diftin&  parishes.  But  no  judgment 

was  given,  for  the  caufe  was  referred  to  a  judge  of  af« 

fize  (a). 

(a)  Vii$  2  Str.  1168.    1  Stjf.  ia*    prife»  be  made  by  the  juftices  who 
*8o.  R.  1  Str.  6.  That  ifuptrjkdeas  to    granted  it. 
an  order  may,  on  the  ground  of  fur- 


6.    Inter  the  Inhabitants  of  the  Parifli  of  St, 
Nicholas  and  St.  Helen. 

[Trin.  8  Will,  3.  B.  R.] 

where  notiee      *-p  yf  O  orders  were  made  for  fettling  one  Ricef  a  poor 

S  ^S"!  »»t  *e  firft  by  two  juftices,  the  other  by  the  fefc 

17.  1  Lev.  *i.  Cons  on  appeal,  confirming  the  former.    The  hfk  was, 

Comb.38».  Set.  ^^  ^fag  fo  yCirfi  ago  legally  fettled  at  St.  Nicholas's, 

s.  0.°°* ,9*-    clandeftinely  came  into  the  parifli  of  St.  Helen,  and  lived 

there  without  giving  notice  to  the  officers' of  the  parifli  of 

St.  Helen  during  all  that  time ;  they  fent  him  back  to  the 

parifli  of  St.  Nicholas,  &c.     And  the  queftion  was,  Whc- 

[  473  ]       t^xer  liv*n8  m  St,  Helen's  fo  long  as  fix  years,  (hould  not 

induce 
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induce  the  Court  to  piefame  notice  and  other  things  re-  5  ****•  454- 
quiGte  weU  done,  to  gain  a  fettlement  i  Et  per  Cur.  No 
perfon,  that  is  not  a  removable  perfon,  is  to  give  notice ; 
as  he  that  rents  a  tenement  of  10  /.  per  annum,  a  fervant, 
&V.,  need  not  give  notice,  becaufe  they  cannot  be  difturb- 
^d:  In  this  cafe,  if  it  had  appeared  upon  the  order,  that 
the  parifli  of  St  Helen  had  taken  notice  of  him,  and  looked 
mpon  him  as  one  of  the  parifli,  as  by  relieving  of  him, 
making  him  an  officer,  &V.  there,  after  fo  long  a  time,  we 
would  have  prcfumed  notice  given,  becaufe  the  notice  need 
not  be  exadly  proved ;  for  the  churchwarden  to  whom  it  VMepoft.pT.17, 
was  given,  and  the  witneffes  attefting  the  matter,  may  be 
dead  ;  but  here  it  is  returned  on  the  order,  that  he  clan- 
destinely removed  himfelf,  fo  that  he  might  eafily  con- 
tinue in  the  fame  manner ;  wherefore  in  fuch  cafes  we 
sauft  eonftrue  the  ftatute  ftri&ly  *  and  therefore  the  order 
was  confirmed. 

7.   Inter  Paroch.  Trobridge  and  Wefton.      sm*i.  3t$. 

[Mich.  8  Will.  3.  B,  R.]  JJJ-  •«■ Hah 

IT  was  moved  to  quafii  an  order  of  two  juftices,  which  informed  Ume 
recked,  Whereas  B.  is,  as  we  are  credibly  informed,  the  *•  *•  ^g£* 
place  of  bis  legal  fettlement,  not  averring  that  it  was  the  place  mem^M.  vide 
of  his  laft  legal  fettkment,  as  it  ought)  for  that  the  ftatute  poft/pi.  23, 26, 
fays,  the  poor  perfon  (hall  be  removed  to  the  place  where  *  W*  4J2* Uc- 
be  was  laft  legally  fettled »  and  it  was  quafhccL  s  m©^  yj!  3" 

NaUs  Mid.  3  Ann.  £.  R*  it  was  held,  that  legal  fet-  s«.  •*■  &«■• 
tlement,  and  laft  legal  fettlement,  are  the  fame  thing,  be-  £;/£?!  ?* 
cattfe  by  every  new  fettlement  the  precedent  is  discharged. 


8.  Anonymous. 

[Mich.  8  Will.  3.  B.  R.] 


pearl,  

that  either  of  them  was  of  the  quorum :  The  laft  was  held  Comb.  285,4.09. 
a  good  exception  (a9)  but  the  firft  over-ruled,  for  in  that  the  / 

ftatute  is  only  directory.  / 

(s\  By  ftat.  26  G.  a.  c.  27.  No  or-    iog  that  one  of  the  joftices  i?  of  the 
der  Jhall  be  fet  slide  for  not  expreff-    quorum. 


7- 
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^t'c?1'     9-    Inier  Inhabitant  Chittinfton  WPenhurft 

[Mich,  8  Will.  3.  B.  R.] 
Oae  juftice  for      it  N  order  for  removal  of  a  poor  perfon  was  quaihed,  be- 

rf^hTqttorol!*  Caufe  %lt  W3S  n0t  feid   that  °nC  °f  thc  j^Ces  was   rf 

Yidc  6  Mod.  the  quorum.     Holt,  C.  J.  faid,  This  had  been  doubted,  and 

180.  5  Mod,  perhaps  •  adjudged  otherwife  before ;  but  that  he  was  of 

*&\  m)  &ll  a  different  opinion ;  for  this  being  a  fpecial  authority,  it 

330*      '    J  muft  appear  to  be  purfued  (a). 


* 


[474] 


(a)  Vide  note  to  preceding  cafe* 

10.     Dominus  Rex  vtrfus  Dobbyn. 


jafticet  refiding     a  N  order  of  two  juftices  was  quafhed,  becaufe  it  did  not 
JJI^SI7'  appear  they  were  juftices  of  the  county^  or  for., the 

s;  c.  5  Mod.     county,  *  but  only  refiding  in  the  county. 

3*0,.  called  Roe 

vet.  Turner.    Videpoft.  pi.  16  &  34.  %  SeflT.  Ca.  76.  Bur.  Set.  Ca.  13* 

11.    Dominus  Rex  verfus  Turnock. 
[Mich.  8  Will.  3.  B.  R.] 
Orders  made  up-  jNDICTMENTfor  ref ufinjr  to  relieve  and  maintain 

en  43  EJ.  c.  ». 


INDICTMENT  for  refufing  to 
*     Eliz\  the  wife  of  his  fon  John  5" 


mufttea't the**  ^'^  thc  w5fc  of  n*9  fon  7**"  Turnock,  according  to 

quuter-feffiont.  an  order  made  in  the  feffions  ;  which  order  was  fet  forth' 

S.  C.  Comb.      jn  tbc  indictment  in  bac  verba,  viz.  Ad  gentrafem  feffion.  pa-* 

ia^'e  of  R«  ▼.    cu  UnU  op™1  Marlb.  in  &  pro  com.  Wilts,  &c;  and,  at  the 

Cbarnock*     *    motion  of  Mr.  Eyre,  the  indictment  was  quafhed,  becaufe 

the  order  was  only  faid  to  be  made  at  the  general  feffions, 

and  not  at  the  general  quarter-feffions 5  for  the  quarter- 

feffions  are  appointed  by  2  H.  7.  c.  4.,  though  it  appears 

by  die  fame  ftatute,  that  there  may  be  a  general  feffions 

at  other  times;  and  43  Etiz.  c.  2.f.  7.  appoints  orders  ip 

thefe  cafes  to  be  made  at  the  general  quarter-feffions. 

12.     Inter  Inhabitan.  ©/"Much-Waltham  and 
Peram  in  Eflex. 

[Mich.  8  Will.  3.  B.  R.] 


n*    TV/T ^*  Comyns  moved  to  quaih  an  order  of  feffions  for  the 
If  fettlement  of  a  baftard-child  of  E.  L.    She  being  big 


Set.  and  Rem. 
a.74.  S.  C.  Baf* 

ing  aa  illegal  or-  with  child,  a  little  before  her  delivery  was  removed,  by  the 

order 
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Older  of  two  juftices  of  peace,  from  Much-Waltham  to  jkr  «*  «««•! 
iV*m ;  before  the  next  feffions  (he  was  delivered  at  Pe-  f™nAA.h  vi 
ram  of  a  baftard-child.     At  the  feffions  Per  am  appealed,  1  Saik.  \i\. 
and  the  juftices  adjudged  the  woman  to  be  legally  fettled  Poft*  48s»  **&» 
at  Mucb-Wakham,  and  ordered  her  to  be  fent  back  thi-  1)1]  Bulft   '  # 
ther ;  after  which  an  order  was  made  for  fettling  the  child  CaJth.  397. 
at  Peram,  which  Corny ns  moved  to  quafti,  becaufe,  though  5  Mod*  aC+* 
regularly  baftards  mud  be  maintained  where  bom ;  yet  in 
this  cafe,  where  there  feems  to  be  a  contrivance,  it  (hall 
not  be  fo,  as  in  Turning's  cafe,  2  BuL  349.     Whenfoever 
an  order  k»  reverfed,  all  things  happening  fubfequent  there- 
unto, (hall  be  avoided  thereby:  This  child  being  born 
pending  the  order,  (hall  be  efteemed  in  law  to  be  born  in 
that  parifli  whereunto  the  mother  on  the  appeal  is  returned 
fcack.    The  Court  feemed  to  agree  to  this 5  and  a  rule  was 
made  to  (hew  caufe,  but  none  was  (hewed. 

1 3,    The  Cafe  of  the  Parifli  of  Amner.  [  ^tj.  ] 

[Mich.  8  Will.  3.  B.R.] 

TH  E  cafe  was,  at  the  complaint  of  the  churchwardens  Seffions  on  ap- 
of  Terrent-Keinfton  in  Dor/et/bire,  to  Sir  John  Morton  J^J.^JJJ1^ 
and  John  Gould,  two  juftices  of  the  peace  of  the  faid  coun-  nonparty.  Poft! 
ty,  concerning  a  poor  man  and  his  wife;  they  the  faid  pi. 20, 25, 32, 
juftices  adjudged  him  to  be  laft  legally  fettled  at  Tirrln-  45»»nd5^sc- 

*>         /-j  •  •  1      1  e  1    5     .       1     t         •  *»ct-  *ad  Rem. 

Crawford,  upon  which  they  appealed ;  and  there  it  was  2$g. 
ordered,  that  it  appearing  to  the  feffions  that  he  was  laft 
fettled  at  Amner,  therefore  they  difcharge  Tirrin-Craw- 
fird,  and  order  the  poor  man  to  be  removed  to  Amner : 
.This  was  quaftied  upon  the  motion  of  Mr.  Serjeant  Gould,  comb.  2S6. 
becaufe  this  was  to  make  an  original  order,  which  the  juf- 
tices at  feffions  have  no  power  to  do ;  they  might  have  re- 
verfed the  firft  order,  and  ordered  the  party  to  be  carried 
back  to  Ttrrent-Keinjlon,  but  they  could  not  remove  the 
party  to  Amner,  a  third  parifli,  who  was  no  ways  con- 
cerned in  the  order  or  appeal ;  and  if  they  are  really  charge- 
able with  it,  it  muft  be  at  the  complaint  of  Terrent-Ke\n~ 
Jlon  to  two  juftices  of  the  peace. 


14.     Inter  the   Inhabitants   of  the  Parifli  of 
Chittinfton  and  Penhurft. 

[Mich.  8  Will.  3.  B.  R.    Fide  ante.  pL  9.] 

AN  order  was  made  to  remove  a  poor  perfon  from  Cbit-  Authority  *;*«» 
tinfton  to  Penhurft >  and  this  was  quaflied,  becaufe  it  to  ^^^       ^  ^ 
was  not  faid  that  one  of  the  juftices  was  of  the  quorum,  ^a^purfued. 

Holt, 
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▼*J«  *«•£  99.  Hohy  C.  J.  laid,  that  fame  indeed  had  been  of  opinion  that 
5!  c.  ^  Mod!9*  ^  orclcr  was  g°°d>  notwithftatnding  this  omifion,  and 
3*1."  Set.  and  perhaps  it  hat  been  fo  adjudged  5  but  he  was  of  opinion* 
Ron.  271.  Hok  that  this  being  a  fpecial  authority  to  juftioes  out  of  teutons, 
507 '  it  ought  to  appear  that  that  authority  was  cxa£tty  p*p- 

fued* 

15.    Dominus  Rex  vtrfus  Matthews* 

[Hill.  8  Will.  3,  B.R.J 

Upm  motion  to  \M  R.  Montague  moved  to  quafli  an  order  for  maintain* 
S^d"  °ih?n-  **&  a  bdknWul* s  **•  Bccanfc  it  was  not  (aid  the 

putcd  richer  ^  c^^  was  likely  to  become  chargeable :  And,  2<Uy,  The 
jDuftbeprefent    defendant  was  ordered  to  pay  i%d.  per  week  indefinitely^ 
iSoTTbi6.  Re*  w*^ut  limiting  any  certain  time.   Shower  anfwered,  that 
,2$,'       '        no  order  relating  to  a  baftard-child  can  be  quafhed,  except 
the  reputed  father  be  prefent  in  courts  quod  Curia  coneejjtt^ 
however  this  being  a  hard  cafe,  a  rule  was  made  to  (hew 
caufe )  and  being  ftirred  again  the  next  term,  the  Court 
would  not  quafii  it  till  the  reputed  father  came  into  court  \ 
and  the  firft  exception  was  over-ruled  -y  for  k  is  felf-evU 
dent  that  every  baftard-child  is  likely  to  become  charge- 
able. 

16.     TurnallV  Cafe. 

[Hffl.  8WM.3.B.R.] 

vide  5  Mod.  A  N  order  upon  H.  tor  maintaining  his  daughter,  was 
3*9Voftnli!  ^  <ju*lhed,  becaufe  it  was  recited  to  be  made  ad  gene* 

s!c.°Setf*iid"  r aim  Jtffionem  pacts,  and  not  ad  quaritrudem fejfionem  facts % 
Rent,  14©.       according  to  the  ftatute  43  Eliz*  c.  2. 
6 

17.     Inter  The  Inhabitants  of  Talbury  and 
the  Hamlet  of  Fofton  in  Scropton. 

[Hill.  S  Will.  3.  B.R.  S.C.  Foley,  1 23.] 

Nothing  will  AN  order  was  made  by  two  juftices  of  the  peace  in 
iTJEJo***  rL  Derby/bite,  to  remove  Robert  Fhud  to  Foften  in  the 
make  a  fettle.  parifli  of  Scropton.  Upon  appeal  the  firft  order  was 
nent  that  it  not  quaQied,  and  the  party  ordered  to  be  removed  to  Talbury% 
Jwf*  M.3*  and  **  rmtttr  of  fad*  being  now  ftated  fpedally  to  the 
c.  1 1.  Ante,      Court 5  the  cafe  was, 

fi.  6.  Comber.       Fhud  was  born  in  Talbury,  and  fervedfeven  years  appren- 

38a.  5  Mod.      ticelhip  there,  which  ended  in  the  year  1693,  fince  169} 

he  lived  in  Fofton  and  other  places  out  of  the  parith  of  TaU 

byj% 
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terry,  and  the  blackfmith  that  lived  at  Fojlon  dying,  ana 
Ae  inhabitants  wanting  one,  in  1694  Fhud  went  thither, 
and  Tented  the  (hop  and  a  chamber  of  the  widow  of  the 
former  bhcklmith  for  a  year,  at  52 /.  per  annum*  with  the 
content  of  the  bailiff  of  the  lord  of  the  manor :  Here  he 
worked  publicly,  was  publicly  employed  by  the  pariftiio- 
tiers,  and  particularly  by  the  bailiff  of  the  lord  of  the 
manor,  the  vicar,  and  the  juftice  of  peace;  and  now 
having  never  given  notice,  nor  rented  a  tenement  of  10/. 
per  mnnum%  or  exercifed  any  office,  the  queftion  was. 
Whether  this  public, way  of  living  was  not  tantamount  and 
equivalent  to  notice  in  writing,  which  was  only  defigned 
to  prevent  clandeftine  entries  and  livings.  Et  pur  Cmr.% 
This  public  notice  taken  by  the  pariih  might  perhaps 
havefatisfied  the  ftatute  1  Jac.  2.;  but  there  being  doubts  Carth.it. 
concerning  the  notice  prescribed  by  that  ad,  the  3d  and 
4th  W.  &  M.  c*  s  i«  was  made  to  explain  it,  and  this 
latter  ftatute  hath  particularized  the  notice,  and  what 
{ball  be  tantamount  to  it,  and  what  not  (a)  $  but  this  is  not 
among  the  particsdars  of  the  ftatute ;  for  which  rcaibn  the 
r  was  confirmed. 


ia)  £.sse.  zBett.  I  ed.  \1\.  Foley  1 10.  Str.  835.  iV-534* 


18.     HattonV  Cafe.  [  477  ] 

{Hill.  8WHI.3.  B.R.J 


AN 


order  was  made  by  five  juftices  to  maintain  a  onkroffcaftwdf 
baftard-child  $    and  it  was  objected  by  Brtderici,  under  the  ban* 
ftat  the  complaint  is  not  faid  to  be  by  any  pariih  or  officers  *■*£  ^JjJ*"* 
there,  but  only  of  a  town  which  may  include  feveral  Jp0ft^l:*a/ 
Jarilbes;  but  the  Court  held  that  well  enough,     adly,  Mod.  Cafes  iSo. 
That  the  order  is  under  the  hands  of  five  juftices,  whereas  ££s£; znd 
it  would  be  only  the  two  next ;  but  the  Court  held  that 
well,  for  the  ftatute  is  not  reftriftive  to  two,  but  there 
mnft  be  two  at  leaft.     3dly,  That  it  does  not  appear  that 
cither  of  thofe  was  a  juftice  of  quorum ;  upon  this  it  was 
quaflied,  but  the  party  was  bound  to  appear  ?t  the  next 

19.     Inter  Inhabitan.  Cockfield  and  Boxftead. 
[HilL  8  WiU.  3.  B.R.] 

jjNNB  Tally  was  by  order  removed  from  Cockfield  to  seffinos.  c©m- 
**3  to  Boxftead;  and  this  order  being  appealed  from,  was  bcr-  41S.  s.  c. 
confirmed  at  the  feffions ;  but  the  feffions  after  that  made  ^"' and  Kttn' 
an  order  of  review,  and  quafhed  the  former  order  of  fef- 


*77- 


fion9, 
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fions,  becaufe  made  by  furprife.  Et  per  Cur,  The  order 
of  review  mud  be  quafhed*,  for  the  juftices  have  no 
power  after  the  firft  feflions. 

20.    Dominus  Rex  vcrfus  Harding. 

[8  WiH.  3.  B.R.] 

Scffion*  cinnot        a  Certiorari  was  dire&ed  to  the  lord  mayor  and  joftices 
b^etemSaed  W  of  peace  of  io/w/iwi,  to  remove  an  ordctf ,  before  filing 

by  another.         whereof  a  procedendo  was  prayed :  the  fa£fc  was,  the  fer- 
Antepi.  13.       vant  of  one  Harding  complained  to  the  feflions,  that  her 
9.  c.   Sett",  and  mafter  was  *n  ^near  to  her  for  wages :  on  hearing  the 
Rem.  269/       matter,  both  parties  agreed  to  refer  it  to  Sir  Thomat  Lane, 
late  lord  Mayor,  to  be  determined  j  which  was  done  ac- 
cordingly by  order  of  feflions:  He  made  an  award  or  or- 
der, but  before  report  made  thereof,  this  certiorari  was 
now  brought,    whereon  a  procedendo  was  now  prayed. 
Et  per  Cur.    A  judge  of  nift  prius,  byconfent  of  parties, 
may  make  a  rule  to  refer  a  caufe,  but  the  feflions  cannot 
do  fo,  though  by  confent  (a) :  They  may  refer  a  thing  t* 
another  to  examine,  and  make  report  to  them  for  their  de- 
termination, but  cannot  refer  a  thing  to  be  determined  by 
the  other ;  and  therefore  the  certiorari  was  filed,  and  no 
procedendo  granted. 


(«)  Vide  Stiles  154.  CM.  30,  5  T.R.  279. 
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21.    Inter  The  Inhabitants  of  the  Parifli  of 
St.  Mary  le  More  and  Heavy-Tree  in  De- 
£lee+4£e/0&4'     vonOiire. 

Settlement  by  T?ACY  was  fettled  at  Heavy-Tree,  and  afterwards  went 
paEel  r  into  *c  Parifli  of  St.  Mary  le  More  in  Exeter,  and 
vide  port  513.  took  a  houfe  there  of  one  pound  per  annum,  wherein  he 
PL  *•  anchpag\  l*vcd  a  ycar  an<*  a  half,  and  paid  the  rates  and  taxes  due 
ia.  Comb.  084,  for  the  faid  houfe ;  and  the  juftice  at  feflions  held,  that 
410.  Mod.  the  rate  for  a  houfe,  without  a  rate  on  his  perfon,  was 
c«fes  38.  not  fufficicnt  t0  n,^  a  fettlement  (a)  •,  but  the  Court  of 

King's  Bench  quafhed  this  order  for  this  caufe,  and  held 

him  fettled  at  St.  Mary  le  More. 

{a)  Fide  8  Mod.  3  8,  Bur.  S.  C.  465 .  between  him  and  the  public.    Per  Cur 4 

73,  522,627.     Cald.  103,  276,36^  Rex  v.  Rainbam,  5  T.  R.  240.    The 

%  Conft.  233,    Per  Lord  Mansfield,  m  feffions  muft  decide  the  fait*  whether 

Rexv.  St.  Laurence,  Cald.  379.    The  the  rate  is  upon  the  landlord  or  the 

occupier  muft  be  prefamed  to  be  rated,  tenant, 
againft  wllom  the  firft  remedy  lies,  as 
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22.     Dominys  Rex  vtrfus  Beard. 

*  A  N  order  made  by  two  jultices  of  the  peace  in  SuJJexy  Order  of  baf- 
A  adjudged  Beard  to  be  the  father  of  a  baftard-child,  S^JSf 
nvldch  was  quafhed,  becaufe  it  appeared  thereby,  that  the  one  juftkc  only, 
examination  of  the  woman  was  by  one  juftice  only,  Agntt>pA  %{  IO* 
plough  the  ordering  part  thereof  was  faid  to  be  made  p0'a.  ^  ^5°* 
by  both  (a)  \  and  Beard  was  bound  over  to  the  next 
fefEons. 

(«)  R.  ace.  6  Mod.  180.  Vide  %  BL  Refi.  1017.  And,  238. 

a  1.     Inter  Inhabkan.  St.  Giles  Cripplegate  and 
Hackney. 

[Pafch.  9  Will.  3.  8.R.]       .    . 

WHEREAS  complaint  has  been  made  to  us,  that  Pl*e»  of  laft 
Elizabeth  Fulford,  wife  of  Uriel  Fulfard,  is  lately  J*J£g3J. 
come  into  the  parifh  of  St.  Giles  Cripplegate,  and  is  likely  ed.    vide  ante 
to  become  chargeable  to  the  fame  ;  and  whereas,  on  oath  P1*  7-  P°ftPL 
made  by  the  faid  Eiiz.  Fulford,  it  appears  that  her  huf-  jj.  £,?%.. 
band  was  laft  legally  fettled  at  Hackney;  thefe  are  there-  ib.  Comh.413. 
fore,  tstc.  Quafhed,  becaufe  there  is  no  judgment  of  the  j*>ug.  661. 
juftkes  concerning  the  laft  legal  fcttlement,  but  only  the  ^  37"'  Str* 7* 
oath  of  the  woman. 

24.     Dominus  Rex  verfus  Barebaker. 

[Pafch,  9  Will.  j.  B.R.J 

/"\RDER  upon  H.  adjudging  him  to  be  the  father  of  a  To  maintain  Ms 
^^  baftard-child,  and  ordering  him  to  pay  3  /.  per  week  baftud  till  the 
till  the  child  attain  the  age  of  fourteen  years,  was  held  Jf  f^f^ 
naught;  for  they  have  no  authority  but  to  indemnify  the  1  Vent. a  10. 
parifh,  by  obliging  him  to  maintain  the  child  as  long  as  it  2  &eb*  *3« 
(hall  be  chargeable  to  the  parifh  (a).  3*7 Vc? 

Ante  it  1.   Black.  134.   Set  and  Rem*  145. 
(«)  R.  That  order  to  pay  till  nine  years  old  is  good,  z  Str.  78$. 

25.  Anonymous.  [  4.70  ] 

[Pafch.  9  Will.  3.  B.R.]  -  y 

A  N  order  made  by  two  juftices  of  the  peace  for  fettling  where  th/fef- 
-**   a  poor  perfon,  was  quafhed  by  the  feffions ;  but  be-  fi«"q"«*«a 

r    »^    -i'j        ^     '  \^  '     \     e  i*         ■  order,  it  mud 

caufe  jt  did  not  appear  that  at  came  before  them  by  way  ap£HUr  w  be  on 

of 
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"f™1*   A2le,.  °f  »PP«1»  without  which  they  have  no  jurifdi&ion,  thi» 

jetrifcns  Cife,  Comb.  445.  See.  and  Rem.  176.  Skin.  671.  5  Mod.  328.  Cafe  B.R.  13s* 
(«)  File  Comb.  153.     Bur.S.C,  2-}6. 

26.  latcrTht  Inhabitants  of  Berry  a W  Arundel. 

[Paf.  9  Will.  3.  B.R.] 

gaTfeetknent."  7****  Duckin  with  his  wife  and  children,    came 

Poft.  491,  &c  from  his  place  of  abode  and  laft  legal  fettlement  in  Berry 
Ifc&ante  pi.  7.  to  jirundel;  we  therefore  require  yos,,&V.  naught; 
597.  Comb,  for  there  »s  no  adjudication  of  the  jufticet,  which  was  his 
413.  S.C.  Set  laft  legal  fettlement,  but  only  a  complaint,  that  Berry  ma* 
Sotj^s*!57'    which  doth  not  appear,  whether  true  or  falfc. 

4637}.  Sir.  73. 

27.     Elizabeth  AfhleyV  Cafe. 

[Trin.  9  Will.  3.  B.  IL] 

2S^r riL1**  TT  ^  ®  orders  were  removed  by  certiorari,  but  the  re* 
pace, Hi?" VMt  turn  ^^  <lu*ked ;  becaufe  die  return  in  die  fchedule 
P^4P,*699,  annexed  to  the  writ  was  not  made  by  two  juftices,  but  by 
7^j  s-  cj  the  clerk  of  the  peace,  who  was  not  the  perfon  to  whom 
CafaB.R.  138.  ^e  certiorari  wad  dire&ed,  and  thereupon  a  new  certiorari 
Set.  and  Rem.  *  was  granted, 

28.    The  Cafe  of  Chefterficld. 

[Trin.  9  Wffl.  3.  B.  R.] 

Co^ntnt  be-  y  ER  R  IS  0  N  was  a  fenrant  to  Sir  Paul  Jeukinfin  m 
SdAW  £fo£  J  Waltham  t  afterwards  he  left  his  fervice  and  was  put 
the  femnt  not '  out,  by  his  maftcr  Sir  Paul  Jenkinfin,  to  a  barber  in  Cbefi 
Wjs  p«ty^  terfieldy  who  was  to  teach  him  to  flute  and  moke  periwigs, 
BttaticeSfcipT  *OT  which'Jie  was  to  have  5  /.  from  Sir  Paul.  Jerrifon 
Poft.  533.  s.C.  continued  a  year  in  this  employment,  according  to  cove* 
S1Mca67o8  wnts  between  Sir  Paul  and  the  barber,  to  which  Jerrifon 
Lrth.400/  was  no  party;  and  the  Court  adjudged  that  this  did  not 
Comb.  445.       make  a  fettlement  at  Chcfterfield,  becaufe  it  was  no  fervice  ; 

Vlee'caV3*"    ^  *at  ^c  *™*  J*™!™  was  thereby  no  more  than  a 
*  **'    boarder  there  for  his  education,  which  is  no  fervice  to 
make  a  fettlement. 
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29.    Dominus  Rex  verfus  Brown. 

[Trin.  9  Will.  3.  B.R.j 

AN  order  was  madfe,  adjudging  Broivn  to  be  the  father  Appeal  from  or* 
of  a  baftard-child,  May  2,  1696;  And  in  the  Mi-  jJE^^hS 
chaelmas  feflions  following  the  faid  order  was  difcharged.  £rft  feffiont  after 
Wow  both  orders  being  here,  the  latter  was  quafhed,  becaufe  notice  to  the  fa- 
it did  [«*]  appear  thereupon,  that  Michaelmas  fcflions  was  Jjj*°f  l^tfk 
the  firft  fcflions  after  notice  given  to  the  reputed  father  of  pi.  n,i6.  Poft. 
his  being  fo  adjudged  j  for  though  18  Elsz.  appoints  the  pi-  34-  Comfe 
appeal  not  to  be  to  the  firft  feflions  after  the  order  of  the  ***• s' C# 
two.  juftiles,  but  the  firft  [general]  feflions  after  the  party 
hath  notice  of  the  faid  order ;  yet  by  the  ftatute  of  H.  5.  *  H.  5.  c.4. 
there  might  be  a  feflions  intervening,  as  in  this  cafe,  be- 
tween the  order  by  the  two  juftices  and  the  order  of  fef- 
lions ;  and  it  mult  appear  on  the  order  that  this  was  the 
firft  [general"]  feflions  after  notice  had  of  the  former  order : 
Atter  which  the  firft  order  by  the  two  juftices  was  quafhed, 
becaufe  there  was  an  adjudication  therein,  that  the  reputed 
father  fli'ould  pay  a  certain  fum  weekly,  till  the  child  be  of 
Teven  years  of  age ;  Whereas  they  cannot  charge  the  father 
for  any  certain  determinate  time,  but  as  long  as  the  child 
Ihall  be  chargeable  to  the  parilh. 


E 


36.    Elizabeth  Afhley\r  Cafe. 

[Trin.  g  WiU.  3.  B.R.] 

XCEPTION  was  taken  to  an  order  of  two  juftices,  Tuftices  need  not 
to  remove,  &c9  becaufe  it  was  not  faid  that  the  two  ■*  fjd5?  **  of 
juftices  were  of  the  divifion,  according  to  13  {5*  14  Car.  2.  Ante,,Vpi-°*-# 
Sed  non  allocatur;  for  the  Court  held  the  ftatute  as  to  this  Comb.  1*5, 400. 
to  be  only  directory,  and  not  rcjbritlive  or  axalificatory,  as  5  Mo*-  32*« 
that  of  the  quorum  is. 


31.  Inter  The  Inhabitants  of  Dimchurch  and 
Eaftchurch. 

[HOI.  9  Will.  3.  B.  R.] 

AN  order  was  made  at  the  quarter-feffions  originally,  Order  for  mak- 
fetting  forth,  That  whereas  the  parilh  of  Dimchurch  J^^Sj^ 
was  overburdened  with  poor,  and  the  parilh  of  Eaftchurch  the  poor  of  tno* 
had  no  poor,  the  parilh  of  Dimchurch  fhould  be  annexed  *«•   Comb. 
Co  the  parifli  of  Eaflchurch,  and  that  the  occupiers  of  lands  a4*'  3°** s*  C" 
Vol.  IT.  G  there 
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Set.  and  Rem.   there  fhould  contribute  20 1,  per  ennum^  by  equal  monthly 

Yt  r^II3'  payments  to  Dlntvhtircb3  as  long  as  that  was  overburdened 

1  Str.  56.  2  Str.  with  poor,  and  Eajlchurch  had  none  :  And  it  was  obje&ed 

1144.   Comb,    by  Mr.  Brewer^  that  the  juftices  of  peace  cannot  alter  pa- 

3°5"  rifhes  and  annex  one  to  another.     2dly,  That  the  fefiions 

r  mQ  *  *|       cannot  make  an  original  order  (a).     Per  Holt%  C.J.  There 

*  ^       •*        arc  two  ways  by  43  Eliz.  to  make  one  pr.rifh  contributory 

to  the  poor  of  another  parifh,  viz.  either  the  juftices  may 

tax  particular  pcrfons  in  aid  to  that  parifh  which  cannot 

Sfcin.  258,759.  relieve  its  own  poor;  or  they  may  afiefs  the  whole  parifh 

in  a  certain  fum,  and  leave  it  to  the  churchwardens  and 

everfeers  to  levy  the  fame,  or  particular  perfous,  whnfr 

5 Mod.  397.      *as  well  done  in  this  particular  cafe;  but  fo  much  of  it 

as  concerns  the  annexing  of  the  parifhefr  is  void,  and  the 

reft  good.     But  the  Court  took  time  to  advife. 

{a)  This  was  ruled,  CsmB.  25.      5  Mod*  397.  Foley  32. 

32.    Inter  Inhabitan.  Paroch.  Downhead  and 
Broadchalk  in  Wilts. 

[Kill.  9  Will.  5.  B.  R.J 


After  order  con.  »"p  W  O  juftices  of  the  peace  1 
i'KffiS  }       7*h»  Rwsfird,  his  wife 


made  ah  order  to  remove 

r^oango«    *       John  R<n**firdt  his  wife  and  three  children,  fron* 

to  a  pari  ft  not     Roivbsrough  in  &omerf*t/birey  to  Broadchalk  m  Wilts^  which 
party,  he  muft    order,  on  an  appeal  to  the  quarter-fefiions,  was  confirmed; 
orig^oracrf     z^tcr  tms  Radford %  with  his  wife  and  three  children, 
vide  antf,  pi.     came  into  the  parifh  of  Downhead /  whereupon  two  juf- 
*3>  **>*$•        tices,  reciting  the  former  order  and  confirmation,  ordered 
him  to  Broadchalk :  And  now  it  was  objected  to  this  ordetf, 
that  it  did  not  appear  that  one  of  the  juftices  was  of  the 
quorum.     Mr*  Ncrthey  on  the  other  fide  argued,  it  was  not 
neceflary  here,  becaufe  it  was  not  an' original  order,  but  are 
order  made  in  purfuance  of  an  order  of  feflions.     Et  per 
Cur.  A  fettlement,  by  order  ppon  appeal,  binds  all  par- 
ties: If  the  poor  man  goes  to  the  pariih  from  whence  he 
rs  removed,  the  feflions  muft  fee  their  order  obeyed ;  but 
if  he  goes  to  another  parifh  not  concerned  in  the  appeal, 
then  it  is  proper  for  two  juftices  of  the  peace  to  remove 
him  to  the  parifti  where  he  was  fettled  by  the  feflions  by 
original  order;  but  then  it  muft  appear  therein  that  one  ox 
them  was  of  the  tptorum  {b).    Quulhcd. 

(J)  By  flat.  26  G.  2.  c.  27^  this  is  no  ground  for  reverfing  an  order* 
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33.  Inter  Inhabitan.  King's  Norton  in  Wigora 
and  Swolhill  in  Warwic\ 

[Hill.  9  Will.  3.  B.  R.] 

A  N  order  was  made  to  remove  a  poor  woman  from  Tarly  ?rd.CT  0J.two 
**  in  Worcejltrfhire>  to  Swolhi/l  in  Warwickjhire ;  after-  ^"d  aliV- 
wards  two  juftices  in  Warwick/hire  made  an  order  to  re-  rifces,  till  re- 
move her  to  King's  Norton  in  Worcejlerjbirc  ;  whereupon  pe^ed".   Vil* 
twoysftices  of  Worcefterfhire  fent  her  back  to  Swolhill;  ?$%.' *Mail +i6* 
and  upon  an  appeal  to  the  feffions  in  Warwichjhire^  the 
juftices  confirmed  her  fettlement  at  King's  Norton ,  and 
"then  an  order  was  made  by  two  juftices  of  the  peace  to 
execute  the  faid  order :  All  thefe  orders  being  brought  up 
by  certiorari^  Carthew  moved  to  quafh  all  except  the  firft, 
all  the  others  being  made  coram  nonjudice ;  for  when  an 
original  order  is  nrade,  it  binds  all  perfons  until  it  be  fet        [  4°^  J 
afide,  and  it  cannot  be  fet  afide  but  on  appeal  to  the  fef- 
fions.     Mr.  Nortbey>  on   the.  other  hand,  infifted,  that 
though  in  this  cafe  two  juftices  could  not  fend  the  woman 
back  again  to  Yarley,  yet  they  might  fend  her  back  to  a 
third  place,  as  Kings  Norton  is  in  this  cafe 5  fo  that  as  to 
Kings  Norton  it  is  but  an  original  order  *,  but  the  Court 
feemed  to  be  of  another  opinion,  for  then  King's  Norton 
might  fend  to  Tarlcy,  and  there  would  be  a  perpetual  cir- 
cuity ;  but  feeing  in  this  cafe  King's  Norton  had  appeared 
at  the  feffions,  and  had  been  concluded  there,  they  would 
not  quafh  the  order;  and  feveral  other  queftions  anting,  all 
was  referred  to  a  judge  of  affize. 

34.     Dbminus  Rex  vtrfus  Shaw. 
[Trb.  ioWill,3.  B.R.] 

AW  order  was  made  by  two  juftices  of  the  peace,  adjudg-  App«»!  from  or* 
ing  Shaw  to  be  the  reputed  father  of  a  baftard  \  where-  ^^^Jjj 
upon  he  appealed  to  the  next  quarter-feffions  of  the  peace,  gmeui  fcffionl 
after  notice,  where  the  order  of  the  two  juftices  was  dif-  Ante,  pi.  u, 
charged  \  and  now  it  was  here  moved  to  quafti  the  order  ^a**9'/6 
of  feffions,  becaufeby  the  ftatute  the  appeal  muft  be  to  the  s.  c. 
next  general  feffions,  and  there  might  have  been  a  general  Carth.455.  s^ 
feffions  before  .the  general  quarter-feffions,  as  in  London  clJcf B™R  Voi 
and  Middlefcx,  where  there  are  four  general  feffions  in  a 
year,  befides  the  general  quarter-feflions  (a)p     Quaflie4 
for  this  fault. 

{a)  R.  cont.  3  T.  R.  496.;  and  faid    pear  to  be  one  of  the  mod  accurate  in 
per  Curiam,  that  this  cafe  does  not  ap-    Salt,  Reports. 
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35.    Anonymous* 
[Mich.    10  Will.  3.   B.  R.J 


Order  to  remove    a  f»j  order  made  to  remove  three  men  and  their  familirf 

miiy"iiiforgL"-  was  quaflicd,  quia  too  general;  for  fome  of  therr  fa* 

neraity.  Port.pl.  mily  might  not  be  removeable.    if  a  man  fettled  at  A* 

V'    Fard!tfM-  marries  a  poor  woman  who  is  fettled  at  B.t  and  has  chil- 

drT.  Portt^aS.  ^ren  DV  a  former  hufband ;  his  wife  fhall  be  removed  with 

him  to  A.,  but  her  children,  fucli  of  them  as  are  above 

feven  years  old,  (hall  not  be  removed ;  thofc  under  fhall 

vide Str.  114.     be  removed,  but  that  only  for  nurture;  for  they  fhall  be 

Foley  27S.         jCCpt  at  fjjC  cnargC  0f  t\lc  other  parifli ;  But  fuch  a  general 

order  fvveeps  all  away. 

$6.    Anonymous 

[Mich.    io  Will.  3.    B.  R.] 

wTftiSiftibfcU     PER  Ncfrfbey, !t  wa*  fettled  in  the  cafe  of  Wooton-Baffef9 

!pn*  fcllVthe  tnat  if  tne  fi'ft  or(JeY  oe  naught,  no  fubfequent  order 

ground.  on  an  appeal  can  make  it  good.     Hill.  1 1  W.  3.  B.  R. 

Same  rale  was  taken   ly  Holt,  C.  J.  and  both  ordersr 

qunfhed  ;  and  Tritu  2  Ann.  the  fame  resolution  between 

Selon  and  Ripley, 

[  483  ]     37-    Thc  Cafe  of  the  Parifll  of  St'  Leonard 

Shoreditch. 

[Mich.  10  Will.  3.  B.  R.] 

?rlmT'L^  TTHE  churchwardens,  tfr.  made  a  rate  for  relief  of 
rs  ^the^ioni  tnc  poor,  which  was  confirmed  by  two  juftices,  and 

may  quafii  the     therein  nothing  was  taxed  for  thc  perfonal  eftate,  but  all 

^ouwdiur'h'  uPon  ^ie  rea^  w^^c^  was  erroneous.  Several  inhabitants 
wardens,  &c.  to  appealed  to  the  feflions,  and  the  rate  was '  there  quaflied ; 
make  a  n^w  rate,  and   the   church  wardens,   fcY.  ordered  to   make  a  new 

VareA*nro.4SeL  ™e'  UP°n  ^0t^  real  aTU*  Peif°nal  c^at«  •   I"  the  n*W  fate 

and  Rem/236."  there  was  ftill  a  great  inequality,  the  real  eftate  being  taxed 
s.  c.  Holt  r08.  ten  times  more,  in  proportion,  than  the  perfonal  eftate ; 
c!ica  IMU211  ^or  ^?*s  reaf°n  feverai  inhabitants  appealed  again,  and  this 

rate  was  likewife  vacated  by  order  of  the  feflions.-  And 
Carth.  5I.         now  Northey  and  Shower  moved  to  quafh  thefc  orders, 

urging,  that  the 'feflions  could  only  relieve  particular  per- 

.  fons  over-rated  or  grieved,  but  could  not  fet'  afide  whole 

>4fo.  \  Bui,     ratcs  at  once*     &*rf  per  tot.   Cur.  viz.  Holt)  Rokeby,  and 

1634.    Cuwp.    Turton:  purely  the  juftices  at  feffions,  upon  an  appeal  of 

particular 
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ptrtktlar  perftxre  grieved  may,  if  they  fee  caufe,  fet  aGde  3*$»55r-  St.  17 
the  rate ;  for  the  act  is,  that  if  any  perfon  or  perfons  find  G* 2*  c" 3S" 
themfelves  aggrieved,  it  (hall  be  lawful  for  the  juftices  at  the 
quarter-feffions  to  take  fueh  order  therein,  as  by  them  fhali 
be  thought  convenient.  43  FJiz.  c.  2. feci. 6.  And  in  either  of  if  feflions  fet 
thefe  cafes,  of  the  firft  or  fecond  rate,  the  juftices  could  not  a|\ic  a  ^ho,c 
have  given  relief  without  fetting  afide  the  whole  rate,  be-  makVue!v™nc  • 
caufe  the  rate  was  burthenfome  to  a  whole  fet  of  men ; 
and  they  may  make  a  new  rate  themfelves  (/*),  or  order  die 
churchwardens  and  overfeers  to  make  a  new  rate,  as  was 
done  in  this  cafe;  they  having  it  in  their  discretion  to  Or  refer  it  back 
make  a  new  rate  at  feflions,  or  remanjd  it  to  the  church-  t0  thc  ch^1*- 
wardens,   £jrV-   to   make   one.      The   orders  were   con-  waren*»*c- 
firmed  (b). 

(a)    The  feflions  cannot  make  an  a  rate  bad,  becaufe  particular  perfons 

original  rate,  Rex  v.  Ahcrford  Eefi,  are  not  inferted,  they  ipuft  quafh  the 

Z  Ld.  Raym.  798.  rate,  and  cannot   amend  it,   Rex  v. 

{&)  Where  an  objeflion  is  againfl  Maddcm,  1  T.  R.  625.     Rex  v.  Sr. 

the  general  role  and  proportion  of  the  Agnes %  3  T.  R.  4^0.     Where  an  ap- 

rate,    thc  feflions,    upon  deciding  in  pellant  is   overcharged,    the   feflions 

favour  of  the  obje&ion,  fhould  quaih  may  relieve  him  by  leflening  his  rate* 

the  rate,  Rex  r.  Sandwich,  Doug*  562.  Rex  v.  Che/bunt,  2  T.  R*  623, 
Cold.  10c.     Where  the  feflions  hold 

♦ 

38.     Dorainus  Rexvtrfits  Albertfon.         «.c.  orA. 

u  •*  469.  Holt  507. 

[Mich,    to  Will.  3.    B.  R.     1  Ld.  Raym.  395.  S.  C]        *%*ad  Renu 

AN  order  was  made,  reciting,  Whereas  it  appears  to  us,  Child  bom  of  a 
two  juftices  of  the  peace,  that  Mary  Spencer,  wife  of  **"  ""£*> lhe 
Jonathan  Spencer,  mariner,  was  on  the  20th  of  March  ^  fom  before 
1695  delivered  of  a  male  baftard-child,  which  is  likely  to  the. time  of  U. 
be  chargeable,  fcfr.     And  whereas  it  appears  to  us,  that  £5"™?  to  *h* 

.       r  •  t**         I         o  1         j  1  1     t      /1  •      birth,  is  •  baf- 

the  laid  Jonathan  Spencer  was  employed  on  board  the  Hup  tard$  but  that 
cnlled  the  Pembroke,  in  his  majefty's  fervice  at  Cadiz,  and  nwft  «ppear  in 
was  not  within  the  king's  dominions  when  the  faid  child  *****  x  ^,dc  6 
was  begotten,  or  born  \  and  whereas  it  appears  that  Al-  2o,  34/&C*     * 
bertfon  had  carnal  knowlege  of  the  body  of  the  faid  woman,  5  Mod«  4*9- 
during  the  abfence  of  her  hufband,  and  that  he  begat  the 
faid  child ;  we  therefore  adjudge  him  to  be  the  reputed       [  4^4  j 
father,  and  to  pay  weekly,  &c.     And  the  faid  order  be- 
ing confirmed  upon  appeal,  was  brought  here  by  certiorari. 
And  now  Shower  and  Upton  moved  to  quaih  thefe  orders, 
becaufe  i8£//z.  c.  3.  gives  the  juftices  power  only  to  meddle 
with  baftards  born  out  of  lawful  matrimony ;  fo  that  though 
this  child  fhould  be  a  baftard,  yet  the  juftices  cannot 
meddle  with  k,  becsuife  he  is  born  in  lawful  matrimony  .• 
But  it  dots  not  appear  \n  this  order  that  this  child  was  a 
baftard ;  for  it  is  only  faid  the  father  was  abfent  when  the 

Q  3  child 
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child  was  begotten  or  born,  in  the  disjunctive ;  alfo  it 
doth  not  appear  but  the  hufband  was  in  England  during 
the  time  intermediate  between  the  begetting  and  birth. 
Per  Cur9f  He  is  a  baftard  who  is  born  of  a  man's  wife 
while  the  hufoand,  at  and  from  the  time  of  the  begetting- 
to  the  birth,  is  extra  qt/atuor  mar: a  ;  In  cafe  of  real  aclipu 
by  him,  the  tenant  may  plead  general  baftardy ;  and  on  a 
writ  to  the  bifliop,  he  will  certify  him  to  be  a  baftard  \ 
being  then  a  baftard  as  to  difcenf,  there  is  no  reafon  why 
he  fliould  not  be  a  baftard  as  to  all  other  intents,  and  in 
particular  a  baftard  within  18  Eliz.  which  is  a  remedial 
aft  :  Alfo  when  a  child  is  born  in  adultery,  he  is  born  out 
of  the  limits  of  lawful  matrimony^  the  law  then  taking  no 
notice  of  the  hufband  ;  and  fo,  though  we  mud  quafh  this, 
order,  becaufe  it  does  not  appear  that  the  hulband  was 
extra  quatuor  man  a,  during  all  the  fpace  of  time  inter- 
vening between  the  begetting  and  the  birth,  yet  we  hope 
care  will  be  taken  to  make  a  new  order  without  this, 
fault  (a).  Quafhed.  But  the  defendant  was  bound  over 
to  appear  at  the  ftflions. 

(a)    Nonaccefs   may  be  proved,  And  it  is  not  neceflary  that  n  on -ace  eft 

though  both  hufband  and  wife  are  infra  fhould  be  proved  by  pofitive  teitimony. 

quatuor  marie. ,  S:r.  923. ;  and  an  order  but  it  ipay  be  collected  from  ciicunj-" 

of  filiation  made  thtrtupoii,  Sir.  1076.  fiances.  4  T.  R.  3  j5. 

39.     The  Cafe   of  The   Churchwardens   pf 
Topfham. 

[Hill.  10  Will.  3.  B.  R.J 

juAie«ma*  'T'HREE  juftices  took  the  account  of  die  churchward- 
wak*  an  order,     1  ^       f  <£0pfoam     for  the  year  1607,  and  ad- 

that  the  I  aft  over-   .,,.  ,  rj       ,*  J      e         y \9  . 

fters  pay  the  fuc- judged  that  there  was  thereupon  due  from  them  to  thc 
creding  what  re-  parifhioners  of  Tofi/bam,  69/.  1 8  j.  iorf.,  for  the  repayment 
hinds. '"  vide  wnereof  t0  tnc  fuccetding  overfeers  for  the  year  1698, 
poft.  5'.4, 525,  the  juftices  made  an  order;  to  which  it  was  excepted, 
5i'>  533*  that  the  juftices  had  no  power'  to  make  fuch  order,  but 

only  to  iilue  warrants  to  diftrain ;  but  the  Court  ruled  the 
order  to  be  well  made,  and  confirmed  the  fame. 


40.     Dpminus  Rex  verfus  Gregory. 


d.    AN  order  was  made  by  the  juftices  of  peace  for  the  dc- 
„  <**  fendant  to  pay  40 /,  for  wages  generally  ;  and  ber 


Wages.    5  Mod. 
419.  Set.  and 

caufe  it  was  not  faid  for  what  wages,  it  was  moved  to 
r  a8c  1  flua*h  **>  for  they  can  only  fettle  wages  in  huft>andry  : 
vae  *£  442.  But  per  Cur.,  We  will  intend  it  for  fudi  wages,  fincc  the 
pi.  5.    3  T.  R.  cqntrary  docs  not  appear, 

496.     Sir.  8. 
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41*    The  Cafe  of  Sylvanus  Johnfcn. 

THE  jufticcs  of  SujTeX)  on  complaint  that  J.  was  come  To  remove  h* 
into  the  parifli  of  ifcW,  in  the  faid  county,  and  was  ^  ^1^1.^ 
Kktly  to  become  chargeable  to  the  f.iid  parifli,  and  adjudging  3$.  vi.  y9„m 
Sandherji  in  ifrw/  to  be  his  hit  legal  fettlement,  ordered  that  74-  Comb.^s. 
John/on^  and  his  wife  and  family,  fbould  be  removed  to  Sand-  sa  q    *  K,55  V 
^/)?;   which  was  quaihed ;    becaufe  w/i  coriflat  what  is 
meant  by  his  family,  and  fomc  of  them  may  have  a  legal  Str.  114.   Fcley 
fcttlemcnt  at  IJrosd,  though  J.  had  not.  '  *7**. 

42,    ChrifVs  Hofpital\f  G^, 

[Trin.  n  W.3.  B.  R.] 

A  Poor  child  was  left  in  ChrtJPt  Church  Hofpital;  ttpon  JwcMidwi 
1     •  ..•      1  1  r      1         1       r    •       1  •     r      dropped  I'l 

complaint  or  the  wardens  of  the  hofpital,  two  jul-  chrift  Church 

iices  made  an  order  on  the  ovcrfeers  of  the  poor  of  the  Hofpiul.  s<*> 
p^riih,  to  receive  and  maintain  the  child  ;  but  this  order  *ndJ*caa-  53- 
was  quaihed,  becaufe  it  was  not  faid,  that  the  parents 
-were  unknown,  or  likely  to  become  chargeable  to  the 
parifh :  For  though  a  child  of  three  months  old  be  help- 
lefs,  yet  the  parents  arc  bound  to  provide  for  it.  As  to 
the  principal  matter  which  was  hinted,  viz.  That  the  hos- 
pital was  bound  to  provide  for  poor  children  there  ex- 
fofed,  the  Court  thought  there  was  nothing  in  that. 


43.     Inter  The  Inhabitants  of  St.  Nicholas, 
Guilford  in  Surrey,  and  Killingtou  in  Suflex. 

[Trin.  1 1  .Will.  3.  B.  R.] 

A70  R  TH  E  Y  moved  to  quafk  an  order  of  two  juftices  Bnftard  fettled 
•*  *    to  remove  a  woman  and  her  baftard-child  from  A.  to  ^h're  born -  ^ 
JB.,  whereas  it  appeared  in  the  order  that  the  child  was  4sa!  Voft^Is, 
born  at  C.     Holt,  C.  J.  The  baftard  mult  be  kept  where  532.  Hoh  509! 
it  is  born  (0).  *  s,c: 

(a)    Though  ba (lards   are   fettled  on  tfce  parifli  where  they  are  fettled,  to 

where  born,  they  muft  be   removed  pay  money  for  their  lupport  aad  main- 

with  or  to  the  mother  for  nurture,  u-nance  to  that  where  tney  reticle  fox 

while  under  feven  years  old,  2  Seffl  nuture,  Cold*  6.     Fide  Doig*  9. 
C<*f.  89.    And  an  order  may  be  made  ' 


G4 
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44,     Inter  The  Inhabitants  of  tjie  Precinfl:  of 
Bridewell  and  The  Parifh  of  Clerkenwell. 


[Hill.  M  Will.  3.  B.R.] 


Ca 

S. 


rth.  <i<.         a  Special  order  of  feflions  was,  That  H.  was  bound  arx- 
sogi  fjudi"i '  prentice,  and  ferved  feven  years  to  a  hemp-drefier, 

liave  no jurifcic-  within  the  precintts  of  Bridewell,  and  afterwards,  he  lived 
tion  toiemovc  ninc  years  in  Clerkenwell  parifli,  but  gained  no  fettlement 
K^rJJl.  there  :  The  juftices  fent  him  to  Bridewell  as  his  laft  legal 
rochial  places.  (ettlement,  by  an  order  which  fet  forth  Bridewell  to  be  an 
r'ut  n°te  *  1*  extraparochial  place.  Et  per  Holt,  C.  j.  If  a  place  is  ex- 
Inhabitants  of*  traparochial^  and  Jias  not  {he  face  of  a  parity,  the  jufiice* 
Mokeianeand  have  no  authority  to  fend  any  man  thither;  and  fo  it  was 
Di°Am  B '  fe  ickWed  »n  the  cafe  of  Sir  John  OJborn  :  Poflibly  a  place 
it  was  adjudged  extraparochial  may  be  taxed  in  aid  of  a  parifli,  but  a  parifli 
by  Parker,  c.  J.  fliall  not,  in  aid  of  that.  This  is  cofus  Mtijus.  This  orcjer 
SLfaSS    wuqwlhcd. 

virtue  of  1 1  &  14  Car.  a.  cap.  12.  fe&.  at .  the  juftice*  may  eaercife  t^c  powers  g>en  by  43  EL 
apd  that  acT;,  in  all  evtrapa<ochial  places,  conuin:ng  more  houfcs  than  one,  fo  a^  to  come  unde^ 
the  denomination  of  a  vill  or  townfliip.  Pott,  pi.  48.  Vide  po£.  4S7,  50:.  2  Lev.  142,  143. 
4  Mod.  157,  15S."    1  Med.  251.    a  Mad.  237.' 

45.     Inter   The  Inhabitants  of    St.  Michael 
Be^enham  and  Kingfton-Bowfey. 

[Hill,  u  Will.  3.  B.  R.] 

Order  of  reverftl  ry  Was  fent  by  order  of  two  juftices  from  St.  Michael 
notaPThtdbma-  Bedenkam  to  Kingxton-Bowfey,  and  that  order  wi^s 

"\ ft ,\ot party."  reverfed  upon  an  appeal  to  the  feiiions :  Then  the  man 
Poft.  pi.  58.  tc  WCnt  to  JBedenhamy  and  Bedenham  fent  him  to  D.\  and  a 
Kme5***!5!* «  mo^on  was  ma<le  to  quafli  this  order,  becaufe  the  order 
to,  25.  Cartb. '  of  reverfal  upon  the  appeal  as  to  Kingston-Bowfey  was 
5(6.  s.  c.  £et.  conclufive  againft  all  the  world.  But  the  Court  held, 
and  Kcm.  a.75.   Tnat  tne  determination  upon  the  appeal  between  other 

parties  ought  not  to  bind  as  to  a  third  parifli  which  was 

no  party  (a). 

(a)  Fide  ace.  Bur.  $.  C.  17,  425. 


46.    Anonymous. 
[Hill.iiW.3.B.R.] 

Sf«ral  otter  A  N  order  of  feflions  drawn  up  fpecrally,  in  order  to 

*'  'SVodTio  Ae  *iavc  ^C  °Pmion  °*  tnc  Court,  was  concluded  ;  and, 

©pi^on  of °th?e  if  *fc  C°ur*  foould  be  of  opinion^  tbert,  &V.  which  was  held 

Couit  naugbj  3 
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paught ;  for  the  juftices  ought  to  determine  one  way  or 
other,  and  not  make  a  fpecial  conclufion,  referring  to  the 
Court  »  but  it  was  referred  to  the  judge  of  aQize, 

47.  Jnter  Inhabitant  Paroch.  Eaton-Bridge  and      [487] 
Inhabitant  Parcch.  Weftram  in  Kane. 

[Hill.  nW,3.  B.R.] 

AN  order  was  made  at  the  quarter-feflions  for  the  re-  p^orprifooai. 
lief  of  poor  prifoners  in  gaols,  and  providing  ma- 
terials to  fet  them  at  work,  upon  the  ftatutes  of  14  Elizm 
(.  5.  and  19  Car.  2.  if.  4.,  whereby  a  fum  was  aflefied  on 
the  feveral  parifhes,  not  exceeding  what  is  allowed  by 
both  a&s  ;  but  the  order  was  quafhed,  becaufe  they  ought 
to  have  made  diftin&  orders  upon  the  different  ftatutes, 
the  money  to  he  levied  by  virtue  of  each  ftatute  being  ap- 
plicable to  different  purpofes  (a). 

(a)  The  flat,  of  Elks.  \s  the  general     Cba.  is  for  the  relief  of  perfons  u* 
*&  for  parochial  relief.     The  itat.  of    gaol,  by  a  charge  on  the  county. 

48.  Inter  The  Inhabitants  of  the  Foreft  of 

Bean  tmd  The  Parifh  of  Linton. 

[Trin.  1 2  W.  3 .  B.  R.  S.  C.  Foley  97.] 

J  J  Lived  ten  years  in  the  foreft  of  Dean,  and  then  E*trapwocW«l 
-"     died,  and  left  feveral  children :  Two  juftices  made  *l™\  ™* 

■  1  r-  ,       Tr      i     ,«,  —7  ante}  pi.  44* 

an  order,  to  remove  them  to  Linton  in  Herefordjbtre.  Et  Hoit  575.  S.C. 
per  Holt,  C.  J.  If  a  place  be  a  reputed  parifli,  and  have 
churchwardens  and  ovcrfecrs  of  the  poor,  it  is  within 
43  Eliz.  though  in  truth  it  be  no  parifh ;  but  if  it  be  merely 
extraparochial,  as  the  juftices  cannot  fend  to  fuch  a  place, 
fo  they  cannot  fend  from  it :  As  it  is  exempt  from  re- 
ceiving, fo  it  (hall  not  have  the  benefit  of  removing,  for 
they  have  not  proper  perfons  to  complain.  Perfons  in 
extraparochial  places  muft  fubfift  on  private  charity,  as  all 
perfons  did  at  common  law  before  43  E/iz.  which  ena&s, 
That  every  parifli  (hall  keep  their  own  poor  5  in  confe- 
quence  of  which  the  jurifdi&ion  of  removals  was  firft  fee 
up  before  the  ftatute  14  Car.  2.  For,  unlefs  the  poor- 
were  removed  to  their  own  parifhes,  every  parifli  could 
not  maintain  their  own  poor.  But  the  ftatute  of  43  E/iz. 
does  not  extend  to  extraparochial  places.  Gould,  J.  flatted 
a  queftion,  If  the  juftices  of  the  county,  where  the  parifli 
wherein  he  was  laft  legally  fettled  lies,  might  not  make  an 

order 
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order  upon  the  paruli  to  make  a  rate  for  the  relief  of  thf* 
poor  man  in  the  extraparochial  place,  becaufe  not  having 
gained  a  fettlement  there,  he  remains  an  inhabitant  of 
that  parifli  ftill,  elfe  the  man  mr*y  be  ftarved  for  want  of 
relief  ?  Hrft9  C.  J.  Quafti  this  order,  and  then  go  and  get 
an  order :  Forafmuch  as  H,  was  fettled  in  the  parifh  of 
*  Linton^  and  is  not  able  to  provide  for  himfelf :  Thefc 
are,  t3'c. 

[  4S8  ]      49»     Inter  The  Inhabitants  of  Chalburjr  and 

Chipping-  Farringdon, 

.  [Tnn..:2WiH.3.  B.R.] 

"Parift,  upon        j  j  Was  removed  by  order  of  two  ju dices,  from  the 
wharaanongnal  T7 .         ;ft|  of  A%  in  Warm>iAJb\re%  to   Cbalbury  in  Ox- 

order  is  made,        r     n  •  t-  \  1  \  r  1  •    n*  ni  • 

cannot  remove  forPtre  >  "om  thence,  by  order  of  two  juitices,  to  Cbtp- 

till  that  be  re-     ping- Far  ringdon  in  Berkjbire,    It  was  objected,  That  Chal- 

Inte^'i  ^dC     ^iry  oug^t  to  ^ave  appealed,  and  got  the  order  upon  them 

Koit.  y\.  5i.      difcharged,  which.  Holty  C.  J.  agreed  ;    for  fending  the 

Mwt  509.  a.  C.  poor  man  to  another  place,  is  falfifying  the  firft  order, 

which  cannot  be  done  but  by  appeal ;  for  the  order  of  two 

juftices  is  a  determination  of  the.  right  againft  all  perfons, 

till  it  be  reverfed  :  Chalbury  (houid  have  appealed  from  the 

Warwick/hire  order,  and  got  that  fet  afide,  and  fent  the 

man  back  thither,  and  the  juftices  there  fhould  have  fent 

him  to  Chipping-Farr'wgdon ;  therefore  naught, 

50.   Inter  The  Inhabitants  of  Ware  and  Stan- 
ftead-Mount-Fitchet. 

[Trin.  12  Will.  3.  B.R.] 

AN  order  was  made  by  two  juftices,  to  remove  H.  with 
his  wife  and  children,  from  Ware  in  the  county  of 
liflex  to  Stan/lead  in  the  fame  county.     Exception  was 
taken  to  this  by  Mr.  Eyre,  ift,  Becaufe  it  was,  with  wife 
and  children.     2dly,  Becaufe  it  was  faid,  It  appears  upon 
examination  before  us,  or  one  of  us,  fe*r.;  and  the  examina- 
tion ought  to  be  before  both,  becaufe  both  are  to  make  the 
judgment  of  removal-     Mr,  Coivper  would  have  diftin- 
guitiied  this  as  the  firft  exception  from  the  cafe  of  Mich. 
10  Will.  3.  ante^pU  35,  4 1.     Of  his  wife  and  family,  be* 
caufe  he  might  have  fervants  not  removcable,  but  children 
Examination'      ought  to  follow  their  parents.    To  the  fecond  he  faid, 
puft  be  byfcuh  That  by  1 4  Car.  2.  c.  12.  the  complaint  is  directed  to  be 
thiol  iS^.C     made  t0  any  juftice,  and  in  conference  one  jufticc  may 


examine 


t 
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examine;  and  it  was  only  neceflhry  that  two  fhould  join  FareO  5}. Ante, 
in  removing  :  Sed  Cur.  contra  in  both.  To  the  firft  Holt9  pl*  aJ# 
C.  T.  faid,  Suppofe  H.  had  pyt  his  fon  out  to  fervicc  at 
fixteen  years  old  at  2?.,  and  accordingly  he  had  ferved  there 
a  year,  and  after  the  father  comes  to  live  at  B.  himfelf, 
and  the  fon  to  live  with. him  \  fuch  an  order  would  remove 
.the  fon,  though  he  be  not  removeable.  To  the  fecond, 
Gould,  J.  faid,  The  ftatute  directed,  and  the  practice  was, 
to  make  complaint  to  one  juftice,  and  he  grants  his  war- 
rant to  bring  the  poor  man  before  two  juftices,  and  then 
they  two  examine  and  remove  {a). 

(a)   Vide  2  Sir.  1092.  Bur.  S.  C.  136.    2  Bott,  3d  edit,  769.    3  T.  R.  707. 

51.     Dominus  Rex  verfus  The  Inhabitarjts  of     [  489  ] 
Long-Critchell. 

[Mich.  12  Will.  3?  B.R.] 

A  Man  was.  removed  from  the  parifli  of  Allhaliows  to  °r<ter  of  **««- 
the  p^rifh  of  Long-Critchell.    He  goes  from  Long- f*^*^*'^ 
Cntchcll  to  P. ;  they  got  feveral  orders  from  two  juftices,  Hole  510. 
by  way  of  execution  of  the  firft  order,  to  remove  him 
P.  to  L.    But  all  of  them  were  quaftied,  becaufe  P.  ought 
to  have  made  an  original  complaint,  and  upon  that  have 
got  an  order,  and  not  have  grafted  on  •  the  order  of  re- 
moval from  A.  to  L.y  though  they  might  have  ufed  that 
as  evidence  to  induce  the  juftices  to  make  fuch  original 
order  ;  for  P.  is  a  third  parifli,  againft  which  L.  is  not  (b)   . 
bound  by  the  order  of  removal  from  A.  to  L.f  but  may 
Cornell  the  right  of  fcttlement  with  them.    Mr.  Upton  took  S«  5  Mod.  311, 
an  exception,  that  the  enforcing  orders  did  not  appear  to  V£9  $%*%?£ 
made  by  two  juftices,  quorum  unus :    And   Holt,  Q.  J.  436.  pi.  18.  & 
feemed  to  think  that  a  good  exception,  becaufe  fuch  per-  Fott-  P1,  6o* 
ions  as  cannot  make  an  order,  cannot  execute  it :  But  the 
orders  were  quaftied  upon  the  firft  reafon. 

(1)  The  contrary  is  clearly  law,  as  the  world.    The  fame  is  held,  2  T.  R. 

is  held  in  the  next  fucceeding  cafe.  C98. ;  but  the  decilion  in  this  cafe  may 

It  was  acknowleged,  3  Bur.  55 1 ., as  a  be,  and  (comfimble)  is  good;  though 

fc tiled  point,  that  an  order  of  removal  the  reafon  to  which  this  annotation  is 

to  a  parifli  confirmed,  or  without  ap-  applied  is  falfe. 
peal,  concludes  that  parifli  againft  all 
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$2.    Inter  The  Inhabitants  of  Thackham  and 
Findon  in  Suflex. 

[Hill-    12  Will.  3.   B.  R.] 

T«roju*icci  a  poor  perfon  was  removed  in  1694  from  Wejl-Starrtng 
^IfedTom*  *^  to  Findon;  Findon  dots  not  appeal.  In  1700  the 
binds  the  whole  man  comes  to  Thackham ,  and  Thackham  fends  him  by  order 
F»«<h  UP<»  of  two  ju dices  to  Findon ;  Findon  appeals,  and  the  order 
tiiia  new  Stic-  wa*  difcharged.  All  three  being  now  brought  up  by  cer- 
ment  is  gained,  tiorari^  it  was  moved  to  quafh  the  order  made  upon  ap- 
vi«  ante,  pA.  pe.x\9  anc^  urged  that  Findon  was  bound  by  the  firil  order 
33     4^'  from    Weft-Starring  to   them,   from   which   they   never 

appealed,  with  refpeft  to  all  the  world,  and  are  concluded 
to  fay,  that  the  place  of  his  lad  legal  fettle  men  t  was  not  with 
vide  note  to  them :  But  in  refpeft  of  the  diitance  of  time,  the  Court 
preceding  ****•  could  not  tell  but  he  might  have  gained  a  new  fettlement 
at  Thackhaniy  and  that  might  appear  to  the  juftices,  and 
fhey  might  have  good  ground  to  difqharge  the  order  of  the 
two  juftices.  Then  the  counfel  offered  to  produce  an  af- 
fidavit, that  there  was  no  new  fettlement  proved  j  (hat 
the  Court  held  that  they  could  not  examine  that  by  affi- 
davit nor  inquire  thereby  into  the  reafon  of  making  the 
order  [a).    Ex  motione  Mr.  Shelly, 

{*)  Fide  2  Bolt,  gd  edit.  860.    z  Bur.  S.  C.  394. 
[  49°  1  53-     DittonV  Cafe. 

Vide  Pod  49T. 

1  Saik.67,  68.  [Pafch.    13  Will.  3.   B.  R.J 

OrdeT  for  d'f-      m#  OVED  to  qunfli  an  order  made  for  the  difchargc  of  an 

pieS^Se*'"  apprentice:  The  queftion  arofe  upon  the  claufe  of 

mailer  not  ap-     the  flatute,  which  directs,  That  upon  the  appearance  of 

taring.    Vide  the  mailer  the  apprentice  may  be  difcharged  by  four-  jut 

i*Mod?2.         tices,  after  the  next  juftice  hath  endeavoured  to  compofe 

5  Mod.  139,140.  the  matter  in  difference.     In  this  cafe  it  was  objefted, 

Rep.  b.j<.        tjlat  Ditton  the  matter  was  bound  over  to  appear,  and  did 

*oj?P*     **""    not  >  ana<  the  juftices  have  but  a  limited  jurifdiftion  j  and 

it  is  exprefsly  direfted  by  the  aft,  that  this  difcharge  is 

to  be  made  on  the  appearance  of  the  matter;  befides, 

there  is  another  remedy  to  proceed  on  the  recognizance, 

which  is  forfeited  by  not  appearing. 

Per  Cur.  The  aft  mult  have  a  reafonable  conftruftion, 
fo  as  not  to  permit  the  mafter  to  take  the  advantage  of  his 
own  obftinacy ;  and  it  would  be  very  hard,  that  fuppofing 
the  mafter  is  profligate  and  runs  away,  the  apprentice  (halt 
never  be  difcharged.     Afterwards  exception  was  taken, 

fcecaufa 
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becaufe  it  appeared  upon  the  fate  of  the  order,  that  Dittott 

was   a   collar-maker,   &  non  conjlat  what  the  trade  is, 

nor  that  it  is  within  the  ftatute;    like  Com/art's  cafe,  Ante  67, 471. 

where  one  was  bound  to  a  mantua-maker,  when  there  is 

was  no  fuch  trade  within  the  ftatute,  nor  at  the  time  of 

the  ftatilte (a):  And  in  this  cafe  it  was  faid,  that  the  j*uf-  *  St0"* •  m> 

tices  might  make  the  mafter  make  reftitution  of  part  of  *£„,  "0i.491" 

the  money,  and  that  it  hath  been  fo  adjudged. 

(*)  This  is  now  deafly  immaterial*  Sir.  663.     1  Bott,  3d  ed.  51$* 

54.  Inter  The  Inhabitants  of  Watford  and 

Wendover. 

[Pafch.  13  Will.  3.  B.  R.j 

*T*  WO  juftices  of  St.  Albans  made  an  order,  that  whereas  Afirfil  fir** 
*    they  were  credibly  informed,  that  Wendover -was  the  ^rn°r^^ 
place  of  H.'s  laft  legal  fettleirfent,  but  no  where  adjudged  rouTbiVVhe 
it  to  be  fo ;  from  this  order  there  was  aij  appeal  to  the  fcffion*  of  th* 
quarter-feflions  of  St.  Albans  f  where  it  was  confirmed;  SJ^^dL 
and  both  were  quaflied ;  the  fir  ft,  becaufe  there  was  no    C  °°rp  ' 
adjudication  of  what  was  the  place' of  his  laft  legal  ftttle- 
menf,  and  the  feconJ,  becaufe  the  appeal  ought  to  have 
been  to  the  feffions  of  the  county,  not  of  the  corporation  ) 
and  as'it  was,  it  was  coram  nonjudice* 

55.  Inter  The  Inhabitants  of  Suddlecomb  and     [  491  j 

Burwafli. 

[Trin.  13  Will.  3.  B.  R.] 

'pXCEPTION  was  taken  to  an  order  of  two  jufticea,  CompUint  that 
*-*  becaufe  it  was  only  faid  to  be  complained  by  the  H.u  likely  t* 
churchwardens,  that  the  perfon  removed  was  likely  to  be-  not'e^h^ 
come  chargeable,  but  not  adjudged  fo  by  the  juftices.  without  adjudU* 
Holt,  C.  J.  faid,  That  the  juftices  cannot  remove  a  man,  ^J(j**i  *!"* 
uolefs  he  be  likely  to  become  chargeable,  for  otherwifc  pMn7ous) on" 
they  might  remove  a  man  of  an  eftate ;  and  he  took  a  complaint,  *c. 
diverfity,  that  where  the  order  is,  Whereas  it  appears  to  us,  *■*  P"rilJ*e,fr 
ccc*  on  the  complaint,  ccc.  that  J.  o.  ts  likely  to  become  charge*  Ante  473, 478, 
able  to  the  parijb)  that  will  be  well  enough  ;  but  where  it  is,  479;   Poft  530* 
is  here,  Whereas  complaints  has  been  wade,  &c.  that  is  ill:  J  f^ff 
But  it  was  agreed  to  be  referred  to  the  judge  of  alfize.  Ra>m'.  65* 
Poftea^  Pafch.  2  Ann.  B.  R.    The  cafe  of  the  Inhabitants  «  sh6w.  76. 
Of  Darnell  in  Che/hire,  the  fame  rcfolution.    Pojlea,  Pafch.  *  J£J;  *7°; 
2  Ann.  B.  R.  the  fame  rcfolution.     It  ought  to  appear,  $.  c.  6  Mod. 
that  the  perfon  removed,  is  a  perfon  removeable*  and  '63>l64-  Hole 

there 
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J76.  d<m;.66i.  there  ought  to  be  a  particular  averment,  that  he  is  likely  td 
JSL^tr-  »»«*  chargeable. 

iScrv77,5*7. 

56.     Dominu$  Rex  verfus  johnfon. 

[Trin.  13W.3,  B.R.] 

Seflibnsimy  *TpHE  juftices  of  peace  at  ttewcajlle  in  Northumberland 
«*der  aT'di?-*1  difcharged  an  apprentice  by  an  original  order  made  at 

charge  appren-  the  feflions,  without  any  previous  application  to  a  juftice 
tic*  See  1  Saik.  ()f  (]ie  peace  to  endeavour  to  compromife  the  matter,  as 
i7Mod.  ^,287.  tnc  ft&ute  dire&s ;  and  after  fcveral  debates  it  was  ad* 
t  Saund  314, ,  judged,  that  if  this  had  been  a  new  thing,  the  Court 
516.  1  Vent,  would  have  thought  a  previous  application  to  a  juftice  ne- 
il^Teiiip'*-"  ccn*"ary  5  but  there  having  been  fo  many  original  orders 
Hard.  101.  Str.  made  at  feflions  brought  into  this  court,  and  confirmed 
H3*  7°^  here,  it  was  too  late  to  call  this  matter  in  queftion ;  fo 
the  order  was  confirmed. 

57;  Minchcamp's  Cafe. 

[Trin.  13  Will.  3.  B.R.] 

Juftices  at  fef-  YjE  being  a  merchant  at  Mile-End^  two  juftices  boutict 

S.^Kr  a  Poor  SIrl  aPPrcntice  to  him  ;  he  appealed  to  the 

fit  to  oblige  H.  feflions,    and  the  order   was   difcharged  j    becaufe  the^ 

to  take  an  aP-  thought  it  unfit  to  compel  a  merchant  to  take  an  appren- 

Vide  ^Mod."01,  ^ce  '  anc*  now  tQ's  ^ourt>  on  confideration  of  the  matter* 
163, 164.  "  confirmed  the  order  of  feflions  5  becaufe  the  late  a£t  hav- 
iSaik.66,68,  ing  made  perfons  compellable  to  take  apprentices,  and 
j&L  1  sho**.  g^en  an  appeal  to  the  feflions,  it  was  in  the  difctetion  of 
76.  3  Mod.  170.  the  juftices  at  feflions  to  determine,  #  whether  it  was 
Raym'  tl'  or  was  not  fi"*0?  t0  Put  an  apprentice  upon  any  one  ;  and 
c  Mod.  1™,  therefore  the  Court  would  not  difturb  what  the  feflion3 
240.    t  saund.  had  done,  but  confirmed  the  order. 

3i4t  31*' 

•[492] 

58.     Inter  The  Parifhes  of  Swanfcomb  and 
Shensiield. 

1  [Pafch.  1  Aan.  B.  R.] 

finafonly'be.  "    A   ^00r  man  was  ^ent  ^y  tWO  juftices   tO  Shetlifield,   ZTiA 

tween  the  par-  **  upon  an  appeal  the  order  was  confirmed ;  after- 
tic.:  Ordef^on-  wards  Shcnsfield  fends  him  by  an  order  to  Swanfcomb :  AH 
•p^afeVfrom,  is  &&  orders  being  brought  up  by  certiorari,  the  order  to 
final  as  to  all  the  fend  him  to  Swan/comb  was  quafhed,  becaufe,  by  the  de- 
*ortd.    Ante,    termination  of  the  juftices  in  affirmance  of  die  order  on* 

3  th* 
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the  appeal,  Skensfield  was  cftopped  againft  all  the  world  pi-  45-   J  Vent. 
to  fay,  That  was  not  the  place  of  his  laft  legal  fettlcment ;  jf1®*  5#;lvl^od: 

i  •      o.  r  1  i°  i  r      i         4*7-       ©Mod. 

for  thQ  jultices  cannot  remove,  but  to  the  place  of  the  269,287. 
laft  legal  fettlement  *,  and  (hewing  any  later  place  of  fettle* 
ment  will  difcharge  the  order  on  the  appeal;  and  the  Poft.  514,  527. 
diverfity  is  between  an  order  difcharged  and  an  order  con-  ^^3^5'  ^ 
firmed  upon  appeal,  or  not  appealed  from.     In  the  firft  17,  551, 425, 
cafe,  the  matter  is  at  large  as  to  all  places,  but  the  place  Caid.  59. 
to  which  the  poor  man  was  fent,  which,  upon  the  appeal, 
was  determined  not  to  be  the  place  of  his  laft  legal  fettle- 
ment.    But  in  the  later  cafes,  the  place  to  which  he  was 
fent  is  bound,  and  the  order  final  and  conclufive  as  to  all 
the  world. 

£9.  Inter  The  Inhabitants  of  Wefton-Rivers  s-c.  sMo*. 
and  St.  Peter's  in  Marlborough,  ™!'inhab.  of* 

Woo  tun -Rivers. 

TjPON  an  order  of  two  jufticcs,  it  was  objc&ed,   ift,  it  is  ncceffrry  to 
*-*    That  it  was  not  faid  that  the  woman  was  poor,  t*fc,  lhc^ln  *,w". 
but  lame,  and  like  to  become  poor,     2dly,  That  it  was  jt  was  made  upon 
not  faid  (he  did  not  offer  fecurity.     3dly,  That  it  was  faid  complaint  of  th« 
to  be  upon  complaint  only,  and  not  of  the  churchwardens,  clmrth-w*[<*- 
&c.    4thly,  It  was  not  faid  lhe  rented  not  a  tenement  of  not  that  the  party 
10/.  per  annum.     The  two  laft  were  the  obje&ions  chiefly  did  not  rent  a 
infilled  upon;  and  the  Court  was  clear  as  to  the  firft  of  tenement  of  10 1. 

.     r  r        .         ,         .  rt.  ..  r     ,       per  annum. 

thcie  two,  viz.  that  it  mult  be  upon  complaint  of  the  vide  ante  491. 
churchwardens,  fc>V.,  and  fo  appear;  but,  upon  reading  the  Poft-  524»  5  56- 
return,  another  queition  arofe;  for  the  return  fet  forth  at  £2e'iSS^s?c?" 
large,  that  upon  complaint  of  the  churchwardens  and  over-  earth.  365, 
fcers  of  the  poor  concerning  A.  to  the  jultices,  they  the  Holt  510. 
faid  jufticcs,  one  of  the  quorum^  made  the  following  order  cet*ViiA<t«. 
in  hac  verba  :  For af much  as  complaint  hath  been  made  to  us>  18, 165.  Caict 
&c,  fo  that  it  was  urged,  that  the  defe£t  of  die  order  was  f'f"}9'   £e- 
fupplied  by  the  return  of  the  certiorari.     As  to  the  laft  cf  not  i™<fc  goo/ 
the  four  exceptions,  Holt,  C.  J.  faid,  thafbeforc  13  Car.  2.  by  matrer  allege* 
two  jufticcs  *  removed  by  confequence  of  law,  upon  43  in  thc  rctutn* 
Eliz.y  becaufe  that  ftatute  makes  a  provifion,  that  every  *  [  493  J 
parifti  (hall  maintain  its  own  poor;  therefore  thejuftices 
confidered  who  were  properly  the  poor  of  a  parilh,  and 
they  were  held  to  be  fuch  as  were  there  fettled  a  conve- 
nient time,  which  was  thought  a  month,  fo  that  a  month's 
abode  made  an  inhabitant.     Still  there  remained  fevcral 
doubts,  which  occafioned   13  dff  14  Car.  2.  c.  12.,  upon 
which  ftatute  the  prcfent  queftion  arifes,  viz.  Whether 
the  power  to  remove  be  not  founded  on  13  ts"  14  Car.  2.9 
but  on  the  law,  as  it  was  before  ?  And  fincc  fuch  an  order 
would  ferve  to  remove  before,  why  will  it  not  fcrve  now, 
fince  the  ftatute  ?  Or  whether  13  to*  14  Car.  2.  obliges  the 

jultices 
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jUftices  to  alter  the  form  of  their  order  ?  And  this  depends 
upon*  this  part  of  the  ftatute*  viz.  Whether  it  be  by  way 
of  giving  jurifdi£Hon  or  reftri&ion.  At  another  d*r,  Afo/f* 
C.  J.  prortounced  judgment j  as  to  the  exception  to  the 
not  averring  that  (he  did  not  rent  a  tenement  of  10/.  per 
annum,  he  (aid,  the  Secondary  had  fearched  the  precedents* 
and  thty  are  without  this  claufe,  according  to  the  form  of 
the  orders  before  14  Car,  2.  And  this  order  therefore  is 
well  enough  5  and  if  the  party  rents  a  tenement  of  10  /.  per 
annum,  he  may  appeal  to  the  fefiions.  As  to  the  other 
exception,  it  is  fatal  (a),  for  no  one  can  difturb  a  man 
coming  into  a  paiifli,  but  they  that  have  authority  to  do 
it.  A  complaint  ex  officio  from  one  not  concerned  is  no- 
thing, it  may  be  the  parifii  are  willing  to  keep  him  \  and 
bn  certiorari  as  to  the  return,  that  cannot  cure  the  order,  for  they  had 
jufticcs  can  only  ex.ercijfed  their  authority  before;  and  by  the  certiorari  they 

teturn  ihe  order    ,  »_    ^     '  .1/  i        •     f  1  5 

in  hec  vwba.  have  no  power  but  to  return  the  order  in  hac  verba ;  and 
vide  t  Saik.  therefore  what  they  think  fit  to  return  farther  the  Court 
,*7#  can  take  no  notice  of. 

{a)  VideFdey  267.  Set.  #  Rem.  35.  Bur.  S.  C.  24.    And.  361. 

60.  'Inter  The  Inhabitants  of  St.  George's  and 
St.  Olave'sj  Southward 

^bftice  cannot     np  WO  orders  were  returned,  thd  firft  for  fettling  a  poor 

ZEteZtt 'the  .  man'  onc  Thoma*  Gilli  and  *«  fecond  a  confirma- 
f ariA  whither  tion  of  the  firft,  upon  an  appeal  to  the  quarter-fefftons  : 
H.  is  feat  to  re-  The  firft  order  recited,  That  *wbereas  complaint  hath  been 

^«6?'pU^  maie  t0  us>  &c>  ihat  T*  G'  hai  °f}aU  *ntruded  int0  thtpnh 
*  4S0,  pi.  \u    rijb  of  St.  George'jr,  *we  adjudge  hitn  to  be  loft  legally  fettled  at 
Como.  3*5.  1    St.  OlaveVi  Tbefe  are  therefore  to  require  jou  to  tonvey  the 
earth.  449.      j^  Tho;  Gm  t0  fa  parijh  of  St.  OlavcV,  and  thfc  direc- 
tion upon  the  order  was,  To  the  churchwardens  and  oven 
% fieri  of  the  poor  of  the  parijh  of  St.  OlaveV :  Quaflied ;  fot 
they  ought,  and  can  only  order  the  parifti-officers  wherfc 
the  intrufion  is  made,  to  make  the  removal* 

[494  ]      61.  Inter  The  Parifhes  of  St.  Andrew's  Hoi* 
born,  and  St  Clement's  Danes. 

[Mich.  3  Ann.  B.  R.] 

Seffions  being  **pHE  Court  of  quarter-feflions  of  Middlefix  made  ax! 
Uw,0ftfj/Jitcr  order,  and  afterwards  the  fame  feffiohs  vacated  it  by 

their  judgment  z.  fubfequent  order ;  and  a  certiorari  being  brought,  both 
and  make  a  new  orders  were  returned  thereon*    Et  per  H*lt>  C.  J.  YoU 

{hould 
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fiould  not  have  returned  the  vacated  order,  but  only  the  °*&«\  but  moil 
latter-    This  is  as  if  we,  difliking  our  judgment,  ihould  Jg*  *j£* 
the  fame  term  make  an  entry  of  two  different  judgments,  6  Mod.  387* 
and  return  both  upon  a  tyrit  of  error,  which  ought  not  to  **oft*  6o5>  606. 
be  :  The  feflions  is  all  one  day.  and  the  juftices  may  alter  |.  c?p0i?6o6. 
their  judgment  at  any  time,  while  it  continues :  Thus,  at  Sett.'and  Rem.* 
the  OUBaify,  you  fee  judgment  dep&infort  &f  dun  given  5  268*  Holt  5««. 
and  yet,  if  the  party  will  plead,  we  will  fet  afide  thatjudg-  Cttmb*66»35> 
ment,  and  admit  him  to  plead. 


Dutiatotp. 


1.    Rex  &  Regma  tier/us  Tippin,  jftiS? % 

[ 1W.&M.B.  R.] 

svt?£  was  outlawed  upon  ah  information  for  feducing  M.  ootfewed  frr 
^    a  young  gentleman  to  marry  a  young  woman  of  a  JJSJSISiibv 
lewd  chara£ter,  and  fined  5000  /.     And  it  was  moved  in  on  fined  ft*  the 
behalf  of  the  defendant,  that  he  could  not  be  fined  upon  fia-  s** «  ***• 
the  outlawry,  becaufe  in  mifdemeanor  the  outlawry  does  *J*  luym.1^ 
not  enure  as  a  convi&ion  for  the  ofience,  as  it  does  in  cafes  a  Chm.  Caf.44! 
of  treafon  and  felony ;  but  as  a  convi&ion  of  the  con-  0uth-  3**- 
tempt  for  not  anfwering,  which  contempt  is  puniflicd  by  ?3od. *m1* 
the  forfeiture  of  his  goods  and  chattels  \  and  if  he  might  7  Mod.' 39.  * 
be  fined  now,  he  mull  be  fined  again  upon  the  principal  *Mod.*77fi7S. 
judgment.    And  the  firft  was  held  to  be  irregular,  for  the 
outlawry  in  thefe  cafes  is  not  a  convidion,  as  appears  by 
Fleta  42.     O^uamvu  quis  pro  contumacia  tsf/uga  utlagttur, 
run  propter  hoc  convi&us  eft de fa&o  principals 

a>    Attorney  General  vtrfus  Baden.  £495  ] 

{Mich.  5  W.  &  M/] 

A  Owes  money  to  3.  on  a  judgment,  and  to  C.  on  a  vide  11*.  17. 
"•   bond  s  A.  is  outlawed  at  the  fuit  of  the  obligee,  and  1  Lev.  33, 3%. 
his  lands  feized  on  the  outlawry  %  and  the  queftion  was,  Jj£*'  49"u5j| 
Whether  the  conufee  of  the  judgment  could  extend  thefe  J06.' 7* 
lands  ?  And  it  was  held  the  outlawry  ihould  be  preferred* 
and  that  the  king's  hands  ihould  not  be  amoved,  unlcfs 
the  conufee  could  ihew  covin  and  pra&ice  between  the 
obligor  and  obligee. 

VoL.IL  H 
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Where  the  plain- 
tiff /hall  reverfe 
it  at  his  own 
carge.  x  Vent 
46. 


^AsmtyjJ-J- 


3.    Adlame  *wyfc/  Colebatclu 

[Pafch.  8  Will.  3.  C.  B.] 

T  T  was  moved  in  C.  B.  that  the  plaintiff  might  reverie 
*  an  outlawry  at  his  own  charge,  upon  affidavit,  that 
the  defendant  was  a&ually  in  the  Fleet  in  execution  for 
the  plaintiff  in  another  fuit,  and  he  knew  it ;  and  it  was 
granted,  becaufe  the  plaintiff  (hould  have  brought  him  to 
the  bar  by  habeas  corpus,  and  there  have  charged  him  with 
a  new  declaration  [a). 

(a)  Fide  Rep.  B.  R.  Temp.  Hard.  123. 


Note ;  The  law 
is  now  altered  in 
this  particular, 
bv  flat.  4  tc  5 
W.  &M.  c.  iS. 
Vide  poft.  pi.  6. 
See  2  Lev.  464. 
Cro.  £1.  17c, 

Vj.  Barnes  324. 


4.     Lee  vcrfus  Millard. 
[Mich.  8  Will.  3.  c.  b.] 

A  Like  motion  was  made  upon  affidavit,  that  the  defend* 
^*  ant  lived  publicly,  and  was  denied*  Et  per  Powell,  J. 
Such  motions  are  frequently  granted  in  B.  R.,  becaufe  it 
is  a  great  charge  to  reverfe  an  outlawry  there ;  for  the  de- 
fendant mud  appear  in  perfon,  but  here  he  needs  not,  and 
the  charge  is  but  16/.  8</.,  not  fo  much  as  a  bailiff's  fees 
for  an  arrcft.  We  have  always  denied  this  motion  of  late. 
2  Yen.  46. 


Error  te  reverfe 
outlawry  fut  fe- 
lony ;  if  there 
be  lands  there 
mud  go  a  fcire 
facias  [againjl 
ell  the  tertcnantt 
and  lor dt9  mediate 
and  immediate, 
2  Hawk.  c.  50. 
fe&.  13.]  but  if 
attorney-gene- 
ral confefs  00  re* 
cord  that  there 
arc  none,  no  fcire 
facias  it  ntcef. 
f»xy.  S.  C.  Holt 
51 S.  VI.  1  And. 


5.     ArtburV  Cafe. 
[Hill.  8  Will.  3.  B.R.J 

aR  THUR  was  outlawed  for  felony  upon  five  indi&~ 
■"  ments,  and  afterwards  came  in,  and  was  brought  to 
the  bar,  and  afked  what  he  had  to  fay  why  judgment 
fhould  not  be  given  ?  He  produced  five  writs  of  error.  Et 
per  Holt,  C.  J.  If  there  be  no  lands,  the  attorney-general 
may  confefs  error,  and  then  he  (hall  plead  prefently,  and 
be  tried  upon  the  indictments.  If  there  be  lands,  there 
muft  be  a  fcire  facias  againft  the  lords,  mediate  and  imme- 
diate, to  fti£w  en ufe  why  he  (hould  not  have  reftitutiom 
But  if  it  be  fuggeftcd  on  the  roll  that  he  has  no  lands,  and 
the  attorney-general  confefles  it,  there  needs  no  fcire  fa* 
cias. 

188. 


%#   A  fcire  facias  tnoft  be  into  all    3  Keb.  29.    But  not  In  outlawry  fa 
counties  where  the  criminal  has  lands,    treafon,  2  Hawk.  c.  50.  fed.  13. 
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6.     Anonymous. 

[Mich.  10  Will.  3.  B.  R.] 

Jr  J  Was  outlawed  in  two  a&ions,  one  was  10/.  ttic  Defenaant  tatH 
***•  other  for  40/.;  and,  upon  reverfing  th6  outlawry,  not  appear  in 
the  Court  took  fpecialbail  for  the  firft,  and  an  appearance  JJtoJ  to  S**ic 
for  the  other,  upon  4  &-$  W.  &  M.  c.  18.  Notes'  The  fntr^rfbn  »Cft- 
recognizance  was  taken  purfuant  to  31  Eli%.  c.  3.  Notes  tony.  Videame* 
Now^r  4  V  C  JF.  &•  M<  one  outlawed,  except  for  trea-  P1-^  $ty.*97. 
Ion  or  felony,  need  not  appear  in  perion  to  reverie  an  out-  1  wiifans. 
lawry,  but  by  attorney.  *  Sua.  2178* 

7.     Symmons  verjits  Bingoe  arid  Cook. 

{Pafch.  4  Ann.  B.  R.] 

*T*  H  E  defendant  Bingoe  being  a  feme,  and  waived  upon  if  two*ie<mt~ 
*    procefs  of  outlawry,  it  was  now  moved  on  her  behalf,  law*k*m>£t£ 
that  upon  filing  common  bail,  (he  might  have  liberty  to  b^ghtiathe 
reverfe  the  outlawry.    Per  Cur.  The  writ  of  error  to  re*  name  of  both* 
verfe  the  outlawry  muft  be.  brought  in  the  name  of  both  Jttt<me_2"^f 
die  parties  that  are  outlawed ;  and  if  one  only-  appears,  the  /^^  cro.  £L 
other  may  be  fummoned  and  fevered,  and  tnen  the  out*  170,317$* 
lawry  may  be  reverted  for  the  benefit  of  him  who  appears 
only.   Before  it  can  be  reverfed  for  want  of  proclamations,  31  tilt.  t.  3. 
the  party  outlawed  muft  give  bail  to  appear,  and  to  anfwer 
in  another  a&ion. 

If  the  party  outlawed  comes  in  gratis  upon  the  return  of  if  H.  comes  fa 
the  exigent,  alias  or  pluries,  he  may  be  admitted  by  mo-  Jl^lJjJJt 
tion,  to  reverfe  the  outlawry,  for  any  other  caufe,  but  bll^  otherwlfe, 
want  of  proclamations,  without  putting  in  bail.    If  he  if  by  «cpi  ««rp«t. 
comes  in  by  cepi  corpus,  then  he  (hall  not  be  admitted  to  Cro' Bh  T07* 
reverfe  the  outlawry,  without  appearing  In  perfon,  as  in 
fuch  cafe  he  was  obliged  to  do  at  common  law  { or  putting 
in  bail  with  the  flierifffor  his  appearance  upon  the  return 
of  the  cepi  corpus,  and  for  doing  what  the  Court  (hall  or* 
«ler.     Appearing  by  attorney  is  an  indulgence  by  4  isf  5 
W*.  (3*  M.j  and  the  bail  is  to  be  fpecial  or  common  in  this 
as  in  other  cafes  («). 

Of  pleading  outlawries  in  bar  or  abatement,  vide  Cro.  Car. 
566.  3  Lev.  29.  1  Show.  8.  And  how  to  plead  an  outlawry 
ieforeir  after  judgment,  fee  1  Lutw.  no,  ill.  And  how 
to  plead  it  in  the  fame  court,  and  how  in  another,  I  Lutw.  40* 
a  Lev.  50. 

{a)  H.*ee.  Senile  v.  Han/on,  1  Wilf.     3  Bur.  1482.  Campbell  v.  Daley  t<$B*r. 
3.   z  $tr.  1178.   Cracraft  v.  Glethwe,     1920.     Vide  Barnes  326. 

H  2 
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UttP  *£>?**  an&  flietotng  of  Dee**, 


1643.    *  Lev. 
141.   1  Ssund. 
Hob.  i '7. 
Farfl-  9  it  }l. 
6  Mod.  *3. 


^*t. 


I.    Salifbury  tffl^/x  Williams. 
[Mich.  4W.  &M.  B.R-] 

Wwt*f  profert,  |  N  debt  on  a  bond  in  the  grand  feffions  of  Walts,  the 
ofiiyform.  vwe  1  plaintiff  omitted  in  his  declaration  to  make  *  profert, 
^it.^4.  5  one,  y^  Judgment  was  for  the  plaintiff  j  and  now  in  error 
this  omiflion  was  infifted  on,  and  the  Court  held  it  only 
matter  of  form,  of  which  no  advantage  could  be  taken 
after  verdift,  or  on  a  general  demurrer,  and  therefore  af- 
firmed the  judgment.  Sid*  249*  Cro.  Car.  190.  Cro*  EL 
153.  217*  \6  &  17  Car.  2.  cap.  8. 

2.    Morris's  Cdft. 

[Tri.7WilL3.B.R-] 


IN  replevin,  tlie  defendant  avowed  for  a  renteharge,  and 
made  title  by  a  will,  and  pleaded  it  with  a  profert,  and 


Upon  profert 

made  unnecefla 

riljr,  o>er  ih*H  _  #         _    _       - 

not  be  given,      the  plaintiff  infifted  to  have  oyer,  alleging  it  was  the  avow- 

v«eSMod.i8.  ant»8  f0iiy  to  make  a  profert  of  it,  and  he  ought  to  take  ad- 

3     f" SQ*        vantage  of  it.    Et  per  Cur.  He  was  not  bound  to  plead  it 

fo  \  it  is  but  furplufage,  and  we  will  not  compel  him  to 

give  profit. 

3.     Roberts  verfus  Arthur. 

[Mich.  13  Will.  3.  B.  R.] 


Deed  remaint  m  tjPON  the  profert  of  a  deed  it  remains  in  court  all 
wrmVi'ipro8-  that  term,  but  no  longer,  unlets  it  be  controverted ; 

4  iiced ;  other,     but  tetters  teftamentary,  or  of  adminiftration,  do  not  re* 
wife,  of  letter*    ma;n  in  court }  for  the  party  may  have  occafion  to  produce 
«S2SSZ   them  elfewhere.     Vide  36  ti.  6.  Zo.    Per  Cur. 
tion.  s.  c  Where  the  letters  patent  pleaded,  are  recorded  in  the 

Hd" Bf Kv?h*'  ^ame  co^rt  w'ierc  *c  P^ca "  pleaded,  the  party  need  not 
patent?  mult  be*  ^cw  t^lcm  >  but  where  in  another  court,  he  muft  plead 
/hewn,  and  where  them  with  a  profert  in  Cur. 1  or  the  exemplification  of  them 

not.  Mod.  Cafei    un<|cr  fa  grcat  fca|#      per  JjQ/t    Q,  J. 
»jt.   5  Co.  76.  °  *  * 

4  Lev.  141.    Faxtil.  9,  38.    Lutw.  1644. 


jSDgcr  auU  Vetoing  of  JDtiD&  &&  49S 

4.  Longavil  verfos  The  Hundred  of  Ifleworth.  %%"*£: 

.  [Mich.  a  Ann.  $.  R.     z  Ld.  Raym.  969.  S.  C] 

IN  debt  againft  die  hundred  of  Iflewrth  ;  the  defendant  Dental  of  dyer 
pleaded  in  abatement  caption  del  robbers,   &c,    the  J^J^ffi* 
plaintiff  replied  nul  caption,  tec,  upon  which  it  was  do  cnSr^Wwife 
murred,  ^nd  a  refeondeas  oufter  awarded ;  and  now  all  be-  of  granting'*, 
ing  the  lame  term,  the  defendant  craved  oyer  of  the  writ,  J^/Vm*  rf. 
and  that  being  fet  forth,  plraded  the  general  ifljie.     Ei  per  %9L 
Holt,  C  J.  To  deny  oyer  where  it  ought  to  be  granted  is 
error,  but  not  0  contra ;  Therefore  we  ought  either  to  grant 
or  to  enter  the  denial  upon  record,,  that  they  may  alhgn  it 
for  error.    If  the  plaintiff  will  conteft  it,  he  may  ftrike 
out  the  reft  of  the  pleading,  and  demur,  in  order  to  ob- 
ftrud  the  oyer :  And  at  another  day  it  was  ruled,  that  the  VideDoog.  \%% 
defendant  could  not  have  oyer,  becaufe  he  had  already  £*£)•  *  T.  *• 
pleaded  in  abatement,  and  having  otoyer  is  never  to  enable    5 ' 
the  party  to  plead  in  bar,  but  to  plead  to  the  writ,  which 
is  done  already,  and  therefore  paft. 

c,     Armit  vtrjus  Bream.  s.c.6Wo+ 

[Mich.  3  Ann.  B.  R.]  \^  ***** 

\KT  HERE  a  man  has  obliged  himfelf  to  make  a  deed,  Where  w.  it 
v v    and  is  f ued  for  not  doing  it,  it  is  not  enough  to  fay,  J^^0^*^ 
that  he  made  the  deed,  vizi  lcafe,  bond,  &ct  but  he  mult  itfenthi"©^*- 


ltt  it  lortn,  that  the  Court  may  judge  of  its  fufficiency ;  wifewkic* 
lor  it  oufehg  16  be  a  good  "deed  j  but  li  it  be  to  deliver,  or  ^rodSt 
Bicw,  or  produce  a  deed,  that  is,  a  deed  already  ix\ade,  only 
there  it  is  enough  to  fay,  that  he  delivered,  or  {hewed,  or  "<u 
produced  it.     Per  Holt,  C.]. 


produce  i 
MeYehr.lll. 


6.     Cook  verfus  Remmington.  fi7^6Moa# 

[Mich.  3  Ann.  B.  R.] 

J  N  debt  upon  a  bond,  the  defendant  demanded  oyer  of  Defendant  de- 
*  the  condition,  wmen  was,  to  perform  covenants  in  an  jJ^J^which 
indenture,  and  then  demanded  oyer  of  the  indenture 5  and  he  ought  to  f«t 
the  plaintiff  gave  it  him,  omitting  an  indorfement,  which  J^^IIi^'nT 
was  made  before  the  execution  of  the  deed  5  upon  th\$  oyer  gWe|  oy„*^t 
the  defendant  pleaded  performance ;  the  plaintiff  replied  ia>i«rfeaa'  it  U 
and  fet  forth  the  indorfement,  and  prayed  judgment  for  •«  &*  <k.*ndl 
the  variance.     Sed  per  Cur.,  ift,  The  defendant  fhould  ^J^ 
have  fet  forth  the  indenture  himfelf,  being  a  party  to  it,  1  Sauna.  *, 
H  3  '     and 


498  $  partion  general  anti  ©pcciaL 

j  Sid.  50, 97,     and  {hould  have  pleaded  performance  to  all  the  covenants 

JoT  xVcQ&tv.  tncrcta-    2<Ny»  ^c  pU»tiff  was  not  obliged  to  give  oyer 

1  Sauna.  9,  in!  of  the  indenture,  and  though  he  did,  yet  doing  what  he 

Cro.  T«c.  360.    nee<i  not  do,  the  fetting  it  forth  is  not  at  nis  peril,  as  where 

Krffway1 7^.       l*c  is  *  obliged  to  fet  it  forth ;  nor  is  he  concluded  to  fay* 

*  T  Aftrt  1    ^**  t'icrc  *s  morc  conta*DC<*  *n  ^c  indenture,  but  at  liber- 

^   t  t99  1    ty,  as  well  as  if  the  defendant  himfelf  had  fet  it  forth  ;  and 

the  Court  held,  that  as  the  defendant  was  bound  to  fet  it 

forth,  fo  he  was  bound  to  fupply  this  omiffion,  and  make 

bis  plea-complete ;  and,  for  this,  judgment  was  given  for 

the  plaintiff. 

%*  A  deed  may  be  pleaded  as  loft     Read  v.  Brooiman,    3   Term  Reports 
by  time  or  accident,  without  profert,     151* 


Vide  Lutw. 
1009*  Cro.  EI. 
4fo.    5Cof49, 
50.  Hutt.  21. 
I  Show.  284. 
*  Show.  334. 
a  Hawk.  P.  C. 


l^atDon  General  an*  Special* 


Dominus  Rex  verfus  Parfons. 
[Hill.  3  W.  &  M.  B.  R.J 


pardon  for  mur-  p  A  R  S  0  N  S  was  indifled,  cdftvicted,  and  attainted 
4erm>tj5beai   JT    for  the  murder  of  Mr.  0W<,  and  pleaded  their  ma- 

lowed  without       .  A.     ,,  j        .      ^  r       "     *j        i_  r 

wit  of  allow-  jetties  pardon;  and  notey  it  was  for  murder  by  exprefs 
ance,  certifying   words,  without  any  non  obflante*  the  non  objtatite  being  taken 

for1heSpetce?      *"*?  hY  thc.  ftatUtC  °f  W'  &  M*  *   An(*  Ho!t>  C  J'  aikcd 

SceiSaund.361.  for  the  writ  of  allowance,  which  (hould  certify  he  had 

*  Lev.  25, 16,  found  furety  of  the  peace  within  eig ht  (a)  months  after  the 
"g"  33*.  V#  PaK*on »  whereupon  the  writ  of  allowance  was  read ;  And 
Raym.  13*,  370,  Holt,  C.  J.  faid,  that  the  Court  ought  not  to  allow  the 
477.Farefl.4j3.  pardon  till  thus  certified,  and  that  this  was  a  condition 
s^C^HoitVig.  Prcccacnt>  by  the  ftatute  of  Edw.  3.;  and  Winntngton 

•  5  *6  w.  &  moved,  that  the  pardon  ought  not  to  be  allowed*,  arguing, 
W.c.13.  that  the  crime  could  not  be  pardoned:  But  Holty  C.  J. 

faid,  there  was  as  good  reafon  why  the  king  (hould  pardon 
an  indictment  of  murder,  which  is  his  fuit,  as  why  a  fub- 
je&  mould  difcharge  an  appeal,  which  is  the  fuit  of  the 
fubjed }  and  that  the  king  was,  by  his  coronationroath* 
Rmg  may  par-   to  (hew  mercy  as  well  as  to  do  juftice*    He  faid,  the  fta- 

«p«         a*    £ujj  jjjfoyjj^gj  jjefofg  hc  pardoned  any  felony  j  and  that  the 
reafon  of  that,  and  other  reftri&i?e  (latutes,  wa$  for  that, 

(a)  Qoery,  if  this  ought  not  to  be  thee  months.  Fide  Preamble  to  5  W.  \i 
M.  c.  13.  i 

after 


JMatine  Counties?  of  Cficffer,  &c.  499 

after  the  (tatute  of  Gloucefter9  c.  9.,  upon  a  murder  done,  March  113, 
it  was  ufual  to  apply  to  the  Lord  Chancellor,  and  gain  a  ?'£  ^^l?'. 
pardon  by  undue  means  and  falfe  fuggeftions,  with  gene-  %%. 
ral  words  in  it ;  and  this  was  the  occafion  of  thofe  reftric- 
tive  ftatutes,  that  application  mould  be  made  to  the  king       [  5°°  J 
in  perfon,  to  the  intent  the  king  himfeif  might  be  apprized 
of  the  matter.     By  13  R.  2.  *.  2.,  great  difficulties  are  put 
upon  thofe  that  (hall  be  fuitors  for  a  pardon  of  murder, 
they  are  to  incur  a  penalty,  &V.,  but  this  was  found 
grievous  to  the  fubjett,  and  therefore  was  repealed  by  * 

16  R.  2.  c.  26.,  which  (hews  the  neceffity  there  is  that  the 
king  (houM  have  a  power  to  pardon ;  upon  which  the  par- 
>  don  was  allowed. 

2.     Fox  worthy  V  Cafe. 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  848.  S.  C] 


TJ" 0 XWO RTHT  pleaded  his  pardon,  and  there  was  o»«p 
•*      a  miftake  in  the  proceedings.     At  another  day  he  JjJJj 


One  pardoned 
fliall  nocb« 

came,  and  having  got  the  fault  amended,  it  was  allowed,  tody  with  cIyi! 
His  creditors  now  moved  that  they  might  have  leave  to  api©™,  quere? 
charge  him  with  a£Hons,  as  in  euftodia%  but  were  not  per-    3TmJ%w. 
mitted  to  do  it :  For,  per  Holt,  C.  J.  that  might  defeat  the  153.  s.  c.  Holt 
queen's  pardon,  by  rendering  him  incapable  of  performing  5*»« 
the  condition,  which  is,  to  go  beyond  the  feas,  &c.  ;  and 
this  is  not  unreafonable ;  for  witnout  the  pardon  the  at- 
.tainder  had  continued,  and  he  muft  have  been  hanged ;  ***** «  wi& 
and  there  is  no  reafon  why  the  pardon  (hould  put  the  ere.-  "7" 
ditors  in  a  better  condition  than  otherwife  they  would 
have  been,  to  the  prejudice  of. the  party;  for  the  pardon 
was  given  for  his  benefit,  and  not  tor  the  benefit  of  his 
creditors. 


tealatfne  Counties  of  e&efter,  r&?rr,nv,. 

^  __  '  *  1Chan.Caf.41. 

SDutftam,  &c. 


Wilbraham  verfus  Poley. 

[Trin.  12  W.  3.  B.  R.     1  Ld.  Raym.  591.  S.  C] 

A/fR.  Acherley  moved  the  Court  to  ft  ay  the  return  of  a  Error  to  the 
1V1  "writ  of  error  out  of  Chancery,  to  revcrfe  an  out-  y<g£^ 
Iawry  in  the  county  palatine  of  CheJ1cr>  according  to  the 
Ii  4  opinion 


jox*  parity  Caton,  ^tiH,  &c. 

Opinion  of  my  Lord  Cote,  4  Injl.  2 14.,  quod  vide :  $ed  non 
allocatur  ;  for  this  old  ufage  is  gone  by  32  H,  8.  c%  43.,  and 
33,  •  34 if.  8.  r.  13.  There  were  no  outlawries  in  C&e/fer 
btfore  33  /f,  8,  r.  13.,  for  coroners' are  there  introduced 
by  thaj  ftatute ;  and  there  was  no  Chief  Juftice  in  Chefier 
till  Q^Elizatetb's  time,  for  till  then  there  being  but  one, 
there  could  be  no  Chief.  Vide  the  account  of  this  cuftom 
at  large  in  Djer  345,  320,  321, 


wXl        tariff)  Xoton,  Will,  &c. 


Vide  1  Mod, 

251. 

«37«  Ante  486. 

si  Co.  25.  b. 

£o.Li;.  125.  %• 


I.     Rudd  tw/zj1  Morton, 

[Mich.  4  W.  &  M.  B.  R.] 


TjPON  a  trial  at  bar  in  replevin,  wherein  the  defendant 
*~*     avowed  as  overfeer  of  the  poor,  the  quefliori  was, 


Ividenoe  of  a  re- 
puted pari  4h 
within  43  Elir. 

Vide  Cro.  Car.  Whether  Stratton  was  a  reputed  parifh  of  itfclf,  or  part  of 
9  Mod4'  396"     *C  paTifll  °f  ^«tf5fa**  "*  Bedford/hire  ?  Et  per  Cur.  To 
i5R.  called7'      maicc  Stratton  a  reputed  parifh,  within  43  JEtfn.,  it  mult 
Rodd.  verf.  Fof-  have  a  parochial  chapel,  and  chapelwardens  and  facra- 
ttr.  Poft.  572.    ments,  at  the  time  the  ftatute  was  made  5  and  becaufe  the 
l"7m'   7*         pretended  pariih  of  Stratton  had  but  one  chapelwardcn, 
whofe  office  it  was  to  collet  the  rates  taxed  upon  Steatton9 
and  pay  them  to  Biggle/wade,  they  were  held  part  of  the 
pariih  of  Biggle/ivade,  and  not  a  reputed  parifh  within 
43  Eliz. ;  and  their  having  a  diftinft  overfeer,  and  main- 
taining their  own  poor,  was  not  thought  fufficient  to  make 
them  a  diftinft  pariih. 
vro,«!a.  VHe      A  parifo  (hjm  ^  tended  a  vill prima  facie;  adjudged 
J  Ut.#  }V'iU  Micb.  6  W.  3.,  WUfon  vevfus  Laws. 
Hob.  296*.  If  a  place  be  named  generally,  that  place  (hall  be  taken 

4T.  R.  551.     to  bc  and  intended  a  vill ;  adjudged  Mich.  10  JT.  3. 2?.  2J% 
Yinkejlon  yerfus  El?denA 


[502]  2*    Dominus  Rex  verfus  Bernard. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raym.  94.  S.  C] 

Regularly  a  cm.  INDICTMENT,  for  that  he  being  chofen  conftabje  in 
fhofalliuh^reet  a  corPorat*on*  according  to  cuftom  debiU  modo,  refufed 
L^yrnVmay  be  t0  Efa  uPon  h*m  ^ie  °2*cc  >  an<U  uPon<  demfcrrer,  it  was 

-      ::  •  •'  ,  ■      '  ■         ..«>■■.■    "(iji 


parliament,  5©i 

laid  per  Holt,  C  J,  that  at  common  law  all  conftables  were  »  *  corporation 
chofen  at  the  lect :  Where  there  is  no  leet,  at  the  turn :  ^fjJJ  tf£ 
Whether  by  the  fteward  or  the  homage,  has  been  a  great  i  *M.  *. 
queftion :  But  without  queftion,  a  corporation,  of  common  A,te5rn  ?*• 
-right,  cannot  choofe  a  conftable:  By  cuftom  they  may,  as  l?*^*}* 
having  the  government  of  the  place  repofed  in  them  j  but  pi  5'  /  Bout. 
then  they  muft  prefqribe  for  it.  1M,J^' 

1*7.    Skin.  669.  S,  C.  Comfc.  416.    Holt  15a.   Set.  and  Rem.  214.    Cafes  B.  R.  i«;. 


parliament. 


See  1  Chan.  Cat 
20;,  2zx.  * 
pofL  509. 


j.     Prideaux  verfus  Morris.  Far.  13.$.*;. 

[Trin.  2  Ann,  B.  R.] 

IN  an  a3\on  »n  ?hf  cafe  for  a  falfe  return  of  parliament-  No  agios  lies 
men,  againft  the  (heriff,  the  plaintiff  declared,  that  «  «°mm«iiwr 
whereas  he  was  duly  cleftcd,  the  (heriff  returned  A.  B.  to  JSTidE^ 
be  duly  ele&ed,  who  was,  in  fad,  not  duly  eleded.    Mr.  ofmembtn  t» 
King  obje&ed,  that  the  right  of  eleftion  was  only  to  be  j^^^J*" 
determined  in  the  Houfe  of  Commons  >  for  that  it  was  a  ^"h  deter- 
parliamentary  matter,  which  ought  not  to  be  tried  here,  mined,  or  cann* 
no  more  than  the  right  of  precedence.     Mr.  Eyre  contra%  b^Brnn1llel ™ 
That  this  Court  may  determine  what  is  an  aft  of  parlia-  \  mo*!*^,  4I! 
ment,  8&,  1.,  their  privileges,  Mo.  67.    1  Ro.  903.  1  Saik.  19/20. 

Dyer  27c.,  the  right  of  peerage:  And  here  the  right  of  i1!?0^311* 
/A.     'r  *    D    .-    .  *         j?.  ,  ......        Pollcjcf.  473. 

cledtion  is  no  otherwife  in  queftion,  than  as  it  is  incident  3  i^v.  a<jt  30. 

to  the  falfity.     Ho/t,  C.  J.  The  caufe  of  the  plaintiffs  fuit  Lutw.  *8.'  aSil 

is  a  wrong  done  out-  of  parliament,  and  whatever  falls  un-  \6*\f  Lev,(£Qi 

der  the  regulation  of  law,  and  is  done  out  of  the  houfes  a  v«nu  50. 

of  parliament,  is  fubjeft  to  the  law  of  the  land,  for  laws  *  v«"t.  ao6. 

are  to  be  executed  out  of  parliament ;  but  as  for  the  rules  *  JJjjJj  *£' 

of  the  •  Houfe,  as  fitting,  meeting,  &jV..  they  are  within  n.l.  31.  k>k 

the  Houfe,  and  the  judges  cannot  know  them,  there  being  sn-  S  s.T.  9. 

no  pra&ice  of  them  out  of  parliament :  But  if  the  parlia-  KiM^Cowtf' 

ment  fhould  make  a  law  concerning  them,  or  they  fhould  may  judge  of 

become  neceflary  to  be  determined  on  the  account  of  fome  ^ritumtnutj  - 

pther  matter  cognizable  by  the  judges,  the  judges  muft  Se^Mo^t^ 

take  notice  and  determine  them»  as  in  Bynions  cafe.  44*  aVent.25. 

And  Hdt%  C  J.  feemed  to  be  of  opinion,  ift,  That  for  ™£^'4??- 

a  Rouble  return  no  aftion  lay  againft  the  (heriff  before  the  ^* 435*664. 

ftatute  of  7  &  8  W*  3.  c.  7.,  not  only  becaufe  it  is  the  Lutw.  88,  89/ 

pnly  mctliod  the  fheriff  has  to  indemnify  himfclf;  but  ****>•  43-  «Cr* 

when 
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,42'  slT  wt  w*icn  t'ic  "^  coracs  to  k  determined  in  parliament,  one 
Jo9n4"ii7,  ihe4"  indenture  returned  is  taken  off  the  file,  and  then  there  is 
c.  j.  wiiiet      no  double  return.     adly,  He  feemed  to  think,  that  for  a 

STi ie*  hi f d  ^a^c  rcturn  ^c  Party  couk*  have no  adt<»»  where  there 
*iinft  thi'i'ciife  ^ght  be  a  determination  in  the  Houfe  of  Commons,  fce- 
ofPridetuxT.  caufe  of  the  inconvenience  of  contrary  refojtations}  and 
**•*"■>  fo  if  a  fuit  be  between  A.  and  A,  A.  is  voted  ele&ed,  B. 

cannot  bring  an  aftion,  and  fay,  that  he  was  duly  elefted 
and  returned,  becaufe  his  name  does  not  appear  upon  re* 
cord  \  and  he  is  eftopped  to  fay,  that  A.  was  not  duly 
cle&ed  and  returned ;  out  where  the  right  of  elc&ion  ci- 
ther is  determined,  or  cannot  be  determined  in  parlia- 
ment, as  in  cafe  of  a  diflblution,  an  a&ion  lies  for  the 
falfe  return,  for  the  courts  at  law  can  neither  anticipate 
nor  contradift  their  judgment.  Upon  a  writ  of  error  of 
judgment  in  C.  B.y  for  the  defendant  (*)• 

(a)  In  the  cafe  of  Wynne  v.  Middle*  for  a  falfe  return  could  be  brought. 

ton,  i  Wilf.  125  ,  Willtsy  C.J.  in  de-  He  faid  he  fhoald  always  fet  his  face 

livcring  the  opinion  of  the  judges  in  againft  the  cafe  of  PrideaMxwai  Mmris. 

the  Exchequer-chamber,  faid,  he  was  The  point  decided  in  Wynne  and  Mid- 

clear  that  an  acVioo  would  lie  at  com-  dkton  was,  that  in  an  action  upon  the 

mon  law  for  a  falfe  or  double  return  of  ftatute  it  is  not  neceflary  to  appear 

a  member  of  parliament,  and  that  it  that  there  was  any  refolution  of  the 

was  not  neceflary  that  there  mould  be  Houfe  of  Commons  refpe&iog  the  right 

a  determination  in  the  Houfe  of  Com-  of  eledion. 
mons  as  to  the  election  before  an  adion 


5M«d.3ii,  ^    Domina  Regina  vcrfus  Paty  &  ah 

*£?*  /*?£'/         [Hill.  3  Ann,  B.  R.  2  Ld.  Rayxn.  1 105.  S.  C] 

On  commit-  *T*H  £  defendants  having  been  committed  to  Newgate  by 
Houf* bf  Co  -  the  Houfe  of  Commons,  were  now  brought  intocourt 

mons  for  privi~  by  feveral  writs  of  habeas  corpus ;  and  the  caufe  of  their 
lege,  no  court  commitment  was  returned  to  be  a  warrant  Ggned  Robert 
htbefw'u"-*  Harlef*  Speaker,  requiring  the  keeper  of  Newgate  to  take 
Held  by  three  i"to  his  cuftody  the  feveral  perfons,  defendants,  for  having 
judges  againft  commenced  and  profecuted  an  adion  at  law  againft  the 
*X?i.C'.:[*  ff  conftablcs  of  Ayle/bury,  for  refufing  their  votes  in  the  elec- 
6  Mod.  45.        tion  of  members  of  parliament,  in  contempt  of  the  juril- 

1  Mod.  145.  di&ion  and  open  breach  of  the  known  privileges  of  the 
^ctoxtl^S°'  Houfe  of  Commons.     Mr.  Lechmere,  Page,  Montague*  and 

2  Show.  84".  Denton,  who  were  of  counfel  for  the  prisoners,  prayed  that 
Poii«fr47o.  they  might  be  difcharged  for  feveral  reafons:  lft,  Becaufe 
6Mo<i  4V.  Holt  ^c  warran*  was  n°t  under  feal,  as  it  ought  to  be.  adly» 
526.  s.  c.         Becaufe  the  commitment  was  to  remain  during  pleafurc* 

3  Keb.  365,       3dly,  Becaufe  they  had  done  no  unlawful  aft ;  for  the 
3  9>  664-  profecution  of  a  fuit  is  lawful,  and  no  breach  of  the  privi- 
lege of  that  Houfe-    But  Powell^  Poivys,  and  Gould,  Jus- 
tices* 


jpartfanunt;  $04. 

t*ces>  held,  ift>  That  the  commitment  was  well  enough 
in  form  ;  becaufe  it  was  according  to  the  ufual  manner  of 
commitments  by?  that  Houfe.  adly,  That  the  Houfe  of 
Commons  .were  the  proper  judges  of  their  own  privileges; 
and  this  Court  was  now  eftopped  to  fay,  that  this  was  not 
a  breach  of  the  privileges  of  the  Houfe  of  Commons,  or 
that  the  Houfe  of  Commons  had  no  fuch  privilege. 
Hotty  C.  J.  iwi/rafaid,  that  this  was  no  breach  of  privi-  Filing  «*?«■- 
lege  of  the  Houfe  of  Commons ;  that  the  commencing  and  S^J^JS^ 
profecution  ef  an  a&ion  did  not  neceffarily  imply  a  going  tUcgc 
farther  than  the  bare  filing  and  continuing  of  an  original, 
which  is  no  breach  of  privilege  :  He  faid,  the  fuing  was 
no  breach  of  privilege,  nor  can  their  judgment  make  it  fo, 
nor  conclude  this  Court  from  determining  contrary  \  when 
the  Houfe  of  Commons  exceed  their  legal  bounds  and  au- 
thority, their  a£ts  are  wrongful,  and  cannot  be  juftified 
more  than  the  a£ts  of  private  men :  That  there  was  no  Authority  «f 
queftion  but  their  authority  is  from  the  law,  and  as  it  is  ^JSwtT' 
circumfcribed,  fo  it  may  be  exceeded :  To  fay  they  are  uw.  Poft.  54s*. 
judges  of  their  own  privileges  and  their  own  authority, 
and  no  body  elfe,  is  to  make  their  privileges  to  be  as  they 
would  have  them.  If  there  be  a  wrongful  imprifonment 
by  the  Houfe  of  Commons,  what  Court  fhall  deliver  the 
party  ?  Shall  we  fay  there  is  no  redrefs,  and  that  we  are 
not  able  to  execute  thofe  laws  upon  which  the  liberty  of 
the  queen's  people  fubfifts  ?  To  conclude,  All  Courts  are 
fo  far  judges  of  their  own  privileges,  and  intruded  with  a 
power  to  vindicate  themfelves,  that  they  may  punifli  for 
contempts;  but  to  make  them,  or  any  Court,  final  judges 
of  them,  excIuGve  of  every  body  elfe,  is  to  introduce  a 
ftate  of  confufion,  by  making  every  man  judge  in  his  own 
caufe,  andfubverting  the  meafures  of  all  jurifdi&ions  (a)* 

And  now  a  new  queftion  was  darted  and  referred  to  the  Writof*mw  « 
judges,  Whether  the  queen  ought  to  allow  a  writ  of  er-  ^fright  ia  *** 
ror  in  this  or  any  other  cafe  ex  debito  jujlitia,  or  ex  mera  tfedo^andfe- 
gratia?  And  ten  of  the  judges  were  of  opinion,  that  the  lony.    See 
queen  could  not  deny  the  writ  of  error ;  but  it  was  grant-  *  ^J*?'  **»  li- 
able ex  debitojuftiti*)  except  only  in  rreafon  or  felony.   Vide  '  ,3°* 
%  Lev.,  Tburfton's  cafe*     Price  and  Smith  held,  that  the 

[a)  This  queftion  was  again  brought  common  law.    The  learning  upon  the 

before  the  Court  of  King's  Bench  in  fubjedt  appears  moll  fully  in  Crofiy'% 

the  Hon.  Alex. "Murray* %  cafe,  1  Wilf*  cafe,  as  reported  by  Wilfon\    from 

'299. ;  and  before  the  Common  Pleas  which  it  feemsthat  all  Courts  are  final 

in  the  cafe  of  Br  aft  Crojby,  3  Wilf.  judges  of   contempts  againft  them- 

188.  BL  754. ;  in  both  of  which  it  fclves.   Vide  4  In/l*  15,  17.  1  Sta.  7r. 

was  ruled,  according  to  the  above  de-  89.    2  Sta.  Tr.  017,  620.    3  Sta.  Tr. 

cifion,  that  a  perfon  committed  by  the  20*.  7  Sta.  Tr*  437,  1 1  Sta.  Tr.  317. 

Houfe  of  Commons  for  a  contempt  2  Hawk.  ch.  15.  fee.  72,  739  74. 
cannot  be  difcharged  by  a  Court  of 

fubjeft 
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fubje&  could  not  of  right  demand  them  in  any  criminal 
cafe  :  Then  it  was  a  doubt  whether  any  writ  of  cflroj  lay 
upon  a  judgment  given  on  a  habeas  corpus  f 


3,    Coundell  verfus  John. 

[Hilf.  5  Ann.  B.  R.] 


fc^!wfie,,ra  I  N  C£fes  *c  Pla*ntIff  Eclated  that  he  was  defied  mem- 
tot  upont^fta!  ber  of  parliament  for  fuch  a  borough,  purfuant  to  the 
tutt7*s  w.j.  queen's  writ,  &c.%  and  that  the  defendant  returned  two 
teft  mm1S*  othcr  P***0118  t0  **  dca*«U  Wd  that  he  the  plaintiff  pe- 
49.  1  Saiiuty,  titioned  the  Houfe,  and  was  adjudged  by  *  them  to  be  duly 
so.  5  Mod.  31 1.  elefted,  and  his  name  ordered  to  be  inferted  in  the  return, 

*■?"  a"  Ln.  *nd  *c  namc  of  tllc  otfacr  to  **  rafcd'  Aftcr  TCrdia  on  not 
*o/3o!°  Utw/  guilty,  the  defendant  moved  in  arreft  of  judgment,  that  here 
ii.  2  Sid.  268.  is  no  caufe  of  a£tion ;  for  it  appears  now,  the  plaintiff  has 

ii^Ti/o0' 86'   had  Ac  cflfea  of  **•  cteaion  >  hc  is  "turned  j  he  has  his 
$K*l. 16,3*.   place;  there  is  nothing  wanting  wherein  he  can  pretend 
1  Vent.  106.     himfelf  injured,  but  the  cofts  he  has  been  at  in  the  pro- 
iD»t.m5.     fecution;  and  as  to  them,  it  ought  to  be  fuppofed,  that 
*  r    ''      \    the  Houfe  confidered  of  them.    This  was  endeavoured  to 
I  5U5  J    be  made  good  upon  the  ftatute  7  1st  8  JF^j.    But  Sir 
Tho.  Parher%  for  the  defendant,  anfwered,  That  this  de- 
claration cannot  be  taken  to  be  founded  upon  that  ftatute, 
becaufe  the  fa£t  was  laid  not  agreeable  to  it,  nor  was  it 
fuch  an  aftion  as  was  intended  by  the  ftatute,  which  dif- 
fers from  a  general  aftion ;  for,  firft,  an  adion  grounded 
upon  a  general  prohibition  of  a  ftatute,  ought  not  to  be* 
for  the  party  only,  but  the  queen  and  party  tarn  quam  ;  for 
a  fine  is  due  to  the  queen  for  the  breach  of  the  ftatute,  as 
well  as  fatisfft&ion  to  the  party  injured.     Et  per  Cur. 
Where  a  ftatute  introduces  a  new  law,  by  giving  ?n  action 
where  there  was  none  before,  or  by  giving  a  new  a&ion 
in  an  old  cafe,  the  plaintiff  need  not  conclude  eontraformam 
V\.iS*\k%i%.Jlatuti.    But  if  a  ftatute  gives  the  fame  a&ion,  with  a 
difference  of  fome  circumftances,  as  double  damages,  (9V. 
the  plaintiff  muft  either  conclude  contra  forrnam  jiatuii,  or 
make  his  cafe  fo  particularly  within  the  ftatute,  that  it  may 
appear  to  be  fo  *,  and  becaufe  he  had  not  done  it  in  this, 
cafe,  judgment  was  given  for  the  defendant. 


i  5°6  ) 

$attbtt,  Wear,  an*  Curate,    rtxz'z 

&I48.  4  Leon. 

Caf.  367,   Cro. 

~-mmmmamm—^mmm—~   -  ,         /      Car'  10S-  Cro. 


Birch  wjr/for  Wood. 
[MIL  10  W.3.  B.R.] 

JJJrO  0  D,  pretending  to  be  curate  of  a  chapel  of  cafe  Cunt*  it  m* 
W    in  the  parifli  of  Pre/Ion,  fued  the  vicar  of  the  parifc  3JJE£  ■£ 
in  the  Spiritual  Court,  for  the  arrears  of  a  penfion  claimed  f<>L  cu*  b!r, 
by  prefcription  j  and  a  prohibition  was  granted  nifi  caufa$  *49-  s.  c. 
for  that  the  curate  was  removable  at  the  will  of  the  parfon, 
and  fo  cannot  prcferibe,  but  hb  remedy  muft  be  by  quan- 
tum meruit. 

Vide  Parefl.  $3.  That  pariflhhounds  art  not  to  he  pn^J&l^4*** 
hy  the  far/em.  Coup,  437. 


$auper. 


Poor  prifoabsy 
Tide  poll*  521. 
%  Lev.  14a. 
6  Mod.  22,  301. 


i.    Anonymous.  jU&AJ?^ 

[Mich.   9  Will.  3.  B.  R.]  /  tfet-sJ?^*  - 

A  Pauper  (hall  not  pay  cofts,  unlefs  he  be  nonfuit ;  but  P««p«  &»"  w 
«  then  he  (hall  pay  cofts,  or  be  whipped ;  per  Holt,  C.  J.  sJ1€aJJtSl 
%u*re  tamin;  for  afterwards,  in  another  term,  I  moved  6  Mod.  S8. 
that  a  pauper  might  be  whipped  for  non-payment  of  cofts  F^*£*14- 
upon  a  nonfuit,  and  the  motion  was  denied  per  Holt,  C.  J.  ]/\/&&L     ~4xj  — * 
faying,  he  had  no  officer  for  that  purpofe,  and  never  knew 
it  done.     Note  alfis  If  a  pauper  gives  notice  of  trial,  and  J*  Sl^8*' 
does  not  proceed,  he  (hall  be  difpaupered.  3  wiif.^ 

2.    Anonymous.  #  £  507  ] 

[Mich.   11  Will.  3.    B.R.] 


\f  %•  North*)  moved  to  difpaupcr  a  parfon,  who  was  Dii 
™*  plaintiff  in  an  a&ion,  becaufe  he  had  a  living  of  40  /. 
per  annum,    burton  and  Gould,  Juftices,  contra,  becaufe  he 

fwore 


fpauperljif* 


5°?  payment  ann  fc*tf#a8fon,  &e. 


fwore  he  was  in  debt  more  than  it  was  worth.    Holt,  C.  J. 
differed  from  them  )  for  his  being  indebted,  or  his  eftate 
being  mortgaged,  is  no  reafon  5  it  is  enough  that  he  haft  a 
Uonfidetable  eftate  in  poffeffion. 


TtTo^.  payment  an&  Satisfaction,  &c* 

4  Mod   36. 


ftoft,  5*9. 


I.    Mafcn  verfus  Williams. 

[In  Cane] 

*r     p ENDING  a  bill  in  equity  againft  an  executor,  Of 
Egfarutwe  ^tcr  a  dccfCC  quod  computet y  an  executor  may  pay 

after  a  deem  any  other  debt  of  a  higher  nature,  or  as  high  a  nature  \ 
^M°if°aT1T'  kut  ^8  mu&  tx  intended  where  he  has  legal  aflets ;  for  if 
SeeCraEL 793.  he  has  only  equitable  aflets,  the  Court  will  not  indemnify 
*  And.  157.  him,  and  luffer  him  to  prejudice  and  difappoint  the  firft 
x2Ro,,Asb/j925>  fuitor;  and  where  there  is  a  final  decree  againft  an  execu- 
Vaagh.  89/  "'  tor,  aHd  he  pays  a  bond,  it  is  a  mifpayment ;  for  a  decree 
5  Co.  28.  is  in  the  nature  of  a  judgment  (a).    Per  Cowper,  Lord 

SSSSSS  ChancelIor- 

Piec.  Chan.  79#     1  Vex,  214* 

(a)  This  is  only  true  fo  far  as  re-    v.  Bank  of  England*  Temp.  Tali.  22a* 
lates  to  perfonal  eftate,  Bligh  v.  Lord    Jftleyv.  Powis,  1  Vex.  496. 
Damley,  %  P.  Wnu.  62 1.  Vide  Morrice 

2.     Carter  verfus  Sheppard. 

[Pafdi,  10  Will.  3.  B.  R.] 
♦[508] 

a*  teceivesmo.  T  jPON  a  point  referred  at  mft prius,  the  cafe  was,  IT* 
AaLif  f"cy  ^C  having  a  note  of  100  /.  upon  a  goldfmith,  goes  to  tc- 
h  a* ^money)  cc*vc  lt :  While  he  is  in  the  (hop,  one  Daly  brought  money 
and  he  muii  in  to  pay  to  the  goldfmith,  who  thereupon  orders  H.  to 
See** ModCl°£  rcCeive  thc  moncy  of  D&h i  accordingly  H.  receives  50  A, 
2*>ik.  441.3  '  part  of  his  hundrejl,  pulls  a  bag  out  of  his  pocket,  puts 
5  Mod.  28.     the  money  into  the  bag,  iays  it  down  by  him,  and  pro- 

47^.  CafeTs  r  cec<*s  t0  tc^  ^C  rc^ »  "l  ^  mcan  t*mc  *  a  ftrangcr  <*>mcs 
189.  vide  ante  in>  catches  the  bag  of  50/.  from  him,  and  runs  away,  H. 
442,  &c.  ib.  brings  trover  againft  the  goldfmith  for  his  note,  pretending 
I  Let?  s^!.  the  Pr0Pcrt7  of  thc  5°  '•  remained  in  die  goldfmith,  though 
a  Show.  29S    put  into  the  plaintiff's  bag  5  for  he  hadlUU  a  right  to  count 

it 


Payment  attt  ^att0faatonr&c.  5o& 

it  over,  and  fo  it  was  not  abfolutely  paid  to  the  plaintiff.  *97*  Moiloy  H< 
Cur*  contra  :  H.  had  appropriated  the  money,  by  putting  *'*'  s°c.C*fob. 
h  into  his  bag,  and  might  bring  trover  for  the  bag  and  i54'.  i  Mod.  23^ 
money,  as  well  as  if  he  had  put  both  bag  and  money  into  H* 
his  pocket. 

3»     Marie  verfus  Make. 

[Trin.  13  Will.  3.  B.  R.] 

PAYMENT  to  a  bond  with  condition  indorfed,  is  a  Pa jnent  before 
good  plea  before  breach,  but  not  afterwards,  no  more  ^JkutJ^m 
than  to  an  a£tion  of  debt  upon  a  fingle  bill  5  for  the  bene-  473.  5  Co.  n7! 
fit. of  the  condition  is  loft  when  the  breach  is  made  (*).  3^k*  »«*• 
fer  tUU9  V.J.  awnfoniso.  aStiaii.^. 

(«)  But  now,  by  flat.  4  and  5  j#«*«    before  the  aftion  brought,  it  may  be 
c.  16.,  if  the  money  is  paid  any  time    pleaded. 

4.     Cranmer's  Cafe. 

[In  Cane] 

MR  S.  Ftfber  was  indebted  in  50  A  to  Cranmer,  and  left  Legacy  *>  ictc- 
him  a  legacy  of  500  /.,  and  made  him  executor,  and,  J^*^ or 
after  the  making  of  her  will,  borrowed  150/.  more  of  him,  debt,  how  to  be 
and  died.  The  Matter  of  the  Rolls  decreed  that  this  legacy  **««•  v'<fc 


cont. 


<houH  be  a  fatisfaftion  of  both  the  debts,  that  contrafted  £*££  Ante 
after  the  will,  as  well  as  that  contra&ed  before ;  but  Har-  I55, 415, 436. 
<wr/,  Lord  Chancellor,  reverfed  the  decree,  becaufc  a  a  Chan.  Cai.  45. 
court  of  equity  ought  not  to  hinder  a  man  from  difpofing 
of  his  own  as  he  pleafes ;  and  when  he  fays  he  gives  a  le- 
gacy, we  cannot  contradift  him,  and  fay  he  pays  a  debt ; 
and  as  to  the  debt  contrafted  afterwards,  he  faid  there 
was  no  pretence  to  make  this  to  be  a  payment  of  that :  If 
a  legacy  be  lefs  than  the  debt,  it  was  never  held  to  go  in 
Jatisfa&ion;  fo  if  the  thing  given  was  of  a  different  nature, 
as  land,  it  (hould  not  go  in  fatisfaftion  of  money;  fo  if  Vide*  A tk. 300, 
the  legacy  be  upon  condition,  for  by  the  breach  he  may  be  '  Atk^s**5* 
a  lofer,  whereas  the  will  intended  it  for  his  benefit.  Note  s  1  v«.  262'. 
In  all  thefe  cafes  the  intention  of  the  party  ought  to  be  the  *}?•.  6 17,615. 

-nU  Vte  alio,  note 

•****•  00  this  pointy 

Payment  to  the  fheriff  on  zji.fa.  is  good,  not  fo  to  the  1  Silk.  155. 
gaoler.     2  Lev.  203. 
Where  payment  to  the  plaintiff  by  the  bail  Is  a  dif charge. 

Notes  Payment  was  formerly  no  plea  to  a  fa.  fa.  on  a 
judgment  in  debt,  but  now  it  is  by  the  ftat  4  If  5  Ann. 
"3M-  3  Lev.  19,20. 

4 


Ytfe  t*atitament 
Cafe,  pig.  T  to 
II.  Fudl.  15V 
5S-   1  Chan. 
Caf.  211. 
*  Chan.  Caf. 
j6j,  &>4- 


#eet£  of  tje  mealnt 


Ab»47- 
Foft. 


I.    Rex  &  Regina  verfus  Knotlys. 

[Trin.  6  W.  &  M.   B.  R.    1  Ld.  Raym.  10.  S.  C] 
1 
ntc47:  S»C.    tNDICTMENT  was  found  at  Hicks' s  Halt  againffe 
Si'iW**^.  Charles  Knotty,  for  the  murder  of  Captain  Laivfcrf^ 

Cartii.  297!  which  was  removed  into  -5. 7?..  The  defendant  pleaded  in 
Comb.  275.  abatement,  that  William  Knollys,  Vifcount  Wallingford, 
Cafes  B?R.5«.  by  letters  patent  under  the  great  feal  of  Englan d%  which  he 
Hok  530.  produced  in  court,  bearing  date  Augufi  18. ,  2  Car.  I.,  was 

Trem.  u.  created  Earl  of, Banbury*  to  him  and  the  heirs-male  of  his- 
*S.  T.  50, 5s.  ^^ :  That  wmiam  had  ifrue  Nicholas,  who  fucceeded 

him  in  the  faid  title ,  and  that  the  faid  honour,  defcended 
to  him  the  defendant  from  the  faid  Nicholas,  as  fon  and 
heir :  Et  hoc  paratus  ejl  verificare.  It  was  replied,  that 
14  Decemb.  4  W.  &  M.,  the  faid  defendant  petitioned  the 
lords  then  aficmbled  in  parliament,  to  be  tried  by  his  peers, 
and  the  lords  difallowed  his  peerage,  and  difmiflcd  the 
petition. 

The  defendant  demurred,    and  the  attorney-general 
joined  in  demurrer. 

The  firft  point  confidered  per  Holt,  C.  J.  was,  What  an 
earldom  was,  and  wherein  it  confided  ? 

Before  the  time  of  Ed.  3.  there  were  but  two  titles  of 
nobility,  viz.  earls  and  barons. 
Baron.  Barons  were  originally  created  by  tenure,  afterward* 

by  writ,  and  laft  of  all  by  patent ;  JciL  about  n  2?.  2. 
Earl,  Mi  creation      Asto  earls,  i  ft,  They  were  always  created  by  letters* 
^^notei  patent.     Vide  Seld.  536. 

timet  the earh  of  2dly,  An  earldom  confifted  in  office  for  the  defence  of 
coumiea being  fa  kingdom.  Vide  Bracl.  lib.  I.  c.  8.  ComiUs  had  their 
c^ear7by7ne  name,  not  from  counties,  but  a  comitando  regent.  9  Co.  49* 
freehoideri  in      It  may  be  entailed  as  any    other  office  may,    within 

their  fo'.kmoiei,  Jf^€J}m%  2. 

wov^rfprmale  2^1*  Earldoms  confift  of  rent  and  pofleflions,  feV* 
adroiaiftratioq.  which  were  anciently  great.  Fide  mag.  char.  THc  relief 
Vide  ll.  Edw.  0f  fcs  jjCjr  js  IOO  j     This  ^fag  premifed,  he  went  on  to 

gan, C  5.   ll.  conuder  the  objections : 

Cmut',  c.  17.  1  ft,  That  it  is  not  alleged  by  the  defendant  that  he  is 
and  Saxon  WiUS  parium  regni  Anglie,  but  only  unus  parium  regni  s  nor 

anno  1055.        »s  Banbury  alleged  to  be  in  England,  and  an  Irijh  peer  may 
be  made  under  the  great  feal  of  England. 

T* 


peer*  of  tfjc  Iftealm.  5 id 

To  this  hcanfwcrcd,  That  the  great  feal  of  England  ttn%m*jcn*tt 
is  appropriated  to  England,  and  what  is  done  under  it  has  J^'he^tf"* 
relation  to  England,  and  to  no  other  place ;  and  though  of  Er^i^d,  br 
the  king  may  create  an  Irilb  peer  under  his  great  feal  of  cr^cfi  w<>rd* 
England,  yet  that  muft  be  by  exprefs  words,  being  by  fpe-  qj^ £ 
cial  2&  ot  prerogative.     An  aa  of  parliament  does  not 
extend  to  Ireland,  unlefs  particularly  named ;  and  it  is  a 
foreign  intendment  to  fuppofe  him  an  lrijb  peer,  and 
therefore  is  to  be  reje&ed. 

The  place  from  whence  an  earl  takes  his  title,  is  not  put  whence  - 
material ;  it  is  not  neccflary  there  (hould  be  fuch  a  place  ticle  »»  taken, 
in  England,  or  indeed  any  where.     Albemarle  is  not  in  £^  "**"£  * 
England,  and   there  is  really  no  fuch  place   as  Rivers,  13&14EU.A. 
though  we  have  an  earl  of  that  name. 

adly,  It  is  objefted,  That  the  defendant  ought  to  have 
concluded  his  plea,  with  prout  patet  per  recordum,  and  have 
produced  a  writ  to  certify  the  difcents. 

As  to  the  writ  to  certify  the  difcents,  that  is  not  of  ne- 
ceflity,  but  ufed  merely  for  expedition;  and  if  his  peer- 
age had  been  created  by  writ,  then  it  would  have  been 
triable  by  the  record,  and  this  a  fatal  exception :  But  let* 
ters  patent  .may  be  pleaded  and  (hewn  to  the  Court,  and 
the  adverfe  party  cannot  deny  them :  And  as  this  cafe  is, 
here  being  difcents,  if  the  defendant  had  concluded  as  the 
king's  counfel  fay  he  (hould,  it  would  have  been  an  im- 
practicable conclufion,  and  confequently  void.  And  in 
the  precedents  cited  of  the  other  fide,  there  were  no  let- 
ters patent  pleaded ;  nor  could  there  in  this  cafe  be  any 
fach  iffue  as  earl,  or  not  earl  \  for  the  letters  patent  under 
Che  great  feal  could  not  be  denied  or  queftioned,  but  by 
pleading  non  concefftt. 

3dly,  That  the  defendant  is  concluded  of  his  peerage 
by  the  order  of  the  Houfe  of  Lords. 

To  this  Eyre,  J.  faid,  The  defendant  had  a  title  to  his- Houk  of  L°*** 
honour  by  legal  conveyance,  and  that  it  was  under  the  of^raglpi  par- 
protection  of  the  common  law,  and  could  not  be  taken  lUment  Caf.  2, 
from  him  but  by  legal  means.    That  the  Houfe  of  Lords  3»  *c« 
could  no  more  deprive  one  of  a  peerage,  than  they  could 
confer  a  peerage.    That  the  defendant's  right  flood  upon 
the  letters  patent,  and  his  legitimacy;  that  the  letters 
patent  could  not  be  cancelled  without  a  fcire  facias ;  and 
that  the  defendant  could  not  now  be  proved  a  baftard,  or 
illegitimate. 

Holt,  C.  J.  gave  thefe  reafons:    id,  That  this  order  Judicial  power  of 
was  toot  a  judgment  of  parliament;  the  parliament  con-  p*ri'«n«nc  is  in 
fills  of  the  king,  the  lords  fpiritual  and  temporal,  and  the  {"f^S/iV1 
commons.    The  judicial  power  is  in  the  lords  only,;  yet  judgment  of  the 
kindly  and  virtually  it  is  the  judgment  of  the  king,  if  not  klB«- .  A"  Jtt- 

P  1  J  J      •         v  J    r  •  v^  rj(d.d:onfroai 

of  the  commons ;  and  writs  of  error  in  parliament  are  ^  croW)-    * 
coram  nobis  in  pr*ftnti  parliatnento.    Vide  Fleta,  c.  17.    All 
Vol..  II.  I  power 


5io  %  p«er*  of  tfce  ftealm* 

power  of  jurlfdiQion  is  derived  from  the  king ;  if  that  be 
an  author  to  be  credited, 
Houft  of  Peers        *  The  Houfe  of  Lords  has  a  double  authority,  as  par- 
ies i  double  au-  iiamcnt  and  thc  courfe  of  the  houfe,  between  which  we 
*  F  r  t  t  1    mu^  diftinguiO1  by  tnc*r  ftyk.    Journals  are  no  records 
L  5       J    of  parliament,   and  therefore  we  cannot  take  notice  of 
them.     Hob.  no.     King  and  Hun/down  verfus  Arundal 
and  Howard*    Judgments  ought  to  be  given  in  their  pro- 
per ftyle ;  and  therefore  if  this   Court,  which   is  coram 
,  rege9  enter  judgment  per  jujliciarios  it  B.  jR.  it  is  void. 
Butiwwiginal        The  Houfe  of  Lords  has  no  jurifdi£Hon  over  an  ori- 

i"crda^i«fc       Pnal  caufc  mixcd  with  matter  of  **&  i  becaufe,  ift,  that 
nixed  with  fift.  fupreme  court  is  the  dernier  refort;  befides  that,  for  the 
mod  part,  original  caufes  are  mixed  with  matter  of  fa£r, 
and  it  is  below  the  dignity  of  fo  fupreme  a  judicature  to 
try  a  matter  of  fa£t.     It  is  for  this  reafon,  error  in  fa£t, 
in  the  Court  of  King's  Bench,  mult  of  ncccflity  be  re- 
drefled  before  the  judges  of  this  Court,     adly,  If  the  par- 
liament {hould  take  cognizance  of  original  caufes,    the 
fubjeft  would  lofe  his  appeal,  fo  much  indulged  by  the 
common  law  in  all  cafes.     Caufes  come  not  thither,  till 
When  error  lict  they  have  tried  all  other  judicatures.     For  this  reafon, 
no:  trom  the      within  thefe  four  years,  judgment  was  given  again  ft  the 
c  °tyttr  to  *he    earl .  of  Macclesfield  in  the  Exchequer  j  he  brought  error  in 
Houfe  of  Lords,  the  Houfe  of  Lords  •,  and  the  qucftion  was,  Whether  by 
31  Eliz.  3.  the  Exchequer-chamber  {hould  not  interpofe  ? 
And  the  writ  was  abated ;  and  it  was  held,  that  the  Ex- 
chequer-chamber (hould  interpofe.    This  dignity  is  a  title 
by  common  law  ;  and  if  a  patentee  be  diflurbed  of  his  dig- 
nity, the  regular  courfe  is,  to  petition  the  king,  who  in- 
Where* patentee  dorfes  it,  and  fends  it  into  the  Chancery.     Vide  Staundf. 
Sfijw..  Prer^.jZ.     22  E.  3.  5.     Long  S"  A  4.  »7.     Thcking 
poceed.  could  give  precedency  by  the  common  law,  but  is  bound 

by  31  H.  8.  c.  10. 

If  a  peer  commits  treafon,  he  muft  be  tried  by  his  peers, 
and  they  mny  order  a  trial ;  but  the  king  may  choofe  whe- 
ther he  will  make  a  high  fteward. 

adly,  No  plea  was  depending  in  the  Houfe  of  Lords ;  for 
the  defendant  did  not  petition  to  enjoy,  but  fuppofed  him- 
felf  in  pofleflion. 

4thly,  Here  was  no  judgment.  A  Court  can  give  no 
judgment  in  a  thing  not  depending,  or  that  does  not  come 
in  a  judicial  way  before  that  Court :  Here  the  title  of  the 
earldom  wa6  not  before  them.  If  trefpafs  be  brought  for 
a  trefpafs  done  in  the  ground  belonging  to  a  houfe,  and 
it  appears  at  the  trial  the  plaintiff  has  no  title  to  the  houfe, 
yet  the  Court  cannot  give  judgment  to  turn  h:m  out. 
judgment  muft  sthly,  A  judgment  ought  to  be  complete  and  formal.  If 
ioimaT.P  "  ^ouo  warranto  be  brought  for  ufurping  royal  franchifes, 
and  the  'Court  give  their  opinion  that  the  defendant  has 

no' 
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no  title ;  yet  unlefs  they  go  on,  et  quod  ah  inde  excludatur% 

&c.  it  is  nothing*    So  in  the  cafe  of  Lovell,  2  Cro.  284. 

In  debt  on  an  obligation  the  defendant  pleaded  a  bar  by 

verdict  and  judgment  in  a  former  adUon  wherein  the  entry       [  r  j  2  1 

was,  that  the  defendant  fhould  recover  cods,  et  quod  eat 

indejine  die :   Here,  becaufe  there  was  no  judgment,  quod  Difmiflion  'sno 

qutrens  nil capiat  per  breve,  it  was  adjudged  naught;  for  JU<,*mcfK* 

difmiflion  is  no  judgment  in  a  court  of  law. 

Obje&ion  :  It  is  faid  that  this  judgment  was  given  fc- 
cundum  legem  parliament i. 

Anfw.  Lex  parliament  mull  be  looked  on  as  the  law  of  L?x  Parliament* 
the  kingdom;  but  admitting  it  were  a  particular  law,  yet  **'•  5°3»5<H 
if  a  queftion  arifes  determinable  in  the  King's  Bench,  the 
King's  Bench  mud  determine  it.     Vide  Dy.  60. 

14  Car.  1.  £  B9  Binion  verfus  Eveling*     Filing  an  ori-  vi.  ft.  12 &  1% 
ginal  againft  a  parliament-man  was  adjudged  to  be  no  w# }:  c#  3'  *nd 
breach  of  privilege.    If  a  man  be  committed  by  parha- 
ment,  and  the  parliament  is  prorogued,  this  Court  will 
grant  a  habeas  corpus.     But  no  precedent  hath  been  (hewn  inheritances  not 
to  warrant  the  determining  inheritances  originally  per  Jj!8^1!' detcr" 
legem  parliament! ;  if  it  be  fo  determinable,  it  mull  be  by  Uament,  °  P 
act  of  parliament,  but  there  is  no  fuch ;  or  by  cuftom, 
but  there  is  no  fuch  .cuftom.     But  if  inheritances  were 
determinable  in  parliament,  without  their  having  jurifdic- 
tion,  they  would  have  uncontrollable  power,  and  res  eft 
mifera9  ubi  jus  eft  vagum.     And  he  concluded  that  judg- 
ment (hould  be  given  for  the  defendant,  and  accordingly 
the  indi&ment  was  abated:  So  the  defendant  was  not 
tried  for  the  murder  at  all. 

2.     Lord  Banbury V  Cafe. 

[Pafch.  5  Ann.  B.  R.    2  Ld.  Raym.  1247.  S.  C] 

LORD  Banbury  was  taken  on  a  latitat  fued  againft  him  H.  arretted  by 
by  the  name  of  Charles  Knotty.  Efq.  and  it  was  now  ^™£°f ^ 
moved  for  a  fuper/edeas,  offering  to  (hew  the  letters  patent  Court  wUi  cot 
of  creation,  and  an  affidavit  that  he  was  the  perfon  j  and  *y  whether  a 
it  was  agreed,  That  if  the  latitat  had  been  fued  againft  *Z££9  VidS 
him  by  the  name  of  lord,  it  (hould  have  been  fuperfeded ;  ante*  45  J,  509. 
for  the  law  fuppofes  a  peer  able  toanfwer  the  demand  of  p*V<£fe*»1,3» 
any  perfonal  aft  ion,  and  the  body  is  only  liable  for  want  *87  ££  %'£, 
of  being  refponfible  in  fubftance:  And  if  he  had  fat  in  Temp.  Hard.  34. 
parliament  by  virtue  of  any  writ  of  fummons,  and  had  *  Slr-  9*5* 
been  fued  as  Charles  Knollys ;  but  not  having  fat  in  parlia- 
ment, they  could  not  take  notice  of  his  peerage,  and 
would  not  proceed  to  try  it  on  a  motion. 
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ju  Perjury 


3.     Sir  Thomas  Meers  contra  Lord  Stourton. 

[In  Cane.} 

where  a  peer      ^IR   Thomas  Meers  exhibited  a  biH  againft  the  lord 

o&Vtoum.         Stourton,  and  it  was  ordered  that  the  lord  Stourton 

i  vyai.  Rep.  is6.  Should  be  examined    upon  interrogatories  touching  his 

s.  c.  title ;  and  it  was  obje&ed,  that  he  being  a  peer  of  the 

[513]        realm,  ought  to  anfwer  upon  his  honour  only ;  and  it  was 

ruled  by  Harcourt,  Lord  keeper,  that  where  a  peer  is  to 

anfwer  to  a  bill,  his  anfwer  put  in  upon  his  honour  is  fuf- 

ficient  (a) ;  but  where  a  peer  is  to  anfwer  interrogatories, 

to  make  an  affidavit,  or  be  examined  as  a  witnefo,  he  mull 

be  upon  his  oath. 

(a)  Joms  154. 


SecFtref.  101. 
7.  Show.  1,  2. 
165,436.  3  Mod. 
116,134.  6  Mod. 
176,16s.  5  Mod. 
443  and  348. 
i  Hawk.  P.  C 
cap.  69* 


j&crjurp* 


5  Mod.  341.  Dominus  Rex  vtrfus  Greepe. 

S.C.     far'th.  J  * 

£i.    Hole  S3 s-  [Mich.  9  Will.  3.  B.  R;     i  Ld.  Raym.  a56.  S.  C.    Comyns 
Comb.  459.  ^  s<  q  j 


laoendo. 
Yd.  12. 


Vide     AN  information  for  perjury  fet  forth,  that  the  defend- 
Ho°bl  antj  uPon  8lv*n8  a  kafe  an(*  releafe  in  evidence  in  a 

*rJll~*** •  ^"^  caufe,  bearing  date  the  1 5th  and  16th  of  July  168 1,, 
Huic.  65.  Hcd.  executed  at  d/bemarle-boufe,  to  .which  Mr.  Stroud  was 
•7*  ^5EJ*  witnefs,  fwore  thatJMr.  Stroud  was,  the  middle  of  >£ 
337.  1  Sid.  5*.  161 1,  at  Newn&a*f  innuendo  Newnham  in  DevonJbire9  ubi 
%  show.  305  aod  revtra  ?#n  fuit  apud  N.  prtdifi.     A  verdict  was  for  the 

5"  54-3  ^^  '""^  ^Ut  Ju^mcnt  waft  arretted  5  and  it  was  hqld, 
I9'  166.  in-  *  I  ft,  That  Nevtnbam  was  but  an  individuum  vagum  with- 
4«endo  may«-  out  the  wnuetuUy  and  might  be  as  well  Newnham  in  Jtf/4. 
bt^aniSPaoi  &fi***  Nemtnham  in  Devon/hire,  or  fome  far  diftant  place  : 
t*  or  change  And  if  Newnbam  was  at  the  next  door,  &rvcu/  might  be 
tbefcnft.  Cat*.  at  Newnbam,  and  yet  be  at  Atbewarle-boufe  in  Middle/** 


»»■ 


4 RiPM7.'  too  in  the  middle  of  >/,. 


c.  a^-459- sc-       2<*ly,  That  the  innuendo  could  not  reftrain  the  individuum 
1  Eft'iS*"       ^J""1  to  Nev/nbam  in  Devon/hire;  for  ic  is  np  averment, 
but  in  the  nature  of  a  prtdiR.    It  may  ferve  for  an  expla- 

4  nation 
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nation  to  point  out  where  there  is  precedent  matter,  but 

never  for  a  new  charge  :  It  may  apply  what  is  already  ex- 

preffcd,  but  cannot  add  or  enlarge,  or  change  the  fenfe  of 

the  precedent  words :  So  here,  the  word  Newnham  did  not 

import  Newnham  in  Devon/hire;  ergo  the  innuendo >  cannot 

enlarge  the  importance  of  it,  and  make  it  fo  fignificant. 

Vide  Sty.  333.     3  Cro.  428.     Goldjb.  191.     Itob.  3,  6.  45.  VI.  1 T.  R.  7?. 

I  Ro.  $2,  83,  84.   2  Bui.  81,  82.    1  Ven.  337.    Hutt.  44.  fl696^Cowpcr 

4  Co.  20.  Teh.  21.  1  Cro.  221.  A.  32.  '  *     4* 

+  3<Uy9  That  a  man  ought  not  to  be  drawn  into  a  con-  Perjury  may  be 
ftru&ive  perjury ;  and  that  if  the  matter  of  this  oath  was  in  ««*«««  to 
certain,  it  is  material  to  the  iffue,  and  fufficient  to  be  per-  ^p^VIm. 
jury}  and  Ho/t,  C.  J.  denied  Gold/.  191.,  and  held,  that  if  168. 
a  man  gives  evidence  to  the  credit  of  a  witnefs,  though    *  F  CIA  1 
this  be  not  the  iffue,  vet  it  is  perjury. 

4thly,  As  to  the  objection,  that  this  was  an  informs-  Charge  ought  to 
tton  at  common  l*w>  and  not  on  the  ftatutc,  that  makes  bc*i«*"y  certain 
00  difference  as  to  the  certainty  of  the  charge  \  for  it  is  Jai^  d££? 
no  more  infamous  now  than  it  was  at  common  law  •,  the  tute. 
difference  is  only,  thjrt  where  H.  is  convict  upon  the  (la-  Where  H.iseon. 
mte,  it  is  part  of  the  judgment  to  be  difabled ;  but  at  *ft  °£?£i^". 
common  law  it  is  only  a  confequential  difability :  Ergo%  ^of  the'ju?g- 
in  the  latter  cafe  the  king  may  pardon,  and  that  re-  ment;  at  com. 
ftores  him  to  his  teftimony;   otherwife  in  the  former,  »»n  ^  5tlt 
for  hi  that  cafe  he  mull  reverfe  the  judgment,  or  cannot  ^LV^vide 
bereftored*  ante  461.   Port 

6V9,  691. 

•#*  It  appears  by  the  report  in    in  B.  R.  was  reverfed  in  the  Houfe  of 
Lord    Raymond,   that  the  judgment    Lords. 


#lea*  an*  0lea&ings,        2r£Tr 

rers,  JuttiHca- 
.  *»«»»  Afc.  p.  496, 


i,   Anonymous. 
[Mich.  iW.ftM,  B.  R.] 

IF  a  man  be  bound  by  recognizance  to  appear  the  firft  Upon  an  inform* 
day  of  the  term,  and  is  charged  upon  his  appearance  ^£^4! 
with  an  information,  in  cafe  the  information  be  laid  in  »ntfl>aiiha?ethe 
Middlefexy  the  party  has  time  to  plead  during  all  that  term,  ^"n  t»  plead  j  " 
fo  that  it  cannot  come  to  trial  in  the  term ;  but  in  cafe  it  ^tetttS?' 
be  laid  in  any  other  county,  the  party  (hall  have  time  to  Poft6i4,  650. 
plead  till  the  next  term,  for  he  is  as  much  concerned  to  Mod- Cafe«  **• 

I  3  defen4lSa1^^. 


5 1 4  Plea*  ant>  picaWng* 

defend  himfelf  in  thofe  cafes  as  in  any  civil  a£Uon;  and 
fince  the  law  allows  him  counfel,  the  law  allows  him  time 
likewife  to  confult  with  them;  for  not  to  allow  the  means 
of  defence,  is  to  take  away  the  fubjeft's  defence;  other- 
wife  it  is  of  capital  offences:  But  note;  In  thefe  cafes 
there  is  no  counfel.  Alfo  where  the  party  comes  in  by 
cepi  corpus )  or  upon  an  outlawry,  he  (hall  plead  prefently, 
for  then  he  has  been  guilty  of  a  contempt.  Per  Cur.  Con- 
trary to  the  cafe  of  the  feven  bifhops. 
Tune  to  plead,  videpoft%  pi.  3,  4. 

[515  ]  2.     Woodward  verfus  Cliff. 

Vi.  2  Lev.  12,75-  [pafch    2  w#  &  M    B#  R  j 

Tdtatomexiftit  t  N  covenant, ,  the  plaintiff  declared  that  be  was  feized  in 

Poft0^^'.  fcCj  and  **  by  indcnturc  madc  between  the  plaintiff 
a°Lev.  74, 75!  and  Eliz.  his  wife  ex  una  parte,  and  the  defendant  of  the 
1  Saund.  273,  other  part,  tefiatum  extftit  that  the  plaintiff  and  his  wife  de- 
*ot.  aC^Sj,  mifed-  lt  was  objeaed,  that  it  being  fliewn  that  the  huf- 
537'.  Cro.Car.'  band  was  fole  feifed,  the  huiband  and  wife  could  not  de- 
188.  2  Leon.  64.  mife;  fed  non  allocatur  $  for  it  is  not  affirmed,  but  only 
IIm'.mI'  that  by  the  indenture  it  is  witnefled,  for  the  ttjlatutn  is  a 
rehearfal  of  that. 

3.     Hall  verfus  Engleftonc. 

[Mich.  8  Will.  3.  B.  R.] 

Difference  be-     T  j  PON  a  habeas  corpus  returnable  in  Michaelmas  term, 
pTc^onTha0.  *f  t^e  declaration  be  delivered  before  craftinum  ani- 

hen  corpus  and  marum,  the  defendant  mud  plead  to  try  ;  but  upon  a  cepi 
Y*^*8  p  a ntc*  corPus  nc  *s  onty  t0  plca<l  to  enter.  So  in  Eajler  term,  if 
p'!  15.  Vide  the  declaration  be  delivered  before  men/.  Pafcha,  the  de- 
a  Wiif.  395,  fendant  on  a  habeas  corpus  muft  plead  to  try  ;  upon  a  cepi 
corpus  to  enter  only. 

4,    Anonymous. 

[Mich.  S  Will.  3.  B.  R,] 

1  F  a  declaration  be  delivered  againft  one  in  cuftody,  h$ 
1  (hall  have  the  whole  term  to  plead  in  abatement* 


jpitajet  anH  pba&fngA  51; 

5.  Anonymous. 
[Mich.  8  Will.  3.  B.  R.] 

|2  E FORE  joinder  in  demurrer,  the  defendant   may  Wanrer of  fpe- 
■"    waive  his  fpecial  plea,  and  plead  the  general  iffue  j  Qjil  P,c**ngi. 
per  Cur.  But  if  there  be  a  rule  to  plead,  fo  as  to  ftand  by    are  '  5°* 
h9  and  the  defendant  pleads  a  fpecial  plea,,  as  he  may, 
and  the  plaintiff  demurs,  the  plaintiff  [defendant J  (hall  not 
then  waive  and  plead  the  general  iflue  {a). 

{a)  The  defendant  was  refafed  the  plea,  he  can  only  plead  the  general 

liberty  to  waive  a  (ham  plea  and  plead  iflue,  Hare  v.  Lloyd,  Prout  v.  Dcwar, 

the  general  iflue,  Ellis  v.  *— ,  i  T.  R.  693.}  but  he  may  give  notice 

2/3^/^.369.     So  a  fpecial  plea,  after  of  fet-off,  note  ibid.     In  the  Com- 

tbe  intervention  of  a  term*  the  plain*  mon  Pleas  the  defendant  muft  always 

tiff's  only  witnefs  on  the  general  iffue  abide  by  his  plea,  Imp.  C.  £.  398. 

having  gone  abroad  fince  iffue  joined,  Cocper  v.  Mansfield.     The  Court  will 

Freeman  v.  Jones,  2  Wilf.  391.     If  a  give  the  defendant  leave  to  withdraw 

defendant  pleads  a  fpecial  plea,  and  is  the  general  iffue,  and  plead  it  again 

ruled  to  plead  fuch  a  plea  as  he  will  with  a  fpecial  plea  to  let  in  the  real 

abide  by ;   if  he  waives  the  fpecial  merits,  Wilkes  v.  #W,  2  Wilj\  204. 

6.     Pierce  vtrfits  Blake, 

[Hill.  8  Will,  3.  B.  R.] 

*Tp  H  E  defendant  pleaded  a  falfe  plea  in  abatement,  viz*  Attorn*  y  fin?d 
A     that  the  plaintiff  was  dead  \  the  Court  was  moved,  eX*fno°to"?oi»<h 
that  the  attorney  might  be  compelled  to  fwear  it.     Et  per  i*jfc  and  fm©- 
Holt,  C«  J«  We  cannot  compel  him  in  any  cafe  to  fwear  lottS-  s.  cT  Holt 
his  plea,  but  where  it  is  a  foreign  plea  j  but  the  attorney,  lo,zL?lJ£v 
if  he  puts  in  a  falfe  plea  to  delay  juftice,  breaks  his  oath,  Rep.  236.  StyL 
and  may  be  fined  for  putting  a  *  deceit  upon  the  Court.  "*>•  J>id*  3*9- 
He  remembered  a  cafe  where  judgment  was  given  againft  *  *\    97'J~i 
a  defendant  above  forty  years  of  age,  upon  which  judg-        L  5*°  4 
ment  he  brought  a  writ  of  error,  and  afiigned  infancy,  and 
appearing  by  at  tome  y  for  error,  and  the  Court  fined  the 
attorney  :  In  the  principal  cafe  the  Court  ordered  the  at- 
torney to  plead  immediately,  fo  as  he  would  ftand  by  it ; 
pr  the  Court,  if  he  did  not,  would  inquire  intp  the  truth 
of  the  plea,  and,  if  they  foijnd  a  deceit  apd  a  trick,  they 
Would  fine  him. 

Notes  The  Court  will  not  order  a  man  to  plead  per* 
f inntorily  till  the  rules  be  out. 
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5i6  jpieajet  ami  pleating** 

7,     Brown  w/^kr  Cornifh. 

[Pafch.  9  Will.  3.  B.  R.    1  Ld.  Raym.  217.  S.  C] 


ari  non  de-  jN  DEB  IT  A  TUS  affumpfit  and  quantum  meruit  for 
roper  only  </  20  /#  tj^  defendant  pleaded  «i*>wi  mm  debet,  be- 
e  there  never         #•«_         •  _»    t_  i_      •  c_»    .  » 


Onerari  1 
bet  prop 

wwachar^T^  caufe  he  paid  the  money  at  the  time,  faV.;  et  hoc  paraius 
eft  verificare ;  the  plaintiff  demurred.  Et  per  Holty  C.J. 
i(l,  This  plea  does  not  amount  to  the  general  iffue,  bt> 
caufe  it  admits  the  caufe  of  aftion  (a),  adly,  Onerari  non 
debet  is  no  plea  here,  becaufe  he  allows  the  promife  to  be  a 
good  promife,  but  avoids  it  by  matter  of  difcharge  ex  poft 
faBo ;  in  this  cafe  he  (hould  have  pleaded  aclionem  non. 
But  where  the  matter  of  the  plea  (hews  there  never  was  a 
good  caufe  of  a&ion,  onerari  non  debet  may  be  proper;  thus 
in  debt  on  a  bond,  defendant  may  plead  onerari  non  debet 

vide  t  And.  20.  %u*a  riens  Per  d*Scent*  3dty»  The  plea  was  mifeondnded, 
c*itb.  ss. '      for  he  ought  to  conclude  to  the  country. 

(a)  Vide  ante  344.  Skin.  362.  Cr§.  Siiz.  s6s. 

8.  Afhton  verfus  Sherman.  Mich,  9  Will.  3. 
B.  R.  Vide  this  Cafe,  title  Executors ■,  pi.  10. 
page  298. 

9.   Anonymous. 

[Mich.  9  Will.  3.  B.  R.] 

Plea  after  judg-  T  F  judgment  in  eje&ment  be  Ggned  in  a  country  caufe 
ment  in  rje£t-  *  for  want  of  a  plea,  but  no  poffeffion  delivered,  a  judge 
mcat*  in  his  chamber,  at  any  time  before  the  affixes,  mar  com- 

pel the  plaintiiF  to  accept  a  plea;  but  if  poffeffion  be  deli- 
vered, he  is  without  remedy ;  per  HoIt>  C.  J. 

[ny]  10.     Gray  verfus  Hart. 

[Hill.  9  Will.  3.  B.R.] 

Injuftifyingun-  I  N  affault  and  battery ,  the  defendant  pleaded  a  writ  to 
der  a  writ,  it  ii    *    the  (heriff  returnable  in  C.  2?.,  and  a  warrant  to  him 

AeVX*  «-  t0  arrcft  thc  Pla5ntifi>  **'•»  and  did  not  fliew  from  what 
tumable,  but  court  tjie  writ  iffucd ;  and  it  was  held  naught ;  for  it  might 
rouft  (hew         be  a  writ  out  of  the  King's  Bench  or  the  County  Palatine, 

s!cqeali^1'  and  thcy  wou,d  not  intcnd  lt  a  writ  out  of  chancei7 ;  sq 
1488. N.L.  470.  if  H.  plead  a  judgment,  he  muft  fliew  in  what  Court  i  for 
Cn>.  £U*.  504.  t0  pUt  thc  adverfe  party  to  fearch  in  every  court,  would  he 

infinite* 
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j  I.  Anonymous. 

[Mich.  10  Will.  3.  B.R.] 

THE  Court  relented  the  number  of  frivolous  (ham  sham  pie*, 
pleas  which  came  before  them,  faying,  it  was  againft 
the  doty  of  counfel,  and  againft  the  ftatute  W.i.c.  29., 
and  that  the  old  rule  ought  to  be  revived,  viz.  that  coun-  Yttt  %  wuc 
fcl  (hould  fet  their  hands  to  the  books  delivered  to  the  J69- 
judges,  which  was  anciently  fo  ordered,  that  the  Court 
aught  not  be  troubled  with  frivolous  pleas. 

j  2.    Pafmore  vcrfus  Serj.  Goodwin. 

[Trin.  nW.  3.  B.R.] 

cER  JEANT  Darnel  moved  for  an  imparlance  till  the  Uponbins-ffle*. 
*^    next  term,  becaufe  the  defendant  was  an  officer  of  the  ?**'"£  f*^  * 
court,  and  the  bill  was  not  filed  againft  him,  fo  as  to  give  jj^  htfom 
him  eight  days  within  term  to  plead  5  but  the  Court  held,  days  within  term 
that  the  day  of  the  bill  filed  is  one  day,  fo  that  the  plain-  *£***'  f  vj£ 
tiff  may  give  rules  that  day ;  alfo  they  agreed,  that  Sun-  [b.'comb'erb  i£ 
days  and  holidays  are  to  be  reckoned  in:  And  the  clerks  251,153. Fared, 
faid  it  was  fufficient  that  he  had  four  days  in  term,  quod  6**  Str*  86* 
Curia  concejfit :  Mr  Clark  faid,  that  anciently  there  were 
two  rules  given,  both  four-day  rules ;  the  firft  was  ad  re- 
Jpondendumy  the  fecond  ad  refpondendum  peremptoriey  which 
two  were  now  turned  into  one  eight-days  rule  (a). 

[a)  It  is  now  only  four  days  inclufive,  a  Str.  1 192. 

13.   Anonymous. 

[Trin.  11  Will-  3.  B.  R.] 

THE  queftion  was,  Whether  there  ought  to  be  new  Ko  new  rules  u 
rules  to  plead  upon  an  amendment?  Pew,  clerk  of  pi^ffo**1 
the  papers,  faid,  that  if  the  plea  was  of  another  term,  fifiTan  imparl^- 
there  ought  to  be  new  rules  *,  otherwife  if  it  be  a  plea  of  ance  be  given. 
the  fame  term,  becaufe  there  is  a  rule  to  warrant  the  judg-  Poft'  *u  10* 
ratnt.     Holt,  C.  J.  Anciently  they  did  not  plead  de  novo 
after  an  amendment ;  therefore  giving  rules  to  plead  again,       T  C 1 8  1 
cannot  be  the  ancient  courfe j  becaufe  the  pra&ice  of 
pleading  de  novo  is  but  of  late  introduced,  but  with  great 
reafon :  When  the  plaintiff  amends  and  gives  an  imparl- 
ance, there  (hojld  be  new  rules ;  otherwife  not* 

See  1  Salk.  47.     Ljformation  amended  after  flea  pleaded. 


5i&  jpiea*  attD  f>feaWng& 

14.     Wood  ver/us  Cleveland. 
[Pafch.  I*  Will.  3.  B.R.] 


Judgment  fet 

a  fide  though 


|N  a  -common  aclion  of  trefpafs,  the  plaintiff  figned  his 
*  judgment  for  want  of  a  plea  j  the  defendant  after  term, 
inordcMo^'  an^  before  the  affixes,  offered  him  a  fpccial  plea,  or  to 
the  merits,  vide  plead  the  general  ilfue,  provided  the  plaintiff  would  con- 

6  ^VltJk.  *ent  t0  entcr  int0  a  rule>  tllat  ^e  ^"^^  at  *e  trial  **  a,~ 
39rt"  401.  lowed  to  give  fpecial  matter  in  evidence ;  the  plaintiff  re- 

1  Mod-.  1.  fufed,  and  executed  a  writ  of  inquiry.      And  now  Sir 

^Ro?  Ab     -      Bartholomew  Shower  moved,  that  upon  paying  cofts  the 
ri.  iV  Cro.Cac!  judgment  might  be  fet  afide,  and  the  plaintiff  obliged  to 
44*.  Hob.  104.  accept  their  plea  and  go  to  trial,  the  plea  being  fair  and 
b.  c.  Holt  560.  containing  fpecial  matter  of  title.    The  motion  was  grant- 
ed \  for  per  Holt%  C.  J.  where  the  defendant's  plea  was  a 
fair  plea,  and  no  delay  affe&ed,  we  will  interpofe  \  other- 
wife  where  a  plea  contains  fpecial  matter  that  is  queftion* 
able,  and  was  defigned  to  draw  the  plaintiff  to  demur, 

15.    Anonymous. 

[Trio.   12  Will.  3.  B.  R.] 

srr.s.j.  Bvnei  'THERE  was  a  queflion,  If  a  man  appears  volunta- 
***.  *h  ?  5$d*  T^  before  memfem  Pafch*  in  Eafler  term,  whether  he. 

tiTihBUp'e^d  *  be  obliged  to  plead  to  enter?  Sir  Samuel  Aflry  and  Mr." 
after  a  voluntary  Clark  were  of  opinion  he  was  not.  But  per  Hoft,  C.  J. 
a,  pcuai.ee.  There  is  uo  difference  between  a  voluntary  appearance  and 

an  appearance  upon  a  cepi  corpus;  for  a  voluntary  appear- 
ance is  not  good,  unlefs  a  writ  hath  been  taken  out :  And 
there  is  no  reafon  for  it  5  for  if  the  plaintiff  be  content 
with  a  voluntary  appearance  in  cafe  of  the  defendant, 
there  is  no  reafon  why  the  plaintiff  mould  be  in  a  worfc 
condition  than  if  he  had  arretted  him.  Let  the  rule  be,  if 
a  writ  be  taken  out,  and  the  defendant  agrees  to  appear, 
lie"  (hall  appear  and  plead  according  to  the  return  of  the 
writ,  and  if  the  return  be  before  menfew  Pafcha,  he  fhall 
vide  ante,  pi.  i  plead  to  enter;  but  if  no  writ  were  taken  out,  he  fhall  not 
****  3*  be  obliged  to  appear ;  but  if  a  writ  were  taken  out  return- 

able after  metifem  Pafcba,  he  fhall  have  an  imparlance  tiU 
nex^  term, 
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16.     Peircc  verfus  Paxton.  Vu^X%' 

[Trin.  13  Will.  3.  B.  R.     i  Ld.  Raym.691.  S.  C] 

T  N  debt  on  a  bond,  the  defendant  puis  darrein  continuance  Payment  of  part, 
*  pleaded  payment  of  part,  and  an  acquittance  in  abate-  a?d  «*»»""<* 
ment.     Upon  demurrer,  Holt,  C.  J.  held  it  a  plea  in  bar,  5^5^ 
and  not  in  abatement.     Vide  3  Cro.  342.    AL  63,  65.  Uiniw.s.c. 
3  Cro.  157.     What  is  a  bar  before  the  aftion  brought,  is  ?f,^*R,(tL 
as  much  a  bar  after,  for  time  makes  no  difference  in  the  3  Lev?  130. 
nature  of  the  thing.     Vide  7  if.  4.  15.     Sty.  212.  is  a  dark  Lutw,  2x77, 
cafe.     Entry  into  part  differs  ;  for  that  is  without  the  con-  X24a'    *  Moi. 
fent  of  the  plaintiff  {defendant ].     But  the  plea  is  not  good, 
becaufe  the  acquittance  is  a  deed,  and  ought  to  be  pleaded 
with  zprofert  (a).    Judgment  to  anfwer  after. 

(a)  This  is  aided,  except  upon  fpecial  demurrer,  4  and  5  Ann.  c  16. 

17.   Anonymous. 

[Trin.  13  Will.  3-  B.R.j 

JF  an  a£k  of  parliament  makes  writing  neceflary  to  a  Where  a  ftatotc 
common  law  matter,  where  it  was  not  necefiary  by  ^?fe!  •  "*.". 
the  common  law,  you  need  not  plead  the  thing  to  be  in  h  mul^b7fQ,,g|, 
writing,  but  give  it  in  evidence,  but  where  a  thing  is  ori-  pleaded}  but 
ginally  made  by  a&  of  parliament,  and  required  to  be  in  jjJj^JJ1* 
writing,  you  muft  plead  it  with  all  the  cifcumftances  re-  mon  bw  matter^ 
quired  by  the  zGt  5  as  upon  the  ftatute  of  if.  8.  of  wills* »* n«<i»  not  be 
TQtt  muft  plead  a  will  to  be  in  writing  t  by  a  collateral  £**ta£t 
promife,  which  is  required  to  be  m  writing  by  the  ftatute  a  riea  it  muft. 
of  frauds,  you  need  not  plead  to  be  in  writing,  though  R*ym.  45<>- 
you  mult  pirove  it  fo  in  evidence  (*).     Per  Holt,  C  J.         ^J;  ,*£*• 

'  ""  ~  I  Lev.  8x.   Cro.  Eli*.  438.    Bull.  N.  K  179. 

(a)  In  Villars  v.  HandUy*  2  Wilf.  the  term  to  be  created  in  writing, 

49.  a  plea  that  an  heir  had  nothing  [the  report  fays  tydeed,]  according  to 

but  the  reverfion  expectant  oh  a  term  the  ftatute  of  frauds.     But  this  cafe 

of  500  years  commencing  anno  1 746,  does  not  appear  to  fcave  been  cited, 
Has  held  ill ;  beaofe  it  did  not  Hate 

18.   Anonymous. 

[Trin.    13  Will.  3.  3.  R.] 

iFa  man  pleads  over,  he  (hall  never  take  advantage  of  Nothing  can  ••• 
■*  any  flip  committed  in  the  pleading  of  the  other  fide,  ©f  ^  ^©"ver 
which  he  could  not  take  advantage  of  upon  a  general  dc-  wftch  could  not 
purrcr.    Per  Holt,  C.  J..    Sit  6  Mod.  1 36.  cn  *  «cocr»!  * • 

3  Wiif.  197.     S  Co.  iao.  fc, 
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19,     Anonymous. 

[Trin.  1  Ann.  B.  R.] 


*    T  F  a  man  has  forfeited  his  bail-bond,  and  fo  is  in  tmf** 
J"  *    rieordsa,  and  the  Court  in-  favour  of  him  (lay  proceed- 


After  bail-bond 
fafciicd,derend- 

5n  abatement  in    ings  thereupon,  he  cannot  afterwards  plead  in  abatement 
the  original  ac-    {0  the  original  action,  but  mud  plead  in  chief. 


[  520  ]  20.     Anonymous. 

[Mich.  sAnn«B.R.] 

Amendment.       D  Y  the  courfe  of  the  Court,  if  the  plaintiff  moves  to 

Ante,  pi.  13.     -D  amcnd  his  declaration  the  fame  term  the  defendant's 

plea  comes  in,  she  plaintiff  need  not  give  new  'rules  to 

v?de  a  Bi.  Rep.  plead 9  but  the  defendant  muft  plead  in  convenient  time, 

785. 

1  *iik  .47.  2 1 .      A  nony  mous. 

[Mich.  2  Ann.  B.R.] 

R-.fon  of  a-      O  IN  CE  pleading  in  paper  is  now  introduced  inftead  of 

mcnJmeut  while  O  j^  0jd  way  0f  pleading  ore  ten  us  at  the  bar ;  it  is  but 

m  p4pc  -  rcafonabie  after  a  plea  to  iffue,  or  demurrer  joined,  that- 

upon  payment  of  cods  the  parties  fliould  have  liberty  to 

amend  their  pica,  or  to  waive  their  plea  or  demurrer  while 

all  the  proceedings  are  in  paper. 

s  c  iSAik.208.  22.     Fanftiaw  verfus  Morrifon. 

6  Mod.  157,  ^ 

197.  AnteaoS.  rptfch^Ann.B.R.  2  Ld.Raym.  1 138.  S.C.  with  other  points.] 

Scire  facial  upon  OC I R  E  facias  upon  a  recognizance  entered  before  a 

a«ecogn;«aoceof  O  judge  of  the  Common  Pleas,  upon  a  writ  of  error  of 

Sce^Modu'lcg.  a  judgment  given  in  that  Court  in  debt,  conditioned  that 

1  Saund.  3,  6.    if  the  plaintiff'  fhould  be  nonfuit,  the  writ  of  error  dif- 

%  Lev.  7.  continued,  or  judgment  affirmed,  that  then  he  fhould  pay, 

csV.     The  defendant  prayed  oyer,  and  pleaded  that  the 

plaintiff  in  error  did  profecute  the  writ  of  error,  and  af- 

figned  errors,  et  qttod  ptacitum  fttper  pradici*  breve  de  error* 

Performance       adhuc  pendet  indeterminat\  &V.    The  plaintiff  replied,  that 

*n°h  ^  pi!jdCf   triC  judgment  was  affirmed,  abfqtte  hoc  qttod placitttm petidet 

the  condition-     bidetermbtat\  &c.    The  defendant  demurred,  and  judg-  • 

otherwife  of  ex-  ment  was  given  for  the  plaintiff  in  C.  B.%  and  now  upon 

'le'  ^f™*^'  a  w"r  °f  clTor>  the  Court  held,  that  where  a  man  pleads 

3  Lev?  245. C'    *  performance,  he  ought  to  plead  it  iij  the  words  of  the 

condition 
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condition  of  the  bond.  $  Lev.  291.  7.  Fen.  aai.  Zty.  243.  1  tev.  x45, 303. 
but  othcrwife  where  he  pleads  an  excufe ;  and  that  the  Negative  pica 
defendant's  plea  is  an  excufe  in  this  cafe,  and  therefore  it  ctadeMout pitec 
was  not  neceflary  to  plead  that  the  plaintiff  in  the  writ  of  p«r  record.  3  U*. 
error  was  not  nonfuit,  nor  the  writ  difcontinued,  nor  the  *5V3«-  5M<*« 
judgment  affirmed;  but  that  errors  were  affigned,  £sT  a*2/  ^luiw! 
placit.  inde  pendet  indeterminate  -  111,207,264. 

2dlyf  The  Court  held  this  plea  was  in  the  negative,  F^cfl- lo6* 
and  therefore  there  was  no  occafion  for  the  defendant  to  *  cv" '  °°9 ,97" 
conclude  with  a  protit  patet  per  recordum  :  But  the  plaintiff  iRoLAbr.  275. 
ought  upon  this  plea  to  have  replied,  that  the  record  was 
certified  in  B.  R.  fuch  a  term,  Et  quod  fuperinde  talit.  pro- 
cef.  fuit  quod  judicium  affirmat.  fuit  prout  patet  per  recor-        T  r  2 1  ] 
dum;  to  which,  if  it  was  not  fo,  the  defendant  might  re- 
join nul  tiel  record* 

3dlyt  The  Court  held  the  replication  naught ;  1  ft,  Be- 
caufe  it  makes  that  matter  of  inducement  which  fhould  J"™*^" 
have  been  the  point  in  iflue ;  and,  2dly,  Becaufe  the  tra-  record  in  iflue  to 
*erfe  puts  a  matter  of  record  in  iflue  to  be  tried  by  the  .lhe  gantry,  is 
country.    And  upon  this  the  Court  were  going  to  rcverfe  yf^,  sUSio*, 
the  judgment,  but  an  exception  was  ftarted  to  the  writ  of  99.  Lutw.  63^ 
error,  for  which  it  was  quaflied  (a).  la-exVu"^^" 

ib.  140X.    1  Lev.  193. 

(«)  Nete;  It  appears  by  the  report  judgment  fuper  qvoddam  hrevc  noftrum 

in  Lord  Raymtnd*  that  the  reason  of  defci.fa.»  whereas  the  judgment  ap- 

tbe  writ   being  quafbed  was,  that  it  peared  by  the  record  to  have  been 

was  a  writ  of  Q^  Jmju9*  time,  reciting  given  in  the  reign  of  King  William. 

23.  Domlna  Regina  verfus  Rawlins.  Mich. 
3  Ann.  B.  R.  Vide  this  Cafe,  title  Imparl- 
once,  pi.  3.  ante  367.  When  the  defendant 
ought  to  f lead  to  an  information* 

24.     Turner  verfus  Beale. 

[Pafch.  5  Ann.  B.R.     2  Ld.  Raym.  1262.  S.  C.    Pleadings, 
3  Ld.  Raym.  350.] 

IN  ajfumpjit,  the  defendant  cognovit  atlionem%  but  in  bar  Plea  upm  the 

*  of  execution  as  to  his  perfon,  apparel,  bedding,  tools,  it**ute  f<?  dif- 

^pleaded  2  &  3  Ann.  c.  16.,  and  Ihcwed  thatjje  Yas  J^C/fct 

adually  a  prifoner  in  the  Marjbalfea^  and  that  being  there  to  /w  all  quaii. 

tiel  jour  &  ann,  he  was  debito  modo  difcharged  by  the  juf-  fic«ri°n*  »od  cir-. 

tices  at  fuch  a  feflions,  juxta  formam  Jlatuti.     To  this  it  trlng  the  *e- 

was  demurred;  and  infilled,  that  it  did  not  appear  that  he  ftnUant  within 

petitioned  \  and  the  juftices  ought  not  to  affume  a  jurif-  x^xfk\  Ylf  • 

diflion  and  difcharge  prifoners  without  feeking,  or  whe-  MoVcafts  22* 

thcr  3«>'«  s.  c. 

Jloir  565,  56$. 
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ther  they  will  or  not  i  and  the  defendant  ought  to  fhetr 

his  qualifications,  and  that  he  is  within  the  benefit  of  the 

aft,  and  it  ought  not  to  be  put  upon  the  plaintiff,  who  is 

a  ftr.inger,  to  (hew  that  he  was  not  qualified.     Mr.  Eyre 

contra  urged,   that  all   was  aided   by  juxta  formam  jla- 

Videriowd.376.  tuti.       Fide  1  Cro.  314.     2  Cro.  609.     Holt,  C.  J.  The 

*  Mod'1  "s**  kffi°ns  cannot  intermeddle,  but  upon  application :  You 

\&.  3  r? ft.  6*6!  mud  (hew  your  difcharge,  and  that  it  was  regular  and  not 

deficient;  the  plaintiff  is  a  (hanger,  and  it  is  not  to  come 

on  his  fide  that  the  difcharge  was  deficient,  but  you  mud 

(hew  the  whole  matter,  and  give  him  an  opportunity  to 

traverfe  it.    Judgment  for  the  plaintiff* 

25.     Woodrington  verfus  Dcvcrill. 
[Hill.  5  Ann.  B.  R.] 


J.C.Holt  567.    AFTERWARDS,  Hill.  5  Ann.,  inter  Woodrington 

** VstL?-o.  and  DeveriU>  in  dcbt  on  a  bon<1» tl>c  famc  cafc  haP" 


s. 

Vide. 

Bro.  AttKh.4W*  pencd  as  before,  and  then  the  cafe  lad  mentioned  was  re- 
n»«nt,io.  4  Co.  membered,  and  without  pretending  to  make  good  the  plea 

£ftfc*'  *""  iu  form»  *c  ftatutc  of  amendment  of  the  law,  4  tf  5  Ann. 
c.  16.,  was  infilled  on,  viz.  that  judgment  (hall  be  given 

[  522  ]  as  the  right  appears,  &r.  Pengelly  for  the  plaintiff  faid, 
that  here  appeared  no  fufficient  difcharge,  but  a  good  caufe 
of  aftion  for  the  plaintiff.  Powell,  J.  faid,  that  aft  did  not 
help  fubftance  %  that  if  this  fort  of  pleading  be  made  good, 
the  Court  can  never  know  when  particular  jurifdiftions 
,  aft  with  authority,  and  when  not \  quod  Holt,  C.  J.  «»- 
ee/Jit,  faying,  this  expofition  was  to  take  the  party's  iffuc 
from  him. 


yietyge  an*  Bailment. 


,/  C6/M*** 

Jl\  &t  ri*jj9  Anonymous. 

[Pafch.  jW.  fc  M.  B.  R.     z  Ld.  Raytn.  912,  913,  «*c] 

Pawn-br.k^r,      TF  a  pawn-broker  refufes,  upon  tender  of  the  money,  to 
tnu  37o.  comra.  1  rc_dcilver  fa  goods  pledged,  he  may  be  indifted  ;  for 
being  fecretly  pawned,  it  may  be  impoffible  to  prove  a  de- 
livery in  trover,  for  want  of  witnefles.     Per  Hok,  C.  J. 
and  Eyre,  J. 

Vadium, 
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Vadium^  a  pawn  or  pledge.    In  this  cafe  the  pawnee  Pawn,  quid.  Lit. 
hath  a  property,  for  the  thing  is  a  fecurity  to  the  pawnee  £*?•  ;\2- 
that  he  (hall  be  repaid  his  debt,  and  to  compel  the  pawner.     ei,w#  *2' 
to  pay  it. 

Now,  if  the  pawn  be  fomewhat  that  will  be  the  worfe  And^ow  to  be 
for  wearing,  as  clothes,  fcfr.,  the  pawnee  cannot  ufe  it.       demeaned. 

But  if  it  be  fomewhat  that  will  not  be  the  worfe  for  t  Co.  3-,  1%. 
wearing,  t5V.,  as  jewels,  te'r.,  the  pawnee  may  ufe  them,  &>•  Lie.  1:9. 
but  then  it  mult  be  at  peril ;  for  if  the  pawnee  is  robbed  owe«iV?4. 
in  wearing  them,  he  is  anfwerable  ;  and  the  reafon  is,  be-  z  Cm.  124. 
caufc  the  pawn  is  fo  far  in  the  nature  of  a  depofttumf  that  it 
cannot  be  ufed  but  at  the  peril  of  the  pawnee;  and  trre 
ufing  occafioned  the  lofs.     Vide  Owen  423.     But  if  the 
pawn  is  laid  up,  and  the  pawnee  is  robbed,  the  pawnee 
.  is  not  anfwerable. 

Alfo,  if  the  pawn  be  of  fuch  a  nature,  that  the  keeping 
is  of  charge  to  the  pawnee,  as  if  it  be  a  cow  or  a  horfe, 
the  pawnee  may  milk  the  cow  or  ride  the  horfe  5  and  this 
is  in  recompence  of  the  keeping. 

If  a  creditor  takes  a  pawn,  he  is  bound  to  reftore  it  upon        [  5  -  3  1 
payment  of  the  debt ;  but  if  his  care  in  keeping  it  be  exaft,  4  Co.  3S.  Yeiv. 
and  the  pawn  is  loft,  he  lhall  be  excufed,  for  there  is  no  '?*-    Co- Lil- 
default  in  him.  9" 

And  in  cafe  the  pawn  be  loft,  the  pawnee  hath  dill  his 
remedy  for  the  money  againft  the  pawner ;  for  the  law  re-  Vide  Str.  919. 
quires  nothing  extraordinary  of  the  pawnee,  but  only  that 
he  (hall  ufe  an  ordinary  care  for  the  reftoring  the  goods. 

If  a  pawn  therefore  be  loft  before  tender,  the  pawnee 
is  not  liable,  unlefs  there  be  default  in  him  ;  but  if  after  Lit.  Rep.  332. 
tender  the  pawnee  keeps  the  goods,  and  they  are  ftolen,  0wcn  '**• 
die  pawnee  muftanfwer;  for  now  his  property  is  deter- 
mined, and  he  is  a  wrongful  detainer ;  and  he  that  keeps 
goods  by  wrong  mull  anfwer  for  them  at  peril,  in  all 
events;  for  his  detainer  is  the  reafon  of  the  lofs.  Deli- 
vered per  Holtf  C.  J.  in  the  cafe  of  Coggs  and  Bernard  (a), 
Trin.  2  Ann*  B.  R. 

{a)  Vide  the  principal  point  in  this  ubifufra*  and  Sir  Wui.  Jones's  Trea* 

caff,  I  SM.  26.,  the  vfry  elaborate  tife  on  Bailments.     Per  Lord  Kcnjon, 

and   celebrated   argument    of  Lord  Hi  J.  33  G.  3.,  Coggs  and  Delttar d,  is    * 

Cuicf  Jaftice  Hcit,  in  Ld.  Raymond,  a  cafe  of  the  very  iirft  authority. 


(    S*3    ) 

#oor,  poor's  i&ate*,  Wiatsxantss, 


Vide  tides  Orders*  Seffions. 


i.     jfefcr  The  Inhabitants  of  the  Parifh  of 
Talborn  and  Bofton. 

[Mich.7WiU.3.B.R.] 

Taxation  only  |T  was  held,  that  if  a  man  is  taxed,  and  after  taxation 
makes  iw  ftc£f  ^ay8  *n  ^c  Par*fh  *orty  ^a78  without  giving  notice,  it 
meat.  Vide  is  no  fettlement  within  the  new  ftatute  uiSefs  he  pays  the 
ante  478.  pl.«i.  tax ;  for  it  mud  be  taxing  and  payings  and  not  taxing  only, 
i  sw'ii?*'  ^at  n*^**  a  fettlement,  and  is  equivalent  to  a  notice  in 
Comb,  ill.'      writing. 

Set.  and  Rem. 

179.  S.  C.    Vide  Skin.  6ao.    Foley  118. 

[  524  ]      a.    Inter  The  Parifhes  of  Ryflip  and  Harrow. 

[Hill.  8WHI.3.  B.R.] 

li!hInwhintHa"  P£R  fiWfjC.  J.  Havin£4and  in  a  parifh  will  not 
haskindTs*'**"*  make  a  fettlement,  but  living  in  a  parifh  (a)  where 

iettiement.  one  has  land  will  gain  a  fettlement  without  notice ;  for 
Vide  ante  &  poft  thc  a&  0f  parliament  never  meant  to  banifli  meh  from  the 
53mJ.Vi9-  enjoyment  of  their  own  lands,  and  the  law  takes  notice  of 
s=t.  and  Rem.  freeholders,  as  thofe  that  chufe  members  of  parliament, 
vide  serf"  6.  anc*  are  Jurors-  Alfo  boarding  as  a  fcholar  gains  no  fct- 
%  SciT.  Ca.4axx.  tlement,  no  more  than  being  nurfed  in  a  parifli. 

Srr.  mi6. 

x  Sefl*.  Ca.  400.    Bur.  Set  Caf.  307. 

{a)  X.  That  the  refidence  need  not  be  on  the  eftatc,  provided  it  is  within 
the  parifli,  Bttr.S.  C.  125. 

3.     The  Cafe  of  The  Parifli  of  Shoreditch. 

[Mich.  10  W.  3.  B.  R.] 


ces  mJT        A  N  order  of  feflions  was  made  for  quaftring  a  poors  rate 
XtxtxY*     ^^  f°r  ^c  parifh  of  Shoreditch.    Exception  was  taken, 


JufKces  may 

q.ufh  t 

rate  where  t._  .  1      •    n »    "  n_ 

xai:  is  unequal,   that  by  the  ftatute  of  43  E/iz.,  the  jultices  could  not  quafh 

the. 


poor,  pot'*  J&aUtf,  aiagrantjer,  &c.  524 

Ac  whole  rate,  but  were  to  relieve  the  parties  grieved.  and  make,  or 
&rf/*r  Car.  If  a  rate  be  burthenfome  to  a  whole  fet  of  "^t°nbec.madc' 
men,  as  in  this  cafe  it  was  to  landholders,  the  belt  way  is  Vide  ante  pag. 
to  quafli  the  whole  rate  5  and  the  Chief  J u (lice  held,  that  4*4»  ™<*  p°<* 
if  the  juftices  qualh  this,  they  may  make  a  new  one  them-  cirth.^Vs.c. 
felves,  but  they  are  not  bound  to  do  it,  but  may  order  the  Ho*  508, 573. ' 
ancient  inhabitants  to  do  it  (a).  Vi.  5  Bur.  26.4. 

(a)  Vide  note  to  the  cafe  of  the  parifli  of  St.  Leon,  Sboreditcb,  ante  483. 

4*    Inter  The  Inhabitants  of  the  Parifli  of 
Harrow  and  Ryflip  {b). 

[Mich.  10  Will.  3.  B.  R.] 

A  Comes  into  Harrow,  and,  being  likely  to  become  Confirmation 
•"•  chargeable,  was  removed  to  Ryflip ;  Ryflip  appealed j  "P00  w«i  is 
and  upon  the  appeal,  A.  was  adjudged  to  be  fettled  at  Ry-  p^ffoM^ofhtL 
Jip:  Afterwards  Ryflip  discovered  that  Hendon  was  the  wifcof  reverfai. 
.  place  of  his  lad  legal  fettlemcnt,  and  fent  him  thither  j  ™e  •nte  P*^ 
and  the  queftion  was,  Whether,  after  the  adjudication  ?*.  &  pott  pa*. " 
upon  the  appeal,  Ryflip  was  not  eftopped  againft  all  the  5*7.    1  vent, 
world  to  fay,  that  Ryflip  was  not  the  place  of  his  laft  legal  3«<>-   vif*5an* 
fettlemcnt?  Etper  Holt,  C.  J.  Ryflip  is  eftopped  to  fay  4^417.    Seu 
otherwife  ;  for  if  Ryflip  had  not  been  the  very  place  of  his  and  Rem.  184. 
laft  legal  fettlemcnt,  the  juftices  muft  have  lent  him  back  s* Ca 
Co  Harrow*  who  were  firft  poflefled  of  him,  for  that  rea- 
fon,  becaufe  they  were  poflefled  of  him,  and  he  did  not 
belong  to  Ryflip*    And  now  this  is  in  effe&  the  fame  ques- 
tion again,  viz.  Whether  he  belongs  to  Ryflip?  which 
Sueftion  has  been  already  determined  by  the  juftices  on 
le  appeal,  who  have  adjudged  that  he  was  laft  fettled  at       [  $1$  J 
Ryflip.  Now  this  point  being  determined,  the  appeal  muft 
be  final  and  conclufive,  otherwife  there  would  be  no  end 
of  things ;  and  the  rather  as  to  Ryflip*  id,  Becaufe  Ryflip 
was  party  to  the  fuit  wherein  this  determination  was  made, 
and  yet  H.  may  be  eftoppe4  where  he  is  not  party  to  a 
fuit;  per  Holt,  C.  J.  who  remembered  the  cafe  of  Thorn-  . 
ton  and  Pickering,  where  it  was  adjudged,  that  if  if.  be 
adjudged  by  two  juftices  to  be  the  father  of  a  baftard  child, 
he  is  eftopped  as  to  all  mankind  to  fay  the  contrary,  and 
any  man  may  call  him  fo  at  his  pleafure.    The  cafe  was, 
A  libel  was  exhibited  in  the  ecclefiaftical  court  foT  faying 
he  had  a  baftard,  and  the  defendant  fuggefted  for  a  prohi- 
bition this  adjudication  by  the  two  juftices 5  and  the  fug* 
geftion  being  turned  into  a  declaration  in  an  attachment 
on  the  prohibition,  the  defendant  pleaded  to  it,  that  the 

(J)  %  If  this  cafe  flkould  not  be  imitled  Hendon  and  Rjjlip  f 
VoL.IL  £  words 


s*s  poott  Poof*  Bate*,  Gagranta  &c. 

words  were  fpoken  at  large,  without  any  relation  to  the 
adjudication  by  the  juftices.    Plaintiff  replied,  and  prayed 
judgment  if  he  (hould  not  be  eftopped  by  the  adjudication 
to  lay  he  had  not  a  baftard. 
a  Mod.  7*.  Afterwards,  Hill.  10.,  this  was  moved  again,  and  then 

1°%M.  Wj.  Hoit  and  GouU  hdd  thc  adJudication  was  final  as  to  Rj/Up 
againft  all  perfons  and  places,  becanfe  the  point  of  his  fet« 
dement  as  to  Rjffip  was  tried  in  the  appeal ;  but  as  to 
Harrow,  (for  he  nad  been  formerly  removed  by  them  to 

Aatc4tt«  Hendonf  and  that  order  teverfed,)  they  were  at  liberty  to 
(end  him  to  any  other  place,  and  were  not  eftopped $  be- 
canfe the  juftices  on  the  appeal  did  not  adjudge  him  to  be 
fettled  at  Harrow,  though  they  adjudged  him  now  to  be 
fettled  at  R]flip9  fo  that  the  other  point  was  not  tried. 
Turton  and  Rokebj  contra.    Jtdjoumatur. 

5.    Anonymous. 

[Hill.  10  Will.  3.  B.R.J 

AmisdaflMH*  a  Mandamus  was  granted  to  the  juftices  of  peace  on 
^fo^^  43  -SSfcf  commanding  them  to  compel  the  precedent 
*>  an  accoMt  overfeers  of  the  poor  of  the  parifli  of  A.  to  come  to  an  ac- 
v^theprete  count  with  the  piefent  orerfeers,  and  this  writ  was  now 
■Wj^aod  V^bcAi  *ft»  *<*  that  the  account  by  43  JE&.  is  to  be 
5*4.   Poft,  pL  given  to  two  juftices,  and  not  to  the  fucceeding  over- 

c  M^f  ™  fcers  W"     ^^  Tw0  o£  **  P**"01*  "W"1*1 »  *e  writ, 

£i©,  ^11.  whom  the  juftices  were  to  compel  to  come  to  account,  do 

e  Mod.  77, 97,  not  appear  to  have  been  overfeers. 
9*. 

(a)  Fide  flat.  17  G.  j.  r.  38. 

6,     /tffcr  The  Pariflies   of  Beckenham  and 
Camber  well. 

[Trim  5  WiD.  3.  B.  R.] 

STE^cH*    A  Qucftion  wasmade  upon  8  £ff  9  JT.  3.  c.  3.,  which  en- 

«ev.   Set.  and  a&*»  that  an  unmarried  perfon,  hired  for  a  year, 

fe«m.  1S0.S.C  fhall  not  be  fettled,  unlefs  he  ferves  the  whole  year,  who 

f  526  ]       ther  that  extended  only  to  cafes  that  might  happen  after 

videpoft^  u.  the  aft,  or  to  fuch  alfo  as  had  happened  ?  Et  per  Cur.  To 

*■*  J*-  **        fuch  only  as  may  happen  after  the  z€t :  It  can  ha?e  no  rc- 

trofpeft,  but  declares  a  law  for  the  future,  notwithftand- 

ing  the  words  declared  andenaBed.     Adjudged  upon  a  Ipe- 

cial  order.  * 


JPe»t»  Poor'*  Bate*,  Qagrant*,  &e.  526 

7.    Anonymous, 

[Hill.  11  Will.  3.  B.R.] 

JF  2/.,  being  fettled  at  A.%  becomes  afterwards  a  vagrant,  Vagnnt  to  be 
fbme  juftices  have  thought  that  to  be  a  determination  of  |j^  *b^pl^ 
thefettlement;  but  I  never  could  think  fo;  for  if  H.  be  frocJVenM  by 
ibund.a  vagrant  within  39  EBz.  c.  24.9  he  may  be  fent  to  order  to  the 
die  place  of  his  birth  5  but  then  by  43  Eiiz.  c.  2.  he  may  JS^I"1.**" 
he  fent  from  thence  as  a  poor  perfon  to  the  place  of  his 
laft  legal  fcttlement;  for  his  being  fent  to  the  place  of,  his 
birth,  fatisfies  the  ftatute  of  39  Eliz.,  and  fo  both  the  fta- 
tutesftand  together.    Per  tioh,  C.J. 

&    Dominus  Rex  vcrfus  The  Inhabitants  of 

Audly.  — 

[Mich.  iaWill.3.  B.R.] 

AN  order  of  feffions  made  upon  an  appeal  from  a  poor's  A  ftaodlDg-nte 
rate,  being  removed  into  this  court  by  certiorari,  the  X^Z&£*2 
cafe  was,  on  Sept.  1,  1665,  a  certain  rate  was  agreed  to  ried  by  circum- 
by  the  inhabitants  of  the  parifh  of  j4ud/yy  which  had  been  *«*«*•  Holt 
followed  ever  fince  till  the  laft  year,  when  a  new  rate  was  576>  s* C* 
made.  Upon  appeal  to  the  feffions  the  new  rate  was 
quaihed,  and  the  old  one  ordered  to  ftand.  And  now  it 
was  objeAed,  that  it  did  not  appear  this  was  a  poor's  rate, 
being  called  a  parj/b-Uvy,  which  might  be  as  well  for  the 
church  as  the  poor,  and  then  the  juftices  had  no  jurisdic- 
tion. Dame/,  The  Court  will  intend  it.  Holt,  C.J. 
Tvnfdtn  ufed  to  fay,  If  a  particular  jurifdi&ion  does  not 
(hew  the  matter  to  be  within  its  authority,  it  muft  be  taken 
to  be  out  of  it.  Mr.  Parker  took  another  exception!  viz. 
that  the  whole  rate  could  not  be  quafhed  at  the  complaint 
of  one  man ;  and  alfo  that  the  old  rate,  however  juft  at 
firft,  might  be  unequal  now,  and  therefore  the  juftices 
could  not  make  a  Handing  rate ;  which  laft  fuit  conceffum 
per  Holt,  C.  J.  for  land3  may  be  improved.  By  43  E/iz. 
the  rate  muft  be  equal ;  ergo  it  ought  to  be  continually  al- 
tered, as  cirepmftances  alter.  The  juftices  could  not  con- 
firm an  old  rate,  and  in  this  their  order  is  nought.  And 
by  him  it  was  faid  in  this  cafe,  that  though  the  juftices  at 
feffions  need  not  give  a  reafon  for  their  order,  yet  if  thev 
give  a  reafon  which  is  wrong,  we  muft  be  guided  by  it,  and 
quafli  the  order,  becaufe  it  appears  to  us  to  be  no  reafon. 


Ra 
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9.     Inttr  The  Inhabitants   of  Mynton  and 
Stony  Stratford. 

[Mich.  13  Wffl.  3.  B.R.] 

Rcverfai  on  «p-  T>  Y  order  of  the  juftices  a  poor  perfon  was  fent  to  Myti- 
b^l%^t°ty  t<m:  My*™  aWcaled  t0  ***  feflKHW*  and  the  order 
ti^T^t  am-**"  wa*  difcharged ;  and  then  by  order  the  perfon  was  fent  to 
firnatidniscoa-  Stony  Stratford,  who  appealed,  and  the  order  was  con- 
ai|Ufhc^"idft  firmcd*  and  then  b7  another  order  the  perfon  was  fent 
vi/ant^p' 486,  back  to  Mynton.  Et  per  Curiam,  The  iaft  order  to  fend 
&c.  lb  ftp.***  him  to  Mynton  was  illegal.  Per  Holt,  C.  J.,  If  on  appeal 
vkkifttt *%  t0  thc  fci»on8  an  or<^r  **  difcharged,  that  judgment  binds 
5  V  "5  Mod.'  only  between  the  parties.  But  when  upon  an  appeal  an 
417.  6  m«i.  order  is  confirmed,  that  is  conclufive  to  all  perfons  as  well 
B5  r*62s.  s!c  a* t0  ^  Part*^  &*  lt  iS  an  adjudication  that  this  is  the 
3  $a»ic.  160.  place  of  the  party's  laft  legal  Settlement,  which  cannot  be 
bti.  and  Rem.  avoided  by  the  parifti  againft  whom  it  is  made.  It  was  alfo 
1:8.  Holt  577.  heW>  |liat  g  piTifll  in  repuUtion  is  liable,  if  there  be  offi- 
cers, i.  e.  churchwardens. 


z&Yftrl* 


io*     Anonymous. 

[Pafch.  1  Ann,  B.  R.] 


rtofp-tai  land*  TJ  OSPITAL  lands  are  chargeable  to  the  poor  as  well 
are  chargeable  to  11  as  others .  for  no  man,  by  appropriating  his  lands  to 
CuJpTsv  Caw!  an  hofpital,  can  difcharge  or  exempt  them  from  taxes  to 
isv  4  Bur.  which  they  were  fubjeft  before,  and  throw  a  greater  bur- 
2455-  den  upon  their  neighbours.     Per  Holt,  C.  J.  (a) 

(a)  R.  2  Bur.  1064..  That  St.  Lnke'%  pofleflbry  right  orintereft ;  or  upon  the 

Hofpital  for  poor  lunatics  was  not  rate-  objelts  of  the  charity;  any  of  which 

able,  as  the  rate  mail  either  be  made  '  cafes  would  beabfurd.    And  there  be- 

upon  the  tru  frees,  who  were  merely  ing  no  perfon  rateable,  it  was  held  by 

nominal;    the    fervants,    who    were  necetiary  confequence  that  .there  cpjild 

merely  hired  attendants*  and  had  no  be  no  rate.     /W/ alfo  4  Bur.  2439. 


tq*9  Pi  1  v       11.    Inter  The  Parifhes  of  Farringdon  in  Berks 
item  iii!' an  and  Witty  in  Oxfordfhire. 

Hoit  577. 

[Pafch.  1  Ann.  B.  R.] 


A  Servant  came  into  the  parifh  of  S.  was  hired  for  *f  «* 
"   year,  and  having  ferved  half  a  year  of  the  time,  mar-'  ^ 


Unmm'ed  per- 
fon hiffnl  tor  a 
v«*»r,  marrying       .         -  _ 

More  tbc  year  is  ncd  a  woman  in  the  parifti  of  Witty;  and  the  queftion 


^^ed»  "nnot   was,    ift,  Whether  the  juftices,   on   complaint  of  the 
wifa™fn/then   churchwardens,  could  make  an  order  to  remove  him  to 

the 


jpoor,  poor'*  Bate*,  ajagraftt*,  &c  $  527 

the  place  of  his  laft  legal  fettlemem  i  2dly,  Whether  his  fer?ice,  gaiw  a 
faring  here  would  not  gain  a  fettlemem?    To  the  firft  £jfT£\  Vid€ 
point  it  was  admitted,  that  the  contraft  between  the  maf-  "t!  &.'  3s*. 
ter  and  fervant  wa6  not  diflblved  by  the  marriage ;  and  f°ft>  r1'  >  3; 
that,  admitting  it  might  be  diflblved  by  an  order  made  on  *  *ur<  *£; 
complaint  of  the  mailer  (a),  yet,  without  that,  and  upon  J43!   Scff.  Ca. 
complaint  of  the  officers  only,  it  could  not  be  diflblved ;  x33- 
therefore  Broderick  (of  counfel)  admitted  that  the  jufticcs 
could  not  in  the  principal  cafe  fo  remove  him,  as  that  he     . 
could  not  come  to  ferve  his  mailer,  but  held  he  might  be 
removed,  fo  as  that  the  order  (bould  difturb  him,  and 
prevent  a  fettlement ;  and  this  he  faid  was  a  medium  that       [  52^  J 
would  neither  prejudice  the  contract,  nor  evade  the  fta* 
tute.    He  compared  it  to  an  order  to  remove  on  14  Car  .a. 
before  forty  days  ftay  \  in  which  cafe  the  very  making  of 
the  order  obftru£ked  a  fettlement ;  and  it  may  be  executed 
after  the  forty  days.    Holt,  C.  J.  and  Powell  contra,  That 
an  order  to  difturb  him  and  not  remove  him,  was  not 
within  the  meaning  of  the  a&  1  difturbing  him,  without 
power  to  remove,  is  vain}  and  this  does  not  unfettle, 
nor  is  it  like  tbe  cafe  of  forty  days.     2dly,  It  was  ques- 
tioned, Whether  fuch  a  ftay,  &V.  would  gain  a  fettlement; 
becaufe  the  ftatute  make  the  party's  being  unmarried  a  qua* 
lification  as  well  as  his  ftay,  viz.  if  any  fuch  perfon,  be- 
ing unmarried,  being  hired,  &c.  fuebfervice,  faV.     So  that 
the  words  fuebfervice  goes  to  all,  not  only  the  ftay,  but  the 
ftate  of  the  party.    To  this  Powell  inclined;  Holt,  C,  Jfr 
contra,  Such  is  only  fuch  fervice,  and  the  marriage  docs  not 
binder  the  fervice;  the  contract  continues;  and  fuppoie 
(he  woman  he  marries  be  of  the  fazpe  parity,  (hall  not 
that  gain  a  fettlement  ? 

(a)  R.Bjtr.S.C.  312*  Jhaj  a  jullice  cannot,  qn  complaint  of  a  matter,  dif. 
charge  a  feryant  for  marrying. 

12.     Jnter  The  Inhabitants  of  the  Parifhes  of 
Cumper  and  Milton  in  the  County  of  Berks. 

[Trin.  2  £ng.  B.  R.  S.  C.  Fortefc.  322.] 

TjBON  a  fpecial  order  of  fefliops,  .the  cafe  was,  /(•  Father  fettled  at 
***    was  fettled  at  Cumner,  and  hacl  (everaT children  born  *•  f!Bf°*T!  * . 
there :  Afterwards  he  removed  to  Milton,  and  gained  a  areT,  aodgaint" 
fettlement  there,  by  renting  a  tenement  of  the  value  of  a  new  fettlement 
10  /.  per  annum.    He  bcqupe  poor,  and  his  children,  un-  J^jJJJ^  * 
der  the  age  of  feven  years,  were  fent  back  to'  Cumner,  by  though  umkltha 
order  of  two  juftices,  which  was  confirmed  at  the  feflions.  age  ©f  feveo 
J>0*vtll,  J.  held,  that  when  a  child  is  fent  with  the  parents  ^^   v*e0- 
\>j  reafon  of  nurture,  it  gains  09  fettlement 5  but  here  the;  comfc.  380/391. 
K  3  *  children  3  Saik  251. 


528  &dor,  £>oot'tf  Bate*,  GJagrantjsf,  &c. 

I* c-  u6^0^  children  did  not  come  to  Milton  by  order.    The  children9* 
ui  MdtS.   Settlement  fliaU  not  be  divided  from  the  father,  for  that 
•39*  m»«    *   would  be  unnatural.    When  a  man  gains  a  fcttlement  for 
himfelff  his  wife,  and  fervants,  he  fhall  gain  a  fetde- 
ment  for  his  children   aifoj  but  if  a   widow,   haying 
children  under  the  age  of  feven  years,  marries  a  man 
of  another  parifli,  the  children  fliall  go  with  the  mo- 
ther for  nurture,   but  after  feren  years  of   age    they 
fhall  be  fent  back  to  the  parifh  where  their  father  was  fet- 
tled, for  (he  cannot  gain  a  fettlement  for  them  in  this  laft 
f  parifh,  being  under  coverture,  and  having  a  fettlement 

*  there  herfelf  only  as  part  of  her  hufband's  family,  from 

whom  flic  cannot  be  fevered  (a).  Holt,  C  J.  Birth  is  ft 
fettlement,  and  the  firft  fettlement  $  and  there  muft  bean- 
other  fecond  fettlement  by  forty  days,  &*.,  to  alter  the  pri- 
mary fettlement.  A  child  under  the  age  of  feven  years  is 
accounted  a  nurfe-child.  If  a  child  be  put  put  to  nurfe, 
L  5*9  J  ot  f or  education,  though  it  be  above  feven  years  old,  it 
gains  no  fettlement  thereby,  as  it  was  held  in  Sir  Paul 
Jenkinfori*  cafe.  The  queftion  here  is,  Whether  the  firft 
fettlement  by  birth  be  altered  ?  It  is  hard,  I  confeft,  to 
remove  the  child  from  the  father.  Gould,  J.  The  child 
may  be  removed  after  the  age  of  feven  years,  but  not  be* 
fore ;  he  is  fent  with  his  father  for  nurture  only.  Holt, 
<:•  C  J.  Suppofe  the  father  and  mother  come  to  A.,  and  then 

••?]$. :  go  to  die  parifli  of  B.,  and  within  forty  days  the  mother* 

'-:M  be  delivered  of  a  child  j  the  child,  though  legitimate,  fhall 

#  *?  be  fettled  where  it  was  born.     The  principal  cafe  is  fit  to 

Z\,V  be  trell  considered ;  the  father  indeed  ought  to  maintain 

'-i Z.  his  children,  but  the  queftion  is,  Whether  the  children, 

\'*?<  by  living  with  the  father,  gain  a  fettlement  ?  The  juftices 

»~*>.  cannot  remove  the  children  from  the  father  till  he  fall  to 

;.*,;  decay.     Afterwards  this  was  moved  again.    JBt  per  Halt, 

-}<v  C.  J.  The  queftion  is,  When  the  fatner  comes  with  his 

^r.  children  to  Milton,  and  gains  a  fettlement  there,  whether 

i*l  that  does  not  alfo  give  a  new  fettlement  to  his  children, 

"  .  and  unfettle  them  as  to  Cumner,  the  place  of  their  birth  ? 

If  a  father  be  fettled  and  die,  his  wife  being  big  with' 
child,  and  after  that  the  mother  dies  before  fhe  is  deli- 
vered, and  afterwards  the  child  is  born,  the  child  is  fet- 
tled there  by  his  birth  (if).  In  this  cafe  the  fettlement  of 
the  father  at  Milton,  is  a  fettlement  to  the  children.  The 
child  is  fettled  by  birth  only,  where  it  is  an  accidental  fet- 
tlement (c).    The  order  was  quafhed  (d). 


[a)  A.  ace.  Cartb.  449.  2  Bon.  3d  father  Was  fettled  before  his  death, 
it.  34-  (0  Vide  F  ' 

(I)  Rex  v.  Clifton,  19  Fin.  38a.    If        (d)  R.  ac 

e  father  die  before  the  child  is  born,  Fide  Set.  and 

yet  the  child  fliall  be  fettled  where  the  Rejm.  1474. 


edit.  34.  (c)  Fide  Foley  313. 

{I)  Rex  v.  Clifton,  19  Fin.  38a.    If        (d)  R.  aee.  Foley  257.  And.  34c. 
the  father  die  before  the  child  is  born,    Fide  Set.  and  Rem.  17,  ff/r,  580.  Ldf 


poor,  poot*0&at#,  (Baatantjef,  &*  529 

k*.    /ii/^r  The  Pariflies  of  Farringdon  and****1-"- 
WUcot. 

[Pafch.  s  Ann,  B.  R.] 

TT  Bang  fittgk,  was  kired  for  a  year;  after  he  had  Vuamfa per. 
«"  •  ferwed  three  quarters  of  the  year,  he  married,  and  ^i^J%i* 
die  juftices  removed  him  to  his  place  of  laft  legal  fettle-  before  the  year 
menu     Si  per  Cur.  The  contraft  being  good,  the  juftices  ?Pi,?,' bot  F" 
hare  no  power  to  remove  him  from  his  mafter  before  the  S™^^\  feu 
end  of  the  year;  for  they  cannot  annul  the  agreement  be*  tiemeat.   viae* 
tween  mafter  and  fervant,  unlefs  it  be  upon  complaint  of  Mte»  I4- *»  *** 
she  mafter  (*).    Settled  or  not  fettled,  was  not  before  the  "' 
Court.    But  as  to  that,  viz.  whether  fuch  perfon  ferving 
out  the  year  would  gain  a  fettlement?  Holt  and   Gould 
held,    the  word  unmarried  went  only  to  the  hiring  (*). 
Powell  contra9  that  it  went  to  the  whole  fervice,  by  reafon 
of  the  word  fiub. 

(*)  Nor  nponfoch  complaint,  Bar.        (I)    R.  ace.  Foley  148.    $ejr  Ca. 
St/.  Cm.  322.  143. 

14.     hter  The  Pariflies  of  Little-Kire  and      [  530  ]' 
Woolfall. 

[Trin.  2  Ann.  B.  R.]  . 

A  Parifliioncr  of  the  parifh  of  A.  came  to  B.  with  a  cer-  Ca&Bato-mm 
"    tificatc,  according  to  the  late  aft  of  parliament  5  and  2^;J^^T 
the  juftices  reciting  that  matter,  and  becaufe  he  was  likely  chirgetbL" 
to  become  chargeable  to  A,  fent  him  back  to  A.    Win-  Vide  bin. 
nington  moved  to  quajQi  the  order,  becaufe  he  is  not  re- 
moveable  till  he  is  actually  chargeable  by  the  exprefs  words 
of  the  a#  8  &T  9  W.  3. 1.  30.     Et  per  totum  Curiam  the 
order  Was  quaflied,  nifi%     Mr.  Broderick  agreed  the  ex- 
ception, but  faid  the  reafon  of  the  removal  was,  becaufe 
the  certificate  was  wrong,  and  that  the  feffions  have  au- 
thority in  this  matter;  for  an  appeal  lies  to  them  within  VI.  3 T.R.48, 
the  equity  of  14  Car.  2.,  where  a  certificate  is  made  and  *"•  s*  ^-  $9* 
figned  by  two  juftices.    Potve/l,  J.  contra*  tf  there  was  a  s*^crt87# 
fault  in  the  certificate,  it  ought  to  appear  to  be  the  reafon 
why  he  was  fent  back,  and  the  juftices  at  feffions  have  not 
a  jurifdi&ion  by  way  of  appeal  upon  fuch  a  certificate, 


*4 


55o  ipoor,  #oot'*  Rate*,  <Rflgttiit&  &c. 


15.     7*/*r  The  Inhabitants  of  Maiden  and 
Fletwick. 

[Trin.  *  Ann,  B.  R.] 

oHcrof  removal  a  Jl  order  was  made  reciting,  Thait  whereas  complaint 

™,n  mu? ST.  "  has  been  made  unto  us  by  the,  (ft.,  that  7.  &,  who 

judge  him  to  be  is  lately  come  into  the  parifli  of,  &c.  with  a  certificate  ac- 

actually  charge-  cor<iing  to  8  W  9  JT.  3.,  is  aftually  chargeable  to  the  pa- 

able,  uc  fupra-  rffl^  ^  quaftcd .  fpr  ^  jufticcs  muft  adjudge  him  to  be 

chargeable,  or  at  lead  muft  fay  it  appeared  to  them  that  he 
was  fo ;  but  the  juftices  need  not  adjudge  the  place  that 
gives  the  certificate  to  be  the  place  ot  his  laft  legal  fettle- 

menu 

16.     Inter  The   Pariflies  of  All-Saints  and 
St.  Giles  in  Northampton. 

[Trin.  1  Aon.  B.  R.] 

Certificate  con.  T  T  PON  an  appeal  a  fpecial  order  was  made,  and  the 
dude*  the  pajiih  U     cafc  was .  Qne  wa$  \JOTn  at  jf.  and  came  and  lived  at 

^linftlhe^iriih  -B--  fome  years,  but  never  gained  any  fettlement  there  ; 
to  which  it  it  then  he  removed  to  C.  for  convenience  of  getting  his  live* 
given.  Vide  jihood,  and  B.  gave  him  a  certificate  according  to  the  late 
Sf  Honirni  con!  aft.  The  man  became  chargeable,  and  was  fent  back  to 
tra.  Holt  578.  B.y  who  found  that  he  was  laft  legally  fettled  at  A^  and 
sc-  fent  him  thitjier.     Et  per  Ho/t,  C.  J.  The  reafon  of  the 

aft  of  parliament  about  certificates  was  only  to  encourage 
r  •        pariflies  where  poor  perfons  were  minded  to  go,  to  receive 

I  53  *  J  them ;  and  therefore  it  enafts,  that  when  the  poor  perfon 
{hall  be  chargeable,  the  parifli  which"  gave  the  certificate 
{hail  receive  and  provide  for  him  as  a  fettled  inhabitant, 
which  words  lay  an  obligation  upon  the  parifli  which  gave 
him  the  certificate  to  receive  and  provide  for  him  againft 
that  parifh  which  they  gave  the  certificate  to.  But  as  to 
all  other  pariflies,  they  are  as  they  were  before  («),  for  the 
conclufiqp  is  ctoly  by  reafon  of  the  words  of  the  aft  of  par- 
liament, which  extend  only  to  the  parifli  to  which  he  was 
fent;  by  confequence  the  conclufion  can  extend  no  far- 
mer. Poweil,  J.  This  way  of  giving  certificates  was  a 
Sling  commonly  praftifed  before  this  aft  of  parliament, 
and  it  was  made  only  to  oftige  the  parifh  who  gave  the 
certificate  to  receive  him  again  of  the  other  parifli  to  which 
the  certificate  was  given :  But  the  intent  of  that  was  not 
to  make  a  new  fettlement  which  was  not  before.    But  per 

(«)  R.ecc.  47s.  £.251.  VidiSq.tiu  Bur.$.C.tf$9  381. 


/&//,  C.  J.  Such  certificate  is  a  mighty  evidence  before 
the  juftices  5  and  fo  is  a  demand  and  refufal  of  a  conver- 
fion,  which  yet  being  fpecially  found,  will  not  be  a  con- 
▼erfioxu  y 

17.     Tawny\r  Cafe. 

[HOI.  a  Ann.  B.  R.    a  Ld.  Raym.  1009.  S.C.] 

TA  WNT  being  overfeer  of  the  poor  of  Little  Port  in  N#m»J«m* 
the  ifle  of  Ely,  laid  out  his  money  in  the  relief  of  the  ^J^*V^ 
poor,  and  was  turned  out  of  his  office  by  the  juftices,  be-  ratTto  rcimburf* 
fore  the  end  of  the  year,  by  which  means  he  loft  the  op-  former  ©vetfeer* 
portunity  of  making  a  rate  to  reimburfe  himfclf:  Upon  Vidcj»s-4«^ 
this  he  obtained  a  mandamus  directed  to  the  churchwar-  *  Mod.  1*79? 
dens  and  overfecrsof  the  poor,  to  make  a  rate  to  reimburfe  6  Mod.  97.  s.C 
him 5  Mr.  Parker  and  Mr.  Eyre  argued,  that  there  could  }£faL*j£mf 
be  no  fuch  charge,  neither  by  common  law  Aor  by  the  Holt  579.  Rate 
ftatute  43  E/izy    Etper  Holt,  C.  J.  We  cannot  order  the  muftbefortfae 
paxiih  or  overfeers  by  a  mandamus  to  make  a  rate  to  raife  '^^LTt^' 
money  to  reimburfe  an  overfeer,  but  only  to  raife  money 
for  the  relief  of  the  poor,  nor  can  they  make  a  rate  other- 
wife  (a) :  The  aft  of  parliament  is  exprefsly  fo,'  and  mull 
be  purfued.   An  overfeer  is  not  bound  to  lay  out  money 
till  he  has  it ;  if  he  does,  he  muft  make  a  new  rate  for  the 
relief  of  the  poor,  and  out  of  that  he  may  retain  to  pay 
himfclf:  Tawny  ihould  have  done  foj  he  trufted  where 
he  needed  not  have  done  it :  he  has  not  purfued  the  means 
theftatute  gave  him,  and  we  cannot  relieve  him.     Et  per 
tot.  Curiam,  The  mandamus  lies  not ;  ideo  cajjetur.     Et  nota 
per  Cur.  lie  churchwardens  and  overfpers  may  make  a 
rate  of  themfelves.     Weld  and  Page  pro  le  mandamus. 

{a)  R»  Doug.  116.  on  the  authority    rebuild  a  workhoufe.     Fide  Foley   10. 
of  this  cafe,  That  a  rate  cannot  be  made     1  Bait.  3d  edit.  272.  Foley  33. 
to  repay  money  borrowed  to  repair  or 

♦t  ■  ' 

18.     Inter  The  Parifhes  of  Weftbury  and      [532] 
Cotton. 

[Hill.  2  Ann.  B.  R.] 

A  Woman  big  with  child  was  reipoved  by  order  of  the  Ballard  bom  « 
"    juftices  from  Wejlbury  to  Cofton,  and,  pending  the  A.p««!«f  « 
order,  before  the  next  quarter-feffions,  (he  was  delivered  S^b/SEt 
of  a  baftard-child.     Cofton  appealed,  and  thereupon  the  ward*  wertcd, 
order  of  the  two  juftices  wa&reverfed ;  but  the  child  was  "k"1*1"  B* 
fait  back  to  Cofton,  as  the  place  of  its  birth.    Et  per  Holt,  4^  *^,4|2i 
C.J.  Though  here  be  no  fraud,  here  was  a  wrongful  re-  528. 

moval, 


53*  Pwtf  Poof*  Bate*,  aagrantrf, 

moral,  and  the  reverfal  makes  all  void  a*  wrf*?.    J  • 
or  not  fraud,  is  not  material  in  this  cafe  %  but  the  fe 
ment  of  the  child  depends  upon  the  removal,  for  if 
was  wrong,  they  (hall  not  cafe  themselves  by  it* 

19.    Tracy  verfiis  Talbot 

[Trio.  3  Ann.    Coram  Hole,  C.  J.  at  nifi  prim.] 

Aftfflnati  for     fr  Took  part  of  a  houfe  in  the  parifli  of  D.  on  the  3* 

toebTSS8hl  da7  rf  Decemb-$  and  was  rat€d  M  an  inhabitant, 

Aoothiy.  6  Met.  and  was  diftrained  for  a  quartet's  rate  the  Chrt/hmas  fol« 
*«4-  s.c.  lowing;  but  the  diftrefs  was  taken  before  Cbrijhws  on  a 
feu* airi Rem.  gen^  warrant  made  for  the  whole  year  \  and  in  replevin 
aj5.  Holt  581.  upon  evidence  it  was  ruled  per  Holt,  C.  J.  ift,  That  if 
two  fcveral  houfes  are  inhabited  by  fcveral  families,  who 
make  and  have  but  one  common  avenue  or  entrance  lor 
both ;  yet  in  refpeft  of  their  original,  both  houfes  continue 
rateable  feverally,  for  they  were  at  firft  feveral  houfes ; 
and  if  one  family  goes,  one  houfe  is  vacant :  But  if  one 
tenement  be  divided  by  a  partition,  and  inhabited  by  dif- 
ferent families,  viz*  the  owner  in  one,  and  a  ftranger  in 
another,  thefe  are  feveral  tenements  feveralljr  rateable* 
while  they  are  thus  feverally  inhabited ;  but  if  tne  ftranger 
and  his  family  go  away,  it  becomes  one  tenement*  2djyf 
That  H.  could  not  be  rated  for  the  whole  quarter,  for 
poor's  rates  fore  to  be  aflefled  monthly  by  the  ftatutt ;  and 
by  this  means  a  man  cannot  move  in  the  middle  of  a  quar- 
ter, but  he  muft  be  twice  charged  (0).  3tfly,  That  JX> 
could  not  be  diftrained  by  virtue  of  the  general  warrant 
made  before  the  rate ;  but  there  ought  to  be  a  fpecial  war- 
rant on  purpafe.  4thly,  That  a  diftrefs  could  not  be  taken 
for  a  quarter's  rate  before  the  quarter  was  ended  (4)*  but 
the  jury  faid  the  cuftom  was  otherwife, 

(j)   Vidt  6  M*t.  97.    &ibW.  10.     17  G.  2.  e.  38.  f.  12. 
2  Bur.  1152.   a  Bi.  Rep.  694.   Stat.        (*)  R.coatr.  1  Beet.  3d  edit*  207. 

[533]  20*     Domina  Regiiia  v<r/y&/ Hedges* 

[Mich.  4  Ana.  B.  R.J 

vpm  appeal  A  N  order  was  made  at  the  quarter-feflions  upon  appeal : 
f^^!^m  "  The  cafe  was,  Hedges,  an  overfcer  of  the  poor,  ac- 
counts, feffioaa  counted  before  two  juftices,  and  this  account  was  allowed; 
moil  execute  the  parifli  appealed  to  the  quarter-feflions  from  this  allow- 
'wX^flMn^.  ancc»  and  ™*7  ^fallowed  the  account,  and  ordered  him 
iwrattwojuf-  "  to  pay  fo  much  over,  which  they  adjudged  to  be  in  his 
tka  ought  to     hands  $  and  for  not  doing  this,  they  committed  him-    Mr. 

£jrt 
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JStr*  moved  to  quafli  this  order,  becaufe  by  43  Efiz.  e.  2.  *•   VM*  «nu 
Jiff.  4.  they  flKJuld  haVe  lewd  the  sweats  by  diftrefs  and  ££  Jj&^£ 
£ale,  and  in  default  of  diftrefs  have  committed  him:  And  97. 
the  whole  Court  agreed,  that  the  juftices  at  the  feffiona 
upon  the  appeal  mud  execute  their  judgment  in  the  fame 
maimer  as  the  two  juftices  muft  do,  and  that  the  two  juf- 
tices  muft  have  feat  their  proceft  to  diftrain,  and  upon  a 
return  to  that,  that  there  was  no  diftrefs,  (hould  have  com-  vWcSt.17G.t4 
micted  him.    Then  Darnel  moved  that  it  might  be  only  «•  **•  *>** 
quaihed  as  to  this  part ;  quod  fiat  concejfum  per  Cur.  Then 
Mr*  Eyre  obje&ed  to  that,  viz.  that  the  firft  order,  as  re- 
cited in  the  order  of  appeal  for  the  allowance  of  the  ac- 
count, was  not  by  two  juftices  quorum  unm ;  fed  rum  alio- 
eaten  We  cannot  judge  of  that  upon  a  recital,  fo  as  that 
you  may  take  advantage  of  it  ;  you  muft  bring  in  that  or- 
der by  .certiorari* 

ai.     Inter  The  Pariflies  of  St.  Bride*/  and  St. 
Saviour'/. 

[Hill.  4  Ann.  B.  R.] 

A  Poor  perfou  was  fent  from  St.  Bride*  s  in  London  to  £/<  Awrmdce  my 
Saviour's  in  Southward  and  upon  an  appeal  a  fpecial  ^tJrt(S?naitb' 
order  was  made :  The  cafe  was,  B.  was  bound  apprentice  tohai non&* 
for  four  years  to  J.  S.  and  lived  out  thefe  four  years  at  Aat.497.pL1S. 
St.  Bride9*  with  him;  J.  S.  was  only  a  lodger  and  had  J^  zS€V9a4 
no  fettlement  there.    And  the  Court  held  the  apprentice       '  7* 
was  well  fettled  in  St.  Bride 's,  for  he  was  not  a  perfon 
Tcmoveable,  nor  does  his  fettlement  depend  on  his  mailer, 
as  that  of  a  wife  on  her  hufband  for  a  fettlement  ;  but  he 
gains  a  fettlement  for  himfelf  (a)  within  14  Car.  2.  by  . 
forty  days  inhabitation,  and  fo  .of  a  hired  fervant  ;  but 
the  matter  went  off  upon  another  exception. 

(«)  R.  ace.  Foley  150,  152.  Set.nnd  Rem.  65.  2  Bott.  3d  edit.  564. 

32.   JenkinV  Cafe.  [534] 

(Pafch.  5  Ann.  B.  R.] 

AN  order  of  /feffiona  was  made,  that  the  defendant  Orfer  to  niicw 
■**  fhould  pay  2uper  week  towards  the  fupport  of  his  ^Lflth^i£f  w 
father,  till  that  Court  (hould  order  the  contrary;  which  S^'^dL 
was  held  good,  becaufe  it  was  indefinite  and  no  fet  time 
limited;  and  if  an  eftate  happened  to  fall  to  him,  they 
sbight  apply  to  the  juftices;   otherwife  if  a  time  was 
limited. 


5j4  ^oor^oot^Eate^aagrantK.&c. 

93.    Domina  Regina  verfits  the  Inhabitants  of 

Buckingham* 

[Pafch.  5  Ann.  B.  R.] 

Nothing maktt  A  Special  order  was  made,  wherein  the  cafe  was;  H. 
ftfetikmest  **■  being  a  poor  perfon  went  to  Buckingham,  where  he 
&M.°th*uW#  took  part  of  a  houfe  of  W.  T.  at  3/.  per  annum,  and  in- 
not  within  the  fitted  when  he  took  this  apartment,  that  he  would  pay  no 
•  very  words.        taxes  for  it,  but  that  the  leflbr  (hould ;  this  was  agreed  to, 

S*h  5»4.4poft  *"*  Tcnt  ^n8  *he  morc  an(^  ^c  greater  uP°n  that  account: 
536.'  1  Show.  This  appeared  upon  evidence,  and  alfo  that  this  apartment 
'I*   Co?}*J'    before  the  taking,  and  while  he  continued  in  it,  was  dif- 

33°>  33*1'  454-  **n^  ^rom  ^€  w^  °*  ^c  ^°uk  wl^hout  communication, 
s.c.  ti'<*ts%%.  and  was  taxed  as  a  houfe  of  itfelf,  and  that  the  tax  was 
Set.  end  Rem.  Jaid  upon  jjr  7;  thc  kflbr  j  and  that  while  H.  lived  there 
H3"  he  took  his  freedom  in  the  corporation,  and  once  voted  as 

a  freeman  at  the  election  of  bailiffs  for  the  corporation. 
The  juftices  at  the  quarter-feffions  adjudged  this  to  be  a 
good  fettlement :  But  upon  the  motion  of  ferjeant  Bro- 
derick  it  was  quaihed  :  He  iniifted  that  fince  thc  explana- 
tory aft  3  to*  4  W.  &  M.  nothing  makes  a  fettlement 
within  that  ftatute  that  not  comes  within  the  word*;  an 
explanatory  aft  implying  a  negative  of  any  thing  elfe.    Et 

1*1  ,ro,B*3#  ter  HoIt>  *'  J'  and  P"™11*  J-  Coming  int0  a  Pari*i  and 
sded?  115.  Ptt*  being  taxed  by  the  parilh,  made  a  good  Settlement  without 
a  notice  in  writing,  within  the  ftatute  Jac.  2.  But  the 
law  is  altered  by  3  fa*  4  W.  W  M .,  and  as  to  his  voting 
they  could  not  take  notice  that  that  implied  a  fettlement ; 
for  a  bare  reGdence  might  by  the  conftitution  of  the  cor- 
poration entitle  him  to  that,  and  his  voting  was  an  aft 
that  related  to  the  corporation,  and  not  to  the  parifli. 

[535  ]      24-     Inter  the  Inhabitants  of  the  Pariflx  of 

Dunsfold  and  Ridgwick. 

[Mich.  9  Ann.  B.R.J 

In^forh^f  • '"  I T  appeared  bY  a  fpecial  order,  that  one  was  hired  as  a 
year,  and  fervice       fervant  to  live  at  Ridgwich  for  half  a  year,  and  after 
for  a  year,  not    that  was  hired  again  to  live  there  for  another  half  year  with 
aUSdenLS.8t,n  ^c  ^amc  pe^00*  and  thereupon  ferved  a  year  in  one  con- 
Black  191.  s.C.  tinued  entire  fervice,  but  by  feveral  hirings.    Sir  Petit \ 
King  urged,  that  here  was  a  fervice  for  a  year,  and  a  hir- 
ing for  a  year,  though  by  feveral  contraftsj  and  that  thc4 
hiring  need  not  be  by  one  entire  contraft,  and  that  fo  it 
had  been  held ;  and  he  cited  a  cafe  where  H.  took  a  tene- 
ment  of  5  /.  a  year,  and  alfo  another  tenement  of  5  A  a 

year, 


poor,  Jpoort  Bate*,  eagtanw,  &c.  $$$ 

year,  and  occupied  both,  and  this  was  held  to  be  a  rent- 
ing of  a  tenement,  of  lot.  per  annum.  Et  pet  Cur.  It 
ought  to  be  one  entire  contra&,  and  one  entire  fervice ; 
the  one  is  required  by  the  ftatute  as  well  as  the  other.  If 
a  fervice  under  feveral  contra&s  (hall  gain  a  fettlement, 
one  that  fenres  by  the  month,  by  the  week,  or  by  the  day, 
may,  if  he  continues  a  year,  gain  a  fettlement  j  one  may 
hire  by  the  day  for  charity;  but  there  is  danger  of  being 
chargeable  in  hiring  fuch  a  perfon  by  the  year :  For  fuch 
a  term  as  a  year  it  is  not  fuppofed  a  mafter  would  hire  one, 
unlefs  able  of  body,  and  fo  a  perfon  not  likely  to  become 
chargeable.  Alfo  the  Chief  Juftice  obferved,  that  by  the 
ftatute  of  Eliz.,  the  retainer  of  fervants  was  for  a  year ; 
that  14  Car.  2.  requires  forty  days  day,  and  that  this  was 
inconvenient,  for  by  gaining  a  fettlement  in  forty  days, 
fervants  grew  £nfolent ;  and  that  thefe  latter  ads,  viz. 
3  \g  4  Jr.  3.  c.  1 1.,  8  &  9  W.  3.  c.  30.,  do  but  turn  the 
forty  days  fervice  into  a  year's  fervice,  and  the  hiring  to  be 
a  retainer  for  a  year  (a)  according  to  the  ftatute  otEiiz. 

{a)  R.acc.  1  Str.  83.  Fdey  137.  Cold.  135. 

25.      Inter  the  Inhabitants  of  the  Parifh  of  vuemte5so. 
Honiton  and  St.  Mary-Axe. 

[Mich.  9  Ann.  B.R.] 

tj  Came  to  Honiton  with  a  certificate  from  the  parifh  of  Certificate  con- 
-"•    A.;  after  this  he  went  to  the  parifli  of  B. ;  and  chidetthepirHh 
now  being  fent  to  the  parifli  of  A.%  the  faid  parifli  offered  JJTS*  world.* 
to  prove  that  he  was  fettled  at  the  parifli  of  St  Mary-Axe  \  Buck.  19*. ic. 
and  the  queftion  was,  Whether  A.  was  bound  by  the  cer-  £afcs  {*•  *•  ?• 
ttficate  as  to  Honiton  only,  or  concluded  as  to  all  pariihes  St'  q[Jc^s  \* 
whatfoever?  Et  per  Cur.  Before  the  ftatute  a  certificate  Northampton, 
was  only  an  evidence  of  a  private  undertaking  between  the  *ote  p1*  **• 
parishes,  in  the  nature  of  a  contra£fc ;  but  now  it  is  a  fo-  cootr<1> 
lemn  acknowledgment,  like  the  conuzance  of  a  fine ;  and 
thereby  the  party  is  owned  to  be  legally  fettled  there,  and        153^1 
that  they  will  provide  for  him  •,  and  as  all  other  pariihes 
on  this  certificate  are  bound  to  receive  him,  fo  the  parifli 
that  certifies  is  concluded  as  to  all  other  pariflies.    And 
there  is.no  reafonwhy  it  (hould  differ  from  an  adjudica-  R.  contra 
tiop,iince  this  |s  the  acknowledgment  of  the  parifli  figned  4  T.  R.  151. 
by^  proper  officers,  and  made  before  two  juftices  of    , 
peace,Srho  are  proper  judges,  and  upon  lefs  evidence 
could  have  adjudged  it  a  fettlement,  by  which  fentence  all 
parties  would  be  bound,  and  there  is  no  remedy  but  to 
repeal  it. 


stf  lpwwrt  pjot'tf  $ate&  Qagrantit,  &c. 

a6.    Inttr  The  Parifces  of  Evelin  in  Oxford- 
shire and  Rentcomb  in  Gloucefterfhire* 

[Hill.  ioAan.  B.  R.] 

*en*»l  t  mm  *  jj  ^j^.  ^  drawn  up  fpecially  to  hare  the  opinion  of 
nvm  giiSTa'fct-  "  &e  Court,  Whether  renting  of  a  water-mill  of  i  o  /. 
dement,  vide  per  annum  would  make  a  fetdement  ?  £//tr  Mam  Curiam 
T&ww'ii*4*  d^fy*  ^  m*"  *  a  tenement,  and  the  renting  thereof  muft 
brcn.  54?'       gaia  a  fettlement  within  the  ftatute  (a). 

5  Mod*  419. 

(*)  R.famlitir  as  to  a  windmill,  £«r.  5.  C.  107.  2  $/r.  1077. 

27.      jfr/fcr  The    Parities    of  Gatton   and 
Milwich. 

[Hill.  10  Amu  B.  R.  S.  C.  Foley  123.] 

toft  cfafcao*  A  N  order  was  drawn  up  fpecially  for  the  opinion  of  tfie 
JlSttato  Courts  and  the  queftion  was,  Whether  one  ap- 

SJe,  end  piss    pointed  clerk  of  the  parifli  by  the  parfon,  and  executing 
tfettiemeBt.      the  office  for  a  year,  flxrald  gain  a  legal  fettlement  within 
55?Ts££!   1&*W.&M.%  of  which  the  words  are,  vm.Jkalleme- 
>a.  Shaw.  p. L  cute  any  annual  office  or  charge  ?  For  it  was  obje&ed,  that 
***•  s- c-  ***•  this  was  not  an  annual  office*    Mr.  Lechnure  contra:  The 
«•  15  •  intent  of  the  aft  was,  that  no  office  under  an  annual  one 
ibould  gain  a  fettlement,  and  majus  continet  in  fe  minus* 
On  the  general  nomination  to  the  office  of  parUhhclerk  he 
is  in  for  life.    Powell,  J.  His  being  put  in  by  the  parfon 
makes  no  difference,  no  more  than  where  the  conftable  is 
put  in  by  the  leet,  and  not  by  the  parifli ;  it  is  more  than 
an  annual  office,  he  is  not  removeaUe,  and  has  foes.  Eyre,  J. 
He  is  but  afervanttothe perfon  at  will :  Where  he  comes 
in  by  election,  he  has  an  eftate  for  life  by  the  cuftom,  but 
.    here  is  no  deed  or  writing:  How  can  he  have  an  eftate  for 
life  in  this  office?  PoweU§J.  At  that  rate  he  has  not  an  of- 
fice at  willf  for  a  mas  cannot  have  an  office  at  will  with- 
fcr.  94*.  out  deed.    The  office  of  churchwarden  was  by  common 

law,  and  yet  that  is  for  a  year  without  any  deal  or  writ- 
ing. So  it  is  of  a  parifh-clerk,  he  is  by  common  law  an 
officer,  and  is  in  for  life  without  deed  i  fo  ruled,  akfenU 
Parfcr,  C.J. 


rc.       E  (    537    ) 


0otoer& 


Ltttw.  14(4* 
4  Mod*  s6c« 
1  Mod.  31S. 
6  Co.  33.  8  Co. 

— — r— ■  7o*    4  Co.  70, 

S.C.  5  Mod. 
144,245,378, 
&c.  Vide  6  Mod. 

1*     Winter  verms  Lovcdore.  »°-  caf«B.R. 

^  147.    Holt  4x4. 

[Mkb.  9  Will.  ).  B.  R.    1  Ld,  Kaym.  267.  S.  C.  Comyat 
37.  S.C.] 

I N  ejeBment  a  fpccial  verdift  was  found,  That  G.  P.  Po*«r  to  dem** 
*  was  feifed  of  the  manor  of  Jlf.,  and  on  the  marriage  JJJ  Semel**** 
of  his  fan,  fettled  the  faid  manor  to  the  ufe  of  himfelf  for  lands  of  the  ma- 
life,  remainder  to  his  wife  for  life,  remainder  to  his  fon  ■»•  .??py^i 
ia  tail,  with  a  prowfo,  that  he  (hoold  have  power  during  ^otkm!  Vide 
his  life,  and  fo  the  wife  after  him,  to  deraife  the  premifes  Ray.4 13s!  Pop* 
in  poffeflion,  for  one,  two,  or  three  lives,  or  in  reverfion  *   Yd,r-  ***• 
for  one,  two,  or  three  lives,  or  thirty  years,  ot  for  any  %  l£.4|£  X49f 
number  of  years  determinable  on  one,  two,  or  three  lives,  150.  1  Lev.  150, 
to  as  fuch  demife  be  not  of  the  demefne  lands.    G.  P.  re-  **u  c0?*- 
citing  that  J.  B.  and  his  wife  held  a  copyhold  tenement  ?Ynft.  "54#* 
for  life,  'demifed  the  faid  copyhold  tenement  to  the  leflee  Comb.  371. 
for  thirty  years,  to  begin  after  the  death,  furrender,  or ' 
forfeiture  of  J.  S.  and  his  wife ;  and  the  queftion  being, 
Whether  this  leafe  of  a  copyhold  was  purfuant  to,  and 
warranted  by  the  power  ?  it  was  held  in  thi6  cafe  by 
Holt,  CJ. 

ill,  That  any  leafe,  to  commence  infoturo,  is  in  fome  t  Lev.  16S. 
fenfe  a  leafe  in  reverfion,  as  it  is  oppofed  to  a  leafe  ia  *  JJ*'  *£*• 
poffeflion ;  but  a  leafe  within  fuch  a  power  mult  be  con-  if  a  man  hath  t 
ftnied  of  a  leafe  to  commence  in  poffeflion  after  another  powe>  to  make 
leafe  orintereft  already  created  before  the  refervation  of  the  j^^jjSfc 
power,  and  not  after \  and  that  a  leafe  to  commence  after  he  caimot  do 
any  other  leafe,  is  properly  a  leafe  in  reverfion ;  but  that  both. 
a  leafe  for  life,  to  commence  after  another  leafe  in  being, 
ia  a  concurrent  leafe ;  becaufe  a  freehold  cannot  expe&, 
but  mult  commence  in  poffeflion  prefently ;  however,  this 
may  be  faid  to  be  a  leafe  in  reverfion  within  fuch  powers. 

adly,  That  G.  P.  might  make  a  leafe  in  reverfion  abfolutely 
for  thirty  years,  by  virtue  of  this  power,  becaufe  the  limi- 
tations and  reftri&ions  are  disjoined,  and  the  latter  part  is 
carried  on  by  way  of  enlargement  of  the  power  5  to  which 
Turton  and  Eyre  agreed,  Roheby  diffentienU. 

3<Uy,  That  this  leafe  was  void,  becaufe  it  was  of  copy-       F  53?  1 
hold  lands ;  for  by  a  grant  of  the  demefnes  the  copyholds 
will  pafs ;  and  by  the  fame  reafon,  by  excepting  the  de- 
mefnes the  copyholds  axe  excepted ,  and  the  rather,  be- 
4  caufc 


53$  gJrefentatlon,  aumiflion,  &c 

caufe  the  power  is  derived  out  of  the  inheritance,  and 
the  tenant  at  will  by  hisleafes  might  deftroy  the  copyhftld, 
which  is  unreafonable  $  and  if  there,  were  nothing  elfe  for 
the  power  to  work  upon  in  this  cafe,  he  may  by  virtue 
thereof  demife  the  rents  and  fervices. 

2.    Lord  Kilmurry  contra  Geery. 

[Pafch.  ii  Ann.  In  Cane.] 

Power  to  charge  JT  was  held,  That  if  a  man.  has  power  to  charge  land 
j^*,tha>m  -*■  with  any  fum  not  exceeding  the  fum  of  3000/.  he 
pcJtOntcreft0"  may  charge  it  with  3000  /•  and  the  intereft  befides;  for 
tberaof  «ifo.  the  intention  is  to  charge  the  premifes  with  3000/.  priir- 
T$d  *?5i/*"  ^P**  money,  and  that  of  courfe  carries  intereft,  and  none 
363,  &c.  £q.  would  lend  fuch  fum  on  fuch  fecurity,  if  the  law  were 
Ab.  341.  p.  4.  otherwife  (a). 

>5i.  Hard.  398. 
3  (*)  Vidtace.%  Wms.  591.   2j£tk.  358. 


#refcupttom 

Star  verfus  Rookefby.     Mich.  9  Ann.  B.  R. 
Vide  title  Fences,  vol.  1.  page  335. 


[539)    #refentation,  a&miuTton,  3Jn8t* 
TEST  tution,  gtumtfton. 

ft  And.  49*  ___— 

Cro.  El.  5x8.  — mmm^mmmm^ 

3  Lev.  3 1 3.  S.C. 

4  Mod.  134. 

&££&         1.    Hele  fw/Skr  the  Bifliop  of  Exeter. 

88.     Nel.  Latw. 

348.  c«nh .311.  [Mich.  3  W*  &  M.  B.  R.] 

Hole  609. 

Where  the  ordi-    |N  £w*r*  impedit  the  bifliop  pleaded,  That  the  church 


Infufficiens  in 


T  N  quare  impedit  the  bifliop 
*  became  vacant  on  the  15th 


nary  refufe$ quit    1  became  vacant  on  the  icth  day  of  ApriL  and  that  the 


SurT,  he  plaintiff  prefented  to  him  on  the  19th  day  of  Ma,  fot- 

\muft  (hew  in  lowing  one  Hodder  ;  that  he  examined  Hodder,  and  found 

I??  Pa5!,cular'  him  perfonam  minus  Mficien*  in  literature  ac  ei  rationefire 

Vide*  Co.  57,  r  J                       J  M                                   '                  A     rJ 

*       9'  perfonam 


IPreftntatfon,  a&miflton,  &c.  539 

perfonam  inhabilem  &  minimi  idoneam  ad  habend.  benefidum  5&  x  And.  1S5, 
xum  curd  animarum,  and  therefore refufed  him  on  the  20th  **£  z*U£*l 
day  of  June,  and  gave  the  plaintiff  notice ;  and  becaufe  Cro.'  El.  24a.* 
110  other  was  prefented  within  fix  months  after  the  avoid-  Hob-  *9*« 
ance,  he  collated  the  other  defendant  (the  incumbent)  fY«tw?"oc4 
who  was  inftituted.    The  incumbent  pleaded  to  the  fame  &c.    *  Wl  ' 
*fre£L     The  plaintiff  replied,  that  Hodder,  at  the  time  ***• 
of  his  prefentation,  was  vicar  of  another  church ;    that 
he  was   homo  /iterates,   aud  in  prieft's  orders ;    that  he  OrdintryTnay 
was  licenfed  to  preach,  and  had  celebrated  divine  fervice  f"^inbcuat"t  *" 
many  years,  and  was  Jufficienter  liter atus  to  celebrate  the  muft'beincon* 
fame*    There  was  a  rejoinder  and  furrejoinder,  (which  vdiicnt  time. 
were  laid  out  of  the  cafe,)  and  thereupon  a  demurrer, 
£t per  Cur.,   ill,  The  ordinary  muft  examine  in  conve- 
nient time,  and  after  that  refufe  in  convenient  time ;  if 
he  does  not,  he  is  a  difturber  by  his  delay.     2dly,  If  the 
ordinary  refufe,  quia  criminofus,  he  need  not  give  notice 
of  his  refufal,  for  the  crime  is  as  much  in  the  conufance 
of,  the  patron  as  of  the  bifhop,  and  in  that  cafe  the  lapfe 
lhall  incur  from  the  avoidance;  but  if  he  refufe,  quia  Mi-  Muft  give  notice 
leratus,  he  muft  give  pcrfonal  notice,  and  the  lapfe  (hall  {J £  ^  mfti- f 
incur  from  the  refufal.     3  Cro.  1 19.  1  Lev.  31.   Dy.  327.  ratus-,  fecus  if 
2  Ro.  364.     3dly,  That  the  ordinary  might  well  refufe  "j™"0'"5- 
him  now,  as  unfit  for  this  cure,  though  he  had  been  al-  a  inft.  frl*?59" 
lowed  for  a  former.     4thly,  It  was  not  determined  what  1  Bum.  k.  l. 
learning  was  neceffary.     While  the  liturgy  was  in  Latin,  J**m  •£»•  EJ» 
that  language  was  undoubtedly  neceffary  5  now  indeed  the  ,I9' 
liturgy  is  in  Englijh.     But  it  was  obferved  that   13  E/iz. 
c.  12.  requires  a  clerk  fhould  be  able  to  anfwer  his  ordi- 
nary, and  give  an  account  of  his  faith  in  Latin,  according 
to  the  Articles,     5thly,  The  Court  held  this  pleading  too 
genera],  becaufe  it  was  not  fliewn  what  learning  he  was        [  54°  j 
4efe&ive  in  5  whereas  it  ought  to  be  certain,  becaufe  it  is 
traverfable ;  and  if  the  clerk  die,  to  be  tried  by  a  jury*  and  2  Inrt.  631, 
the  king's  courts  to  judge  of  it;  and  the  law  will  the  rather 
require  a  certainty,  becaufe  this  anfweT  is  to  difable  a  man  in 
his  profeffion,  and  prevent  him  of  a  freehold.     Judgment 
was  given  for  the  plaintiff,  which  was  reverfed  upon  a  writ  3  Lev.  314.] 
of  error   in  parliament.      [Parliament  Cafes   88  to  104, 
This  judgment  reverfed  in  the  Houfe  of  Lords.  J 

2.     Dominus  Rex  &  Domina  Regina  verfus  s.  c.  3  Lev. 

The  BiOiop  of  London  and  Dr.  Birch.       l^t^t 

501, 441, 493, 

{Mich.  7  Will.  t.  B.  R.     1  Ld.Raym.23.  S.C.]  4*3-    Comb. 

*  '  *  J  301.    Holt  $3$. 


.James's,  the  declaration  fet  forth,   That  St. Martins  fuycat 
in  the  Fields  being  a  great  patifli,  an  a&  of  parliament  faaejuiwaf 
Vol.  II.  L  vas 
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premutation,  aumiffion,  &c 


law  and  prero- 
gative* of  the 
crown  at  an  old 
cne.    Ca,  Pari. 
1 70. 


VideVaug.iS. 
Str.  837.    BL 
Rep.  770. 
3  Wiif.  an. 


was  made  1  Jac.  2.  to  take  the  parifh  of  St.  James  out  of 
it,  and  make  it  a  parifh  of  itfelf  with  cure  of  fouls,  and 
Dr.  Tennifon,   who  was  then  vicar  of  St.  Martin's^  the 
firft  re&or  j  and  appointing  die  patronage,  after  the  death 
of  Dr.  Tenni/on,  to  the  bifhop  of  London  and  his  fiu> 
ceflbrs,  and  the  Lord  Jermyn  and  his  heirs  alternately: 
VirtuU  cujus  Dr.  Tennifon  was  firft  reftor,  and  being  io# 
was  afterwards  made  bifhop  of  Lincoln;  whereupon  it 
belonged  to  the  king  and  queen  to  prefent  by  prerogative. 
To  this  the  bifliop  demurred,  and  Dr.  Birch  pleaded  the 
ftatute  of  25  H.  8.  and  that  by  virtue  of  the  faid  ad,  the 
archbifhop  of  Canterbury  gave  Dr.  Tennifop  a  difpenfation 
to  hold  this  church  in  comtntndam  \  which  the  king  con- 
firmed, from  the  2  2d  day  of  Oclober  till  the  ift  of  July 
following,  &c.    To  this  the  attorney-general  denatured. 
1  ft,  It  was  objected  for  the  defendant  that  this  preroga- 
tive was  unreasonable ;  ^ut  the  Court  anfwered,  that  fince 
the  king  made  the  church  void,  it  was  no  hard  matter 
that  he  (hould  be  allowed  to  fill  it ;  and  the  patron  wa$ 
not  much  hurt,  for  it  was  only  one  life  exchanged  for  an* 
other 5  and  Sir  Giles  Eyre  held,  that  if  a  parfon  be  pro- 
moted to  be  a  bifliop,  the  church  was  void  by  the  common, 
law ;  but  the  reafon  of  it  was  not  from  the  incompati- 
bility,  becaufe  originally  the  bifhop  was  incumbent  of  the 
whole  diocefe,  and  ferved  the  cure  by  others :  and  the 
Court  did  admit  that  the  Crown  did  not  anciently  exer- 
cifc  this  prerogative,  but  the  pope  did  by  ufurpation  *  and 
that  noiwithftanding  the  ftatute  of  provifors,  25  E.  3.  the 
pope  would  collate  if  the  incumbent  was  made  a  bifhop, 
4  Is.  3,  5.     Owen  144.     Then  7  if.  7.  c.  8.  was  made 
againft  proviGonsj   but  notwithftanding  that  the   pope 
went  on.     Vide  Cotton  458.  Mo.  399.  3  Cro.  5,  6.  Owen 
144.    Win.  94.    2  Cro.  691.   Dy.  228.,  which  was  but  a 
fudden  opinion. 

2dly,  They  held,  That  the  king's  turn  was  not  ferved 
\"ide  str.  7oc6.  by  the  confirming  the  commendam;  for  the  difpenfation 
?«."  a!3i>.  ia^  was  onty  t0  kye  *"c  avo*dance,  anc*  the  confirmation  con- 
mug.     "  tinued  the  pofleffion,  but  transferred  no  right. 

Hob.aSo.  5C0.  3dly,  This  being  a  new  patronage  created  by  a£t  of 
a*  11  Rep.  67.  parliament,  not  in  ejfe  before,  which  appoints  a  particular 
perfon  to  have  the  firft  turn  after  the  next  avoidance ;  it 
was  obje&ed,  that  nobody  could  fay  the  king  {hould  pre- 
fent, when  the  a£t  faid  otherwife ;  and  this  was  therefore 
a  cafe  exempt  from  the  prerogative :  But  the  Court  held, 
that  the  aft  did  not  interfere  with  the  prerogative.  If  an 
eftate-tail  is  created  by  a&  of  parliament,  it  is  fubje&  to 
fuch  bars  as  other  lands  intailed  are.  The  wife  (hall  be 
endowed  of  a  new  eftate.  Fide  8  Co.  the  Prince's  Cafe  j 
a  pari  rctione  a  new  reSory  fhall  be  fubjc&  to  the  king's 
prerogative. 

4  4&iy» 


aWilf.  182: 
Before  the  Re- 
formation the 
pope  prefented 
upoQ  promotion 
of  the  incuzn- ' 
bene. 


[S4«] 
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4trdy,  It  was  bbje&ed,  That  this  new  church,  as  to 
Tit.  TenmfoTt)  was  a  kind  of  donative,  he  coming  in  with- 
out inftitution  and  indtl&ion,  and  that  the  prcfentable 
parfonage  does  not  commence  till  after  him,  by  the  words 
of  the  ftatute  j  and  that  in  cafe  of  a  donative,  the  pro- 
motion of  the  incumbent  does  not  make  a  ccfiion. 

Sed  Carta  contra  :  For  in  point  of  eftate,  the  right  of 
prestation  commences  by  the  paffing  of  the  aft  imme- 
diately 1  but  in  point  of  intereft,  not  till  the  avoidance. 
Fide  3  Cro.  323.  10  Co.  107.  4  Mod.  190,  Show.  164. 
3  Lev.  352.  &  Cm 

3*     Ladd  vtrjus  Widdows, 

[Mich.  1  Ann.  B.  R.] 

UPON  a  motion  by  ferjeant  Selby  for  a  new  trial  in  Prcfcntationmiy 
a  quote  impedit,  wherein  the  point  in  iflue  was,  Whe-  ***?*  infPro- 
ther  the  church  was  donative  or  prefentative  t  evidence  adraatWe/Hoit 
was  pretended  of  feveral  prefentations ;  and  the  Court,  %S9-  s- c- 
viz.  Hob.  C.  J.  and  Powell.  J.  held,  That  though  a  pre-  ^  a°s- 

r         •••!#»  .  •     ■  .    °     1 1  contra.    Vide 

lcntation  might  deftroy  an  impropriation,  yet  it  could  not  *  Cro.  63.   Co. 
deftroy  a  donative,  becaufe  the  creation  thereof  was  by  Lit.  344.  o. 
letters  patent,  whereby  land  is  fettkd  to  the  parfon  and  »**34*.i.s* 
his  fucceflbrs,  and  he  to  come  in  by  donation. 


principal  ana  acceffarp.       VJX£4*J 

Hale't  P.  C.  1  r  5 
-  l0  a*S*    Wiwk» 

1         t         I    >«—>——  p.  0.3X0,311, 


I.     Domina  Regina  ver/us  Nafh. 
[Mick.  1  Ann.  B.  R.    a  Ld.  Raym.  989.  S.  C.  hot  S.  P.] 

TTPON  a  conviftion  of  deer.ftealing  by  juftices  of  whoi.«n»M«* 
u  peace,  on  the  late  ftatute,  the  queftion  was,  Whe-  ^JSbT 
therone  notprefent,  but  procuring,  advifing,  and  abet-  within  3*4 
ting,  by  lending  his  gun,  dog,  &V.  before  the  faft,  fhould  w.  &  M.  c. 
be  laid  to  be  aiding  and  abetting  therein?  Holt,  C.  J.  in-  ^"7.' 
dined,  ift,  That  he  was  not  within  the  wotds,  not  being  vwe  Cro.  Can 
a&aally  prefent  at  the  faft,  becaufe  the  ftatute  is  to  be  34©. 
conftrned  ftriftly,  for  that  it  takes  away  the  privilege  of  a 
better  trial,  w*.  per  pares.     2dly,  Becaufe  it  adds  a  farther 
penalty  to  what  wa»  an  offence  before.     He  faid  there 


10. 


54*  Iprtncfpal  anti  acceffarp* 

might  be  an  aiding  and  abetting  before  the  fa&,  viz.  by 
advice,  teV.,  or  in  the  faS,  by  being  prcfent  j  or  after  the 
fa&,  by  abetting  the  party.  Vide  Dy.  187.  Co.  Ent.  56. 
The  other  judges  held  aiders  in  the  raft  would  be  princi- 
pals, and  then  aiders  and  abettors  would  mean  nothing. 
£htod  Holt  negavity  faying,  All  that  are  prefent  may  be 
faid  to  be  principals  as  to  an  a&ion  of  trefpafs,  but  not  as 
to  the  penalty  of  this  ftatute :  And  this  diverfity  is  appa- 
rent in  other  cafes,  for  one  aiding  and  affifting  upon  the 
ftatute  of  dabbing  (hall  have  his  clergy,  whereas  a  princi- 
Ylde  Kdy.  52,  pal  (hall  not  5  fo  in  the  cafe  where  two  went  to  break  * 
53.  1  And.  1.6.  houfe,  one  broke  it  and  entered,  the  other  flood  upon  the 
ladder  and  received  the  goods ;  he  that  flood  upon  the  lad- 
der (hall  have  his  clergy,  aud  the  other  (hall  jiot,  being  a 
principal  (0). 

{a)  Quart,  if  the  laft  point  is  not  cafe  in  Cro.  Car.  473.  having  the  cir- 

placed  here  by  miftakc  ;  for  at  the  end  cumftancea  above  fappofed  m  an  in- 

of  the  report  of  the  next  cafe,  J^\  and  did  men  t  on  the  flat.   39^/.   c.  1$-* 

WhiftUri  in  Ld.  Raymond,  there  is  a  againit  ihoplifting. 
reference  made  by  Holt,  Ch.  J.,  to  a 

2.     Domina  Regina  verfus  Whiftlcn 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  842.  S.  C] 

whtre ftatute       jnOLFE  and  others  were  convicted  of  deer-ftealing 

^„y,««t„n"  r.    uP°n.  3.  »  4  r,  V  M.c.  10.,  and  that  Wtyhr** 

(properly)  arc      illicite  &  injufte  auxilians  is" ajjtjlem  prtfat.  Ro/fey  &c.  in  *7- 

withinic,  though  Udta  1*1  injufla  venatione  ?5*  oca/tone  dam*  prad.>  viz.fterfua- 

o!he?rfetLrc    dmdo  &  incitando  prtfat.  Rolfo  to  kill  the  fame  deer,  and 

it  m-kes  a  parti,  lending  dogs  to  hunt  and  kill,  and  horfes  to  carry  away  the 

cular  faa  more    {z\£  deer,  contra  for  mam  Jlatuti ;  and  whether  this  was  an 

sx??  Rep'Jto!  a*ding  an<l  affifting  within  the  ftatute,  was  the  qucflion. 

as.'  Holt 2 1 5.  Poivel,  Powys,  and  Gould>  Juflices,  held  that  it  was*  but 

T  543]        Holt)  C.  J.  contra^  held,  that  the  convi&ion  ought  to  be 

quafhed  5  for  that  where  a  ftatute  makes  that  felony,  which 

was  not  fo  at  common  law,  aiders  and  abettors,  according 

to  the  notion  of  the  common  law,  are  within  the  ftatute, 

though  not  cxprefled ;  but  where  an  offence  at  common 

law  is  only  made  more  penal,  aiders  and  abettors  are  not 

tp  be  underftood  of  fuch  as  aid  before  and  after  the  fa£l, 

.    but  fuch  as  are  prefent  only  :  Thefe  were  only  accefiaries 

at  common  law,  and  are  not  within  the  aft.     Vide  1  Cro. 

liSLlE       474*  DaL  ll>  22m     Ptflea*  in  **  fame  cafe>  ^W^t  C-  J- 
faid,  he  held  the  fame  diverfity,  with  this  farther,  that 

this  is  to  be  underftood  when  an  offence  at  common  law  is 

made  more  penal  by  a  particular  defcription  of  the  faft, 

Vide  1  Salk.      and  not  under  a  general  denomination  of  the  crime ;  as  if 

lit,  182.  tnk  ftatute  had  «na&ed  thefe  penalties  on  them  as  trefc 

paifersj 
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paflers,  as  it  is  done  by  the  ftatute  de  malefutloribus  in  par- 
cis.    Vide  I  And.  11 6.  Hale  51,  aid. 


fcrtoflefie  of  f&erfon*. 


Vide 

j  Lev.  »43, 

393- 

Lucw.  k,6, 

197,  641,  and 

1466. 

1  Sid. 

319. 

%  Sid. 

164. 

I  Vent. 

137. 

Cro.  El. 

u*« 

1.  Kirkham  verfus  Wheely. 

[Trin,  7  Will.  3.  B.R.    ,1  Ld.  Raym.  27.  S.  C] 

TO  an  aftion  qui  tarn,  the  defendant  pleaded  that  he  P^  to  the  jo- 
was  an  attorney  of  the  court  of  Common  Pleas,  and  ^^^ 
that  attornies  de  C.  B.  were  not  fuable  elfewhere.  To  this  enough.    Ante 
the  plaintiff  demurred,  lft,  Becaufe  the  plea  is  only  in  the  3°«  s.  c.  Comb. 
negative,  and  no  jurifdi£tton  is  given  to  any  other  court.  |$  j^r^a*  * 
2dly,  Becaufe  there  is  no  defence  by  venit,  but  dicit  only.  Defence  by  *enk 
Per  Cur.  As  to  die  plea  being  in  the  negative,  it  is  well  &  dk'l}>  or  dJcic 
,  enough;  for  the  privilege  is  not  traverfable  and  triable  per  ™*l  to'tkTjufif- 
faU%  but  a  matter  of  law  of  which  we  take  notice ;  and  diaion.    Vide 
venit  &  dicit,  or  'dicit  only,  is  a  fufficient  defense  in  thi$  pro*#  *afgm* 
cafe.     14  H.  6.  14,  19. 

2.  Stephens  verfiis  Arthur,  [544] 

Vide  prox.  ca- 

[Eodem  Termino.]  fum  ante. 

'TpHE  defendant  pleaded  to  the  jurifdi£Uon  thus,  viz.  Defence.  3  Lev. 
-*     JSt  idem  Arthurus  in  propria  perfonafua  dicit ;  that  he  is  ,8*-    *  LJltw* 
a  clerk  to  a  prothonotary  of  the  Common  Pleas  5  and  it  was  Ji*c/  Andrews 
objefted,  that  he  did  not  fay  venit  &  dicit.     Et per  Cur.  46. 
Venii  is  no  part  of  the  plea,  but  dicit  begins  the  plea;  dicit 
alone  (hews  him  to  be  in  court,  and  here  it  appears  he  is 
incuftodia. 

3.  Lane  verfus  Saltmarfh. 

[Hill.  8  Will.  3.  B.  R.] 

A  N  attorney  de  C.  B.  being  fued  by  bill  in  B.  R.>  Bux-  %  Wilfon  306. 
**  ton  moved  he  might  be  discharged.  Denied  per  Cur. ;  s- p-  .  An|£wi 
for  let  him  plead  his  privilege.  u  R,ym,  t$$7t   2  k  Re?.  xo8 ^ 


Li 


544-  Jpdbilefte  of  $etfen*» 

4.     Bxown' j  C<j£. 
[HiU.  9  Will.  3.  b.  R.] 

Phil'sers.  Ac.  A  Philizer  dt  B.  R.  was  arrefted  per  breve,   but  dif- 

3  j*T-  343-  **    charged  on  common  bail ;  for  he  ought  to  be  fued 

*  Lutw.' 4^  ^y  kill,  a$  prafen*  in  Curia.      Per  Cur.,  ishfentt  Holt* 

611,  1466.  C.  J.  (a) 

x  Wiif.  306.  v 

(«)  The  officers  of  the   Common  thereby  original  writ,  Baler*.  Swi*- 

Pleat  have  not  the  privilege  of  being  don,  Ld.  Raym.  399.    3  Satt.  383. 

fued  there  £7  bill,  **  attoroies  have;  I  Barms  280.  a  Crump.  Pr.  135* 
bat  have  the  privilege  of  being  fued 

5.    Branthwait  verfus  Blackerby  &  aL 

.    [HiU.  9  Will.  3.  B.  R.] 

For.joiflteaufe  |F  a  man  hath  a  joint  caufe  of  afiion  againft  two,  one 
ofadiMiasainft  *  an  attorney,  and  the  other  not,  he  muft  arreftboth, 
jlno*!^?!^!!?  an*  declare  againft  them  as  in  cuftody.  A  bill  cannot  be 
both  muft  be  filed  againft  a  perfon  privileged  it*  vacation  (b),  for.  then  he 
m^tA\^[1^   is  not  prefent  in  court;  and  aaio  the  vacation,  it  begins 

Cafei  B.  R'163"  *C  laft  da7  °f  *C  tCTm>  aS  fo0n  aS *}**  C0Urt  rifc8*  (*&* 
S.C.    xVcnu   2  Lev.  129.  iFent.29%.) 

*98-  Note ;  The  bill  muft  be  filed,  though  the  attorney  agrees 

to  appear  and  difpenfe  with  it ;  but  it  may  in  fuch  cafe  be 

filed  afterwards.      Pafrb.  9   Will.  3.  JB.  R.     Robert* 

cafe. 

(*)  In  Waghorne  v.  Fields*  5  T.  R.     the  vacation.  Vide  Comer/ord  v.  Price* 
174.  it  was  decided  that  a  bill  may  in    Doug.  3 1  a.  Lane  v.  Wheats*  ibid.  3 1  j„ 

all  cafes  be  filed  againft  an  attorney  in    *.  84. 

6.     Anonymous. 

[rfill.  aAnn.B.R.] 

Privilege  eundo     TJ  Came  to  confefs  an  indi&ment,  and  the  Court  held, 

viEdX5'.  '  that  hc  had  no  Pr*vilcSc>  wwfc  ^  "^"^  becaufe 

100.  3  Lev.  343.  there  was  no  procefs  againft  him  (c). 

Andrews  275. 

(c)  In  Meekins  v.  &w*7£»  £f.  5/.  636.  compelled  to  attend  by  procefs  or  not, 

the  Court  of  Common  Pleas  laid  down  (in  which  number  bail  are  included,) 

this  general  rule,  .*//«.  that  all  perfons  are  entitled  to  privilege  from  arreifc 

who  have  relation  to  a  fuit  which  calls  eundo  et  redesmde,  provided  they  come 

for  their  attendance,  whether  they  are  bonajide. 
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7,     Dillon  vtrfus  Harper,  s.  c.  i  Saik. 

[Trin.  2  Ann.  B.  R.   %  Ld.  Raym.  898.  S.  C]  ,o6- 

A  N  attorney  </*  C.  if/being  fixed  in  5.  #.,  pleaded  his  Whwe  pr«*':«s* 
-"    privilege}  to  which  it  was  demurred  fpecially,  for  j^^JV* 
not  concluding  his  plea  with  zprofert  of  a  writ  of  privi-  wit,  Mi  being 
lege,  teftifying  his  being  an  attorney,  &c.    Et  per  Holt,  «*  attorney  ca»- 
C  J.  The  difference  is,  if  privilege  of  an  attorney  be^^1 
pleaded  with  a  writ,  the  defendant  cannot  be  denied  to  be  without. 
an  attorney;  if  without,  he  may,  and  then  a  certiorari 
(hall  be  awarded  to  certify  whether  he  be  an  attorney,  or  Skin.  5*1. 
not* 

8.     Scawen  verfus  Garret. 

[Trin.  4  Ann.  B.R.    2  Ld.  Raym.  1172.  S.  C] 

'TPO  an  aQion  in  B.  R.  the  defendant    pleaded,  that  Pitaofprmlegc 
x      he  was  an  attorney  at  the  Common  Pleas.      On  £  ".^3*2^ 
demurrer  Mr.  Ward  obje&ed,   that  he  ought  to  pro-  fhew'thewr?c° 
duce  his  writ,  and  conclude  with  a  prottt  patet  per  rccor-  under feal9  nor* 
iums  m&  alfo  that  he  laid  no  venue,  alleging  noplace  S^S^ST*- 
Where  he  was  attorney,  nor  where  the  court  of  Common  vide  "1  s'aund. 
Pleas  fits.    Etper  Cur.,  viz.  Holt,  C.  J.,  to  which  the  reft  67.  Fared.  97. 
aflcnted,  An  attorney  may  plead  privilege  with  a  prof  ert  of  6  JJS?"  \]t. 
his  writ,  if  he  will ;  or  with  an  exemplification  of  the  re-  1  Saik.  6.  Holt 
cord  of  his  admiflion  ;  or  he  may  plead  it  as  he  does  here,  587.  s.c.  Lilly 
and  it  is  well  enough,  for  fo  are  the  precedents,  and  the    m* * 
plaintiff  may  reply  nultiel  record.  Vide  I  Brown.  2  Thorn.  4. 
C!i£.  570,  Brevia  judkialia  169,  172,,  cited  per  Broderick. 
Thirdly,  There  was  no  need  of  a  venue  to  try  where  he  was 
attorney,  for  it  being  a  matter  concerning  his  perfon,  was 
triable  where  the  writ  is  brought :  So  in  trefpafs,  if  the  de- 
fendant pleads./?*  villain  regardant,  and  the  plaintiff  replies 
frank-home,  it  tauft  be  tried  where  the  writ  is  brought.    As 
to  the  3d,  he  wondered  how  that  ever  came  to  be  allow- 
ed ;  for  that  this  Court  fends  writs  to  the  Chief  Tuftice  of 
the  Common  Pleas  by  that  name :  And  unlcfs  where  this 
is  held  to  be  part  of  the  defeription  of  a  record,  it  can  ne- 
ver be  neceffary  (a). 

Privilege  of  Jurors,  Raym.  113,  144,  1  Iiev/159. 
Privilege  of  the  Kings  Servants^  fcfc.     Raym.  152,  180. 
\  Lev.  233,265. 

.  (a)   An  attorney 'has  privilege  of   longa,  Jalife  Y.Lang  ft  on.  1L6.  Rajnu 
io^g  a  member  of  the  univerfity  in    142.  Where  an  attorney  of  one  Court   , 
the  Court  to  which  the  attorney  be-    lues  an  attorney  of  another  by  attach*. 

L  4  soent, 
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meat,  the  Court  firft  pofleffed  of  the  Site  v.  Rennet  tf  3  Bur.  1 583.  ^«r/  a* 
caufe  (hall  be  preferred,  Dan/ir  v.  Ber-  to  the  County  Court  of  Middle/ex  9 
ryman,  2  2?/.  1325. ;  but  filing  by  ori-  Wihjhire  v.  Lloyd,  Doug.  380.  An  at- 
ginal  is  a  waiver  of  privilege,  Hither-  torney  of  5.  £.  being  filed  as  an  attor- 
ington  v.  Lowth,  2  S/r.  837.  Where  ney  of  C.  £.,  and  lying  by  was  held  to 
both  plaintiff  and  defendant  are  attor-  waive  his  privilege,  Hern  v.  Howard, 
nies  of  the  fame  Court,  the  fuit  muft  1  BL  33 1 .  A  ca.  fa.  for  cofts,  re- 
be  by  bill,  and  not  attachment,  jfar-  turnable  on  a  general  return,  held  good 
cliffi  v.  2?£#p,  2  £/r.  1 141.  If  both  again  ft  an  attorney  who  had  fued  by 
parties  are  attornies  of  B.  R  privilege  attachment  of  privilege,  and  was  non- 
will  be  allowed,  /ecus  if  the  plaintiff  fuited.  Perrett  v.  Hcle,  3  Wilf.  58. 
belongs  to  C.  B.  and  defendant  to  Plea  of  privilege  as  an  attorney  ought 
B.  R.,  Shorter  v.  Packburft,  1  BL  19.  to  conclude  to  the  record,  Fofier  v. 
An  attorney  has  no  privilege  againfl  Cole,  1  Sir.  114. 
the  Court  of  Confcience  in  London* 
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Privilege  of  the     TH  E  R  Walter,  Chief  Baron.  The  caufesof  privilege  iu 
f  m^^'*  the  Exchequer  are,  ift,  If  one  be  informer  for  the 

©  Mod.  ice.        ,  .  „  J1         .      *         *  it.  ««- 

j\du  511.  Poft  King.  2dly,  If  one  be  accountant  to  the  king.  3dly,  If 
550.  pi.  11.  one  be  debtor  to  the  king.  4thly,  Where  one  is  an  officer 
\  wwo"n4fa8.  °^  tnc  courtf  or  attends  an  officer  of  the  court.  Always 
Andiews45.  where  the  plaintiff  is  privileged,  the  fuit  why  quo  minus  * 
where  the  defendant  is  privileged,  the  fuit  is  by  bilL 
31  H.  6.  10.  22  H.  6.  19.  i. 
Superfedeaj  to  a  A  writ  was  delivered  to  the  barons  of  the  Exchequer  in 
ihequw^dum-  °Pen  court>  commanding  them  to  day  a  fuit  between 
niodo  noa  tangit  Wilfon  and  Rookes,  by  dummodo  non  tangit  nos  velf  &c,  and 
*°*  the  writ  was  difallowed,  for  that  the  defendant   might 

have  pleaded  that  matter  to  the  jurifdi&ion  of  the  Court. 
It  was  admitted,  that  there  is  fuch  a  writ  in  the  Regifter, 
but  there  are  feveral  writs  there  which  no  ufage  or  prece- 
dent does  warrant,  of  which  this  is  one.  Et  per  Walter* 
Chief  Baron,  Where  one  entitled  to  the  privilege  of  this 
court  is  fued  in  C.  £.,  this  Court  fends  a  fuperfedeas :  but 
if  it  be  in  B.  R.  they  do  not  fend  a  fuperfedeas,  for  that 
would  be  to  fuperfede  the  king;  but  the  practice  is,  to 
fend  up  the  writ-book  by  the  puifne  baron,  and  demand 
privilege.     Trin.  3  Car.  In  Scac. 

Privilege  of  the  King's  Palace,  EsV.  Fide  6  Mod.  73  to 
76.  1  Mod.  76.  1  Sid.  211.  1  Lev.  106.  1  Vent.  169. 
2  Mod.  181.  3  Inft.  14T.  Pryn,3  4lnft.  18,  19.  Philipp'a 
Regale  Neceffarium,  chap.  1  fcf  3.  1  Hawk.  cap.  21. 
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l&rojrt&ition  ana  Confoltatton,   f*u*.>- 

S.  C.  iShow. 

_________  «S*,i7*.    Vide 

V     Raym.  113,18?, 
191,219.    Cx*. 

x.     Shotter  verfus  Friend.  c«h."i^S^ 

*    *   3  Mod.  283. 

[Hill,  i  W.  &  M.  B.  R.  Rot.  39  1  Comb.  160. 

L  **  J  Holt  612. 

AN  executor  being  fued  for  a  legacy  in  the  Spiritual  Prohibition  to  a 
Court,  pleaded  payment,  and  offered  to  prove  it  by  {^J^*** 
one  witnefs,  which  the  judge  refufed,  and  gave  fentence  proo7 of^ment 
againft  him.     Upon  this  matter  fuggefted,  a  prohibition  by  on*  witneO. 
was  moved  for.     Et  per  Cur.   ift,  Where  the  Ecclefiaf-  ^^o^ 
tical  Court  proceed  in  a  matter  merely  fpiritual,  if  they  wife  in  probate** 
proceed  in  their  own  manner,  though  that  is   different  «f  w^i*-    i  Le*. 
from  the  common  law,  no  prohibition  lies ;  as  in  probate  ^f  et"^T 
of  wills;  there,  if  they  refufe  one  witnefs,  no  prohibition  Temporal  ind- 
lies.     Noy  12.  2  Ro.  300.    2dly,  Where  they  have  conu-.d*ntn»*ftfcf 
fance  of  the  original  matter,   and  an  incident  happens  ^i^of'^? 
which  is  of  temporal  conufance,  or  triable  by  the  common  common  law. 
law,  they  (hall  try  the  incident,  but  muft  try  it  as  the  Videpoftpi.ii. 
common  law  would :  Thus  in  a  fuit  for  tithes  or  for  a  le-  |#  c^YMod. 
gacy,  if  the  defendant  pleads  a  releafe  or  payment,  or  in  a  239.    Vide 
fuit  to  prove  a  will,  if  the  defendant  pleads  a  revocation.  Cowp/414. 
1  Ro.  Rep.  12.    2R0.  Rep  42.    Teh.  92.    So  in  the  cafe  J  *.    \°4'^ 
at  bar,  they  (hall  try  the  matter  of  payment  or  no  pay-  291. 
ment,  but  then  they  muft  admit  fuch  proof  as  the  com- 
mon law  would,  or  otherwife  they  rejett  the  caufe  them- 
felves,  and  ought  to  be  prohibited.     3dly,  A  bare  fug- 
geftion,  that  the  defendant  has  but  one  witnefs,  and  that 
they  take  exceptions  to  his  credit  and  reputation,  is  no 
caufe  of  prohibition ;  for  if  they  admit  the  proof  of  one 
witnefs,  whether  he  be  a  credible  witnefs,  or  not,  they 
{hall  judge,  and  the  party  has  no  remedy  but  by  appeal.  Vide  Doug.  376* 
4thly,  That  it  is  not  too  late  to  come  for  a  prohibition  ^3-)  *  T.R. 
after  fentence ;  for  the  fentence  in  this  cafe  is  the  gricv-  473* 
ancc.     Confutation  denied. 

£.     Inter  Starky  and  The  Churchwardens  of 
Watlington  in  Suflex^ 

[Trin.  4  W.  &  M.  B.  R.] 

SUIT  in  the  Spiritual  Court  for  taking  away  two  bells  Prohibition  to 
out  of  the  fteeplc,  and  a  prohibition  was  granted ;  s Yritua"  Couu* 
for  the  churchwarden  is  a  corporation,  and  the  property  for  taking  bell*. 
tfi  in  him,  and  he  may  bring  trover  at  common  law.  Sec  6  Mod.  1  if 

•  12,15,  and  79* 

♦*4t»3»«    lS4lk.  34,  35.    4 T.R.  351.    ilnft.  49*.    Rol.  57. 
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3.  Wharton  vtrfus  Pits. 

[Trin.  4  k  5  W.  &  M.J 

prohibition  to  A  Suit  was  in  the  Admiralty  againft  the  mailer  and  fcij> 

the  Admiral^  xl  which  lay  in  the  Thames,  tat  heedlefsly  running  over 

thTdefenTint  another  (hip,  and  the  defendant  there  moved  for  a  prohi- 

wouW  appear  bition.    The  plaintiff  informed  the  Court,  that  the  de- 

•nd  give  bail,  fendant  would  not  appear,  fo  that  he  could  have  no  re- 

343^^4. '3.  niedy  at  law;  upon  which  the  Court  refufed  a  prohibit 

3  Mod.  244.  tion,  unlefs  the  defendant  would  appear  and  give  hail  (*). 
ft*  553- 

(a)  A,  cont.  %  T.  R.  316.    Lord  any  other  book,  the  Court  were  of 

Kenton  there  faid,  that  as  the  reafons  opinion  that  it  was  not  a  fufEcient  au- 

of  the  judgment  in  this  cafe,  as  here  thorny  to  warrant  them  in  impofing 

reported,  were  not  difclofed,  and  as  the  terms  prayed  for.    N.  B.  Thofc 

the  cafe  itfeif  was  not  mentioned  in  terms  were  die  fame  as  the  above. 

4.  Harris  verfus  Hicks* 
p  Mv  dJ*  f^/p*                           [Hill.  4&5W.&M.  B.  R.] 

Prohibition        PROHIBITION  was  moved  for  to  the  Ecclefiaftical 

maff?acnandIn8  Court  of  CoventtJ>  wherc  a  fuit  was  againft  the  plain- 
kiftaldxfingiflae.  tiff  for  inceft,  in  marrying  his  firft  wife's  fitter,  fuggefting 
1  Saik.  i%6  to    that  the  faid  fecond  wife  was  dead,  and  by  his  faid  wife  . 

Lutw.3ior4I°  ^e  ^  a  lon>  t0  wh°m  an  eftatc  was  defcended  as  heir  to 
1075.'  4  Mod.  his  mother,  and  that  notwithftanding  that  he  had  pleaded 
jiJ2.Carth.a71.  this  matter,  they  went  on  to  annul  the  marriage  and  baf. 
terf.dHalnr£  tardize  the  iffue.  Et  per  Cur.  A  prohibition  lhall  go  as 
s.  c.  4.  Mod.  to  annulling  the  marriage  or  baftardizing  the  iffue,  but 
»8i.  Comb.      they  may  proceed  to  punifh  the  inceft. 

35.     Stiles  10.    2  Jon.  2 13.     2VC1.245. 

Lutw.  1037,  c.     Hawkiiw  Cafe. 

i-43i l053- 

[Hill.  8  Will.  3.  B.  R.] 


ttoa    j  j  Libelled  in  the  Spiritual  Court  for  calling  him  a 
1*v-a    *~*%  knave y  a  knave*  and  a  knave  indeed:  and  a  prohibi- 


Prohibition  1 
fuit  for  calling 

Far.  3iV.epoft!  e*ion  was  granted,  becaufe  nothing  was  faid  that  could  make 
692,  693.  him  liable  to  ecclefiaftical  cenfure.    The  ftatute  de  cir- 

2Lev.49»63»  cutnfpeSe  agatis  mentions  only  fuch  defamations  as  are 
159A37!  357o-  punifhable  in  the  Spiritual  Court ;  and  for  fuch  as  the  Spi- 
Codb.  447.  ritual  Court  cannot  punifh,  the  party  (hall  not  be  liable 
*Rol.  297.  there:  The  reafon  why  the  laying  violent  hands  upon  a 
clergyman  was  there  fuable,  was,  becaufe  the  clerk  having^ 

kabitym 
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hahiturrf  &T  tonfvram,  which  made  him  known,  it  was  an 
gffsont  to  the  whole  order. 

tf.     Gardner  vcrfus  Booth. 

[Trin.  10  Will.  3.   B.  R.] 

XTrHERE  it  doth  appear  in  the  libel,  or  by  the  pro-  ProhLioSay 
TV     oeedings  in  the  caufe,  that  the  conufance  of  the  ^g^ated  after 
caufe  does  not  belong  to  the  Spiritual  Court,  a  prohibition  JtSTZS? 
may  be  moved  for  and  granted  after  fentence;  and  this  fpiritiui  conu- 
holds  in  all  eafes  but  where  one  is  fued  out  of  his  diocefe ;  fance  »  mker* 
for  there,  if  he  doth  not  take  advantage  of  it  before  fen-  ^ofu,^ 
tence,  he  {hall  not  have  *  a  prohibition  after  fentence ;  nx-  cefe.    Vide  Fa- 
iio  eft,  becaufe  the  caufe  doth  belong  to   the  Spiritual  refl'  ,37»  H** 
Court  j  and  though  it  doth  not  belong  to  that  Spiritual  b.r.  ™£8An- 
Court,  it  belongs  to  fonae,  other,  and  not  to  the  king's  diWs'n.ainft. 
Temporal  Court.  &>*• 1  Bur.  s  1 3. 

Cowp.  444. 
~     *  •  .   «     ~  «     — «    .    -  FoV  prohibition* 

after  fentence,  vide  Fared.  137,  t48.  Winch.  8.   1  Show.  258,  17*.  6  Mod.  aci.    1  Sid.  6^ 
65a.  N.  B.    a  Lev.  1,30.    Doug.  377.  J  *** 

7.  BifhopofSLDavid^C^.  Pafch.ziWill.^' 
B.  R.  firVfc  this  Cafe,  title  Bi/hops,  Arch- 
bijkopSi  &c  Part  I.  page  134. 

8.     Godfrey  vcrfus  Llewellin. 
[Trin.  n  Will.  3.  B.R.] 

X*7HERE  the  matter  fuggefted  for  a  prohibition  ap-  Where  matter  of 
*  v      pears  upon  the  face  of  the  libel,  we  never  infift  thefuggeftioa 

T?uSaffidvit5  butunJcfs  k  *VFr. upon  *"  faccofdo"HEit 

tne  liocl,  or  it  you  move  for  a  prohibition  as  to  more  than  ii  necertary. 
appears  on  the  face  of  the  libel  to  be  out  of  their  jurifdic*  Hob-  79-  *n- 
ikm,  you  ought  to  have  affidavit  of  the  truth  of  your  fug-  J^Ji,*99' 
geftkm.    Ptr  Holt*  C.  J.  &  pofea  Trin.  12  Will.  3.  B.  R.  1  Ur.  a$i. 

«fr  %  Co.  45.  '     w         S.  C.  Holt.  593. 

Vide4Bur.to4o,  Carth.463. 

9.     Machiii  w^/Stf  Maliltin. 

[Mich,  u  Will.  3.  B.  R.     1  Ld.  Raym.  452,  534.  S.  C] 

J  N  a  declaration  in  attachment  fur  prohibition,  the  cafe  H.  fubtra&i 
A     was,  that  the  plaintiff  lived  in  Nottingham  within  the  dJ*e* inoM  Jio- 
provincc  of  York,  and  there  fubtrafted  tithes,  and  then  SSilto i. 

removed 
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other,  afterwardi 
being  found  in 
the  firft,  is  there 
cited  end  fued, 
and  a  confuta- 
tion awarded. 
Subtraction  of 
tithes  local* 
Raym.  95. 
Ltttw.  XC43, 
I057,  106*, 
IP71.  S.  C. 
5  Mod.  450.  N. 
Lutw.  335. 
Carth.  276* 
3  Salk.  90. 
CafeiB.lt.  252. 
Vide  Fiug.  no. 


Prohibition  ann  Confutation. 

removed  into  Lincoln/hire  within  the  province  of  Canter* 
bury:  Afterwards  he  happened  to  go  to  York,  and  was 
fued  there  in  the  Court  of  the  Archbifhop,  for  the  fubtrac- 
tion  aforefaid,  and  had  a  prohibition  on  32  if.  8.  c.  9.  for 
citing  him  out  of  his  diocefe.  But  at  laft,  after  debate,  a 
confutation  was  awarded;  for  that  the  fubtra&ion  of 
tithes  is  local,  and  mult  be. fued  before  the  ordinary  of 
that  place  where  the  wrong  was  done ;  otherwise  iu  cafes 
tranfitory,  ubi  forum  fequitur  reum.  And  as  it  was  argued 
by  the  counfcl,  this  is  not  citing  out  of  his  diocefe  within 
the  ftatute,  becaufe  the  diocefe  where  he  lives  has  not  a 
jurifdi&ion  j  and  if  he  might  not  be  cited  in  this  cafe, 
the  thing  would  be  remcdilefs  and  difpuniihable.  Vide 
Godb.  191.  1  Ro.  Rep.  328.  1  Cro.  97.  13  Co%  4.  Winch. 
Entr.  570.  2  Ro.  Rep.  448.  3  Mod.  21 X.-  2  Brown.  12,  28. 
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Suit  in  the  Ec- 
clefiaftical Court 
againft  the  vicar 
ofS.  for  not  per- 
forming divine 
Service  in  the 
chapel  of  C,  aa 
bound  by  cuf- 
tom,  prohibition 
denied.  S.  C. 
Holt  596. 
Poft.pl.  13. 


Farefl.  88. 
6  Mod.  230. 
F,N.B.  51.  b. 


10.     Jones  verfus  Stone. 

[Triii.  12  Will.  3.  B.  R.     1  Ld.  Raym.  578.  S.  C] 

T\A  VI D  Jones,  the  vicar  of  N.,  was  libelled  againft  in 
*~*  the  Spiritual  Court,  for  that  by  cuftom  time  out  of 
mind  the  vicars  of  S.  had  by  themfelves,  or  others,  faid 
2nd  performed  divine  fervice  in  the  chapel  of  Chanoburj, 
fcr  which  there  was  fuch  a  recompence ;  and  that  he  ne- 
glected. The  defendant  came  for  a  prohibition,  and 
without  traverfing  this  cuftom,  fuggefted  that  all  cuftoms 
were  triable  at  common  law :  And  Mr.  Harcourt  urged, 
that  it  was  enough  for  a  prohibition,  that  a  cuftom  ap- 
peared to  charge  the  vicar  with  a  duty  for  which  he  was 
not  liable  of  common  right.  Et  per  Holt,  C.  J.  A  parfon 
mny  be  bound  to  an  ecclefiaftical  duty  by  cuftom,  and 
when  he  is  bound  by  cuftom,  the  Spiritual  Court  may 

Eunifli  him  if  he  neglects  that  duty ;  the  cuftom  might 
ave  a  reafonable  commencement  by  compofition  in  the 
Spiritual  Court,  and  begin  by  an  eoclefiaftical  aft :  And  a 
bare  prefcription  only  is  not  a  fufficient  ground  for  a  pro* 
hibition,  unlefs  it  concerns  a  layman ;  whereas  here  it  is 
an  ecclefiaftical  right,  an  ecclefiaftical  perfon,  and  an  ec- 
clefiaftical duty,  and  the  prefcription  not  denied  (a) ;  not- 
withftanding  2  Inft.  491.  I  never  could  get  a  prohibition 
to  ftay  a  fuit  in  the  Spiritual  Court  againft  a  parfon  for  a 
penfion  by  prefcription*     Vide  1  Vent.  3,  120,  265. 


[a)  R.  ace.  Dut cm  v.  Rob/on,  H.  Bl.  iqo. 
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1 1  •     Sir,  Bafil  Firebrafs V  Cafe . 

TT  Was  chief  ranger  of  Enfield  Chafe,  and  now  a  bill 
-V^  •  was  exhibited  againft  him  in  the  Chancery  of  the 
dutchy  for  a  difcovery  otwhat  deer  he  had  killed,  and  what 
timber,  wood,  &c.  he  had  felled  and  cut  down,  and  by 
what  warrant,  and  to  (hew  caufe  why  his  patent  fliould 
not  be  repealed.  And  to  this  fuit  a  prohibition  was 
granted  ntfi ;  for  he  (hall  not  be  obliged  to  anfwer  upon 
his  oath,  what  is  to  make  him  forfeit  his  place,  but  it 
ought  to  be  proved  againft  him  (a). 


Prohibition 
granted  to  a  fuit 
in  equity  for  dif- 
covcry  of  mat- 
ten  to  make  tfte 
defendant  forfeit 
hit  freehold. 
4  Leon.  Caf. 
261.  Vide  ante 
pl.  x.  Raym.  88, 

211. 


(a)  A  defendant  may  be  protected 
from  making  a  difcovery  which  may 
fiibjed  him  to  any  penalty  or  forfeiture, 
or  any  thing  in  the  nature  of  a  forfeit- 
ure, by  demurrer,  if  the  matter  is  appa- 
rent on  the  bill ;  or  by  plea,  if  it  arifes 
fromextrinficcircomftances:  As  when, 
on  an  infurance  of  goods  to  a  foreign 
port,  the  bill  prays  difcovery  whether 
the  goods  did  not  confift  of  wool,  which 
it  is  penal  to  export  to  fuch  port,  Dim* 
calf  v.  Blake,  1  Atk.  52.  So,  whether 
goods  were  taken  from  the  Indians  by 
mud,  violence,  or  contrivance,  E.  L 
Camp,  v.  Campbell,  1  Fez.  246. ;  or 
whether  a  bond  was  u furious,  Earl 
of  Snfilk  v.  Green,  1  Atk  450.$  or 
whether  the  defendant,  at  the  time  of 
her  intermarriage  with  A.,  was  mar- 
ried to  another  perfon,  3  Brc.  P.  C. 
6c.  So  where  a  purchafe  of  land  is 
charged  to  be  made  from  a  perfon  out 
of  poffeffion,  which  is  contrary  to  flat. 
32  Hen,  8.  Sharp  v.  Carter,  3  Wms. 
374.  Whether  the  defendant  procured 
fubornation  of  perjury*  Baker  v.  Pritcb- 
*rd,  2  Atk.  387.  Whether  a  purchafe 
was  made  from  a  Papiit,  Smith  v.  Read, 
1  Atk.  526.  Harrifon  v.  Southcote,  1  Atk. 
j  2  8.  2  Fez.  389.  Whether  the  party 
o  an  alien,  on  an  information  by  the 
attorney-general,  for  lands  in  his  pof- 
feffion, Attorney  general  v.  Duplejps, 
cited  2  Fez.  491.  Vide  Parker  144. 
Whether  a  perfon  holds  an  office  in 
Uuft  for  the  defendant,  which  would 
vacate  the  defendant's  feat  in  parlia- 
ment, Honeywood  v,  Sel<win,  3  Atk.  276. 
Whether  the  defendant  was  married  to 
A-,  and  B.  was  her  legitimate  fon  by 
Jum*  when  ihe  pleads  that  fhe  had 


been  previonfly  married  to  C,  A.'s 
brother,  in  which  cafe  her  marriage 
with  A.  would  fubjedt  her  to  ccclefiaf- 
tical  punifhment,  Brown/word  v.  Ed* 
wards,  2  Vex.  243.  Whether  the  de- 
fendant, after  being  militated  to  A-i 
has  been  inftituted  to  two  other  livings, 
which  would  caufe  an  avoidance  of  A. 
Bottler  v.  Allington,  3  Atk.  453.  Whe- 
ther the '  defendant  had  married,  fo 
to  incur  the  forfeiture  of  an  eftate  or 
legacy,  Monins  v.  Monins,  2  Cb.  Rep. 
86.  Wrottejley  v.  Bendijb,  3  P.  Wms. 
235.  Cbauncey  v.  Tabourden,  2  Atk. 
392.  Cbauncey  v.  Fenboulet,  2  Fez.  265. 
Or  whether  a  tenant  has  affigned  a 
leafe,  wherein  there  is  a  provifo  that 
it  (hall  be  void  on  affignment,  Fane  v. 
Altee,  1  Eq.  Co.  Ab.  yy. 

A  defendant  was  compelled  to  an- 
fwer a  bill  to  difcover  a  confpiracy 
or  attempt  to  fet  up  a  child  (he  pre- 
tended to  have  by  a  perfon  who  kept 
and  was  dtfirous  to  have  a  child  by 
her,  Cbeboynd  v.  Lindon,  2  Fat  450. 
To  difcover  whether,  he  was  tenant 
for  life,  though  he  pleaded  that  he 
had  made  a  leafe  for  the  life  of  ano- 
ther, which  would  be  a  forfeiture. 
Weaver  v.  Earl  of  Meatb,  2  Fez.  108. 
To  difcover  whether  he  has  a  legiti- 
mate fon,  as  it  does  not  tend  te  dif- 
cover whether  he  cohabited  with  any 
woman,  Finch  v.  Finch,  aft*.  491, 
To  difcover  a  fecond  marriage,  upon 
which  an  eftate  was  limited  over  from 
the  defendant,  fuch  limitation  not  be- 
ing confidered  as  a  forfeiture,  Lucas 
v.  Evans,  3  Atk.  260. 

Defendants  are  bound  by  covenant  9 
not  to  plead  or  demur  to  any  difco- 
very. 


55*  t  pjtfbibiffon:  an*  Confutation, 

very,  on  account  of  its  fubjelting  them  who  are  interefted  therein,  the  difco- 

to  penalties  or  forfeitures,  £.  /* Cumf.  very  muft  bemade*  Mitfird  158.  Vidt 

\.  Atkyns,  Com.  346.  1  Str.  168.  Mof.  Miif.    157,  224.     I  rern.  1 09,  129, 

74.  &«/£  &*  CW/.  v.  Bumfttd,  1  £f .  306.  Parker  144.  1  #<wr.  C£.  JV.  7th 

Ca.Ab.nb.  edit*  378.    2fe*£.   192.    Hard.  138. 

If  the  forfeiture  is  waived  by  all  Cms*  Cb.  3,  B.  2, 


I2#    Earlc  ver/iss  Paine* 

[Mich.  12WHL3.  B.  &.] 

Trefptfs  10  B.R.   p  j  INE,  a  cuftomJioufc  officer,  exhibited  an  inform-* 

<mS£X  r   ation  of  fci2ur€  of  a  hogfliead  of  wine  belonging  to 
Exchequer,  an    Mr.  EafU,  and  feized  far  not  paying  cuftom.    Earl*  ne- 
information  of    gfe&ed  to  come  in  and  enter  his  claim  in  the  Exchequer, 
th'rT  E^chV-*  bl"  in  the  mean  time  brought  rrefpafs  in  B.R.  againft 
•u«  privilege.     Ptf/W.    Upon  motion  the  barons  ordered  the  proceedings 
Vide  aote  546.   in  ^  King's  Bench  ihould  be  flayed,  •  and  the  caufe 
L  55 l  J     there  removed  into  the  Exchequer  in  the  fame  ftatc  and 
forwardnefs :  Earle  was  ferved  with  the  order,  but  not- 
withftanding  gave  rules  for  pleading ;  whereupon  an  at- 
tachment was  ifliied  by  the  Exchequer  againft  him ;  where- 
upon he  moved  here  for  a  prohibition  to  the  Court  of 
J* * 'Hf*'  f9|-  Exchequer.     And  a  rule  was  made  to  hear  counfelj  on 
309. "  pirklr  '  *e  argument  feveral  precedents  were  cited,  one  in  19  H.  7. 
143.  Rot.  16.  exactly  like* this.    The  Court  took  time  to  con^ 

fider  of  the  precedents,  and  in  the  mean  time  the  matter 
was  compounded.     Fide  Reg.  187.  -  2  Inft*  551. 

13,  Anonymous. 

[HilL   12  Wifl.  3.  B.R.] 

ProhibWpnftall   j  N  the  bifliop  of  Witichejlir'%  cafe,  2  Co.  45.  it  is  held, 

iusSoScr It      that  in  a  fuit  for  tithes  in  the  Spiritual  Court,  H.  may 

reign  matter,      have  a  prohibition,  fuggefting  a  prefcription  or  modus,  be- 

UuedtJlfcS        *orc  or  w*thout  pleading.     But  this  feems  not  to  be  lawy 

Foft.  6c6,°657.  *°r  I2  W*  3-  &•  *•  a  prohibition  was  moved  for,  fuggeft- 

ing  a  cuftom,  &c.    Et  per  ifc/r,  C.  J.  and  the  Court,  it 

was  denied,  unlefs  they  pleaded  it  below,  becaufe  perhaps 

they  might  admit  the  plea.     Alfo  10  W.  3.  B.  R.  it  was 

V  4  bV040'  faid  by  Holt*  C#  J"  That  if  a  ww/wj  bc  Plcadcd  in  the  Spi-c 
Temp.  Hai'd.  ritual  Court  and  admitted,  no  prohibition  {hall  go ;  but* 
357.  Bunb.  17.  if  the  queftion  be,  whether  a  modus  or  no  tnedusj  a  prohi- 
Su.  S7S.  bition  fhall  go,  and  fo  is  the  law,  tits,  wherever  the  mat- 

ter which  you  fugged  for  a  prohibition  is  foreign  to  the 
libel,  you  muft  plead  it  below,  before  you  can  have  a  pro- 
hibition ;  otherwife  where  the  caufe  of  prohibition  ap- 
pears on  the  face  of  the  libel. 
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I  *•     Jacob  ver/us  Dallow.  s-  c.  Farco.  8. 

^  '      *  *  6  Mod.  230. 

tPafdu  I  Ann.  B.  R.    *  Ld.  Raym.  755.  S.  C]  .         ffi.R3.6,^ 

T*  H  E  plaintiff  declared  in  a  prohibition,  fetting  forth  H-  baring  *  pre- 

*  a  prescriptive  right  in  the  plaintiff  and  thofe ^whofc  Eg- ££ 
eftatc  he  had,  &c.  to  a  teat  m  the  church,  and  that  the  ami  being  dif- 
defendant  furmifing  a  ufage  time  out  of  mind,  had  libelled  «"bed,  may  fee 
againft  him  in  the  Spiritual  Court,  for.  difturbing  him  in  {^StS?1 
fitting  there,  and  (hews  that  he  had  denied  the  ufage  in  his  poffeflion 
the  Spiritual  Court,  and  the  judge  had  refufed  to  allow  quieted,    vide 
bis  plea.   The  defendant  traverfed  the  plaintiff's  prefcrip-  ^m*.  °£70p 
tion,  and  pleaded  his  own  ufage;  upon  which  there  was  71.  i  keb'457! 
a  demurrer.    Mr.  Eyre  urged,  that  though  the  plaintiff 

had  by  his  demurrer  confeffed  his  prefcription  to  be  falfe, 
and  by  confequence  that  he. had  no  right  to  the  feat ;  yet 
the  defendant  grounding  his  libel  below  upon  a  cuftom 
which  b  not  triable  there,  he  could  not  have  a  confuta- 
tion. Fide  HetL  94.  Noj  78.  2  Jo.  3.  Holt,  C.  J.  held,  Vide  1  Bur.  314. 
That  if  the  plaintiff  had  not  a  title  by  prefcription,  he        -  - 

ought  not  to  difturb  the  poffeflion  of  the  defendant;  and  I  55*  J 
the  ordinary  hath  conufance  of  fuch  difturbapce,  and. 
may  fettle  it  according  to  ufage  and  poffeflion,  unlefs  there 
be  a  temporal  prefcriptive  title  hurt  by  their  fentence ; 
and  the  defendant  might  well  fue  in  the  Ecclefiaftical 
Court  to  have  his  poffeflion  quieted,  and  might  admit 
his  prefcription  to  be  tried  there,  as  a  defendant  does  a 
mdus  or  a  penfion  by  prefcription. 

ic.     Galizard  verfus  Rigault,  s.c.  Fared.  ?%, 

[Mich,  t  Ann.  B.  R.    2  Ld.  Raym.  809.  S.  C.  597.  5°- 

INDICTMENT  was  for  affaulting,  beating,  wound-  Prohibition  to  a 

*  ing,  and  endeavouring  to  ravifh  the  wife  of  B.9  upon  fuit  asainft  H* 
which  the  party  was  convided,  and  afterwards  the  huf-  £ ^gf J" 
band  brought  an  aftion  of  trefpafs  for  the  fame  caufe  5  h.  havixu: ' 
and  now  the  party  being  alfo  libelled  againft  in  the  Spi-  bcen  c<Jfifled 
ritual  Court  for  the  fame  fad,  viz.  for  foliciting  her  chaf-  foVaft^h 
tity,  moved  for  a  prohibitien  to  the  proceedings  in  the  intent  to  raviOi. 
Spiritual  Court;  and  it  was  urged  for  the  jurifdi&ion  of  aUv*  6*- 
the  Spiritual  Court,  that  they  may  punifh  for  the  felicita- 
tion and  incontinence,  and  that  this  fuit  was  pro  falute 

anima,  the  other  for  fine  and  damages.     Sed  per  Cur.,  A 
prohibition  was  granted ;  for  it  being  an  attempt  and  feli- 
citation to  incontinence,  coupled  with  force  and  violence,  - 
it  docs  by  reafon  of  the  force,  which  is  temporal,  become 
a  temporal  crime  in  toto ;  as  if  one  fay,  Thou  art  a  whore 

and 


St* 


Palm.  379. 
Poft.  69*,  653. 
.  x  Cro.  2S6. 
1  Mod.  31. 
%  Kxb.  5S9. 
XVcnt.  53. 
Cro.  Car.  393* 
1  Sid.  43*. 
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and  a  thief  ]  or  Thou  heepeft  a  bawdy-houfe,  which  are  rem* 
poral  matters,  the  party  (hall  not  proceed  in  the  Spiritual 
Court;  whereas,  if  it  were  only,  Thou  art  a  %uhore9  a> 
libel  lies  in  the  Spiritual  Court.  So  if  it  be  faid  of  a 
woman  that  (he  is  a  bawd  only,  and  not  that  (he  keeps  a 
bawdy-houfe  (o).  But  per  Holt,  C.  J.  If  one  commit 
adultery,  and  the  hufband  bring  aflalilt  and  battery,  this 
(hall  not  hinder  the  Spiritual  Court,  for  it  is  a  criminal 
proceeding  there,  and  no  indictment  lies  at  common  law 
for  adultery  (t>).     i  RoiL  Abr.  295.  2  Injt.  488. 


{a)  R.  ace.  Sfr.  1100. 

\t>)  It  appears  by  the  report  in  Ld. 
Raymond,  that  the  chancellor  content- 
ed to  allow  a  further   argument  by 


civilians  ;  but  that  the  prohibition 
flood,  upon  difcovering  a  defect  in  the 
pleadings* 


Prohibition  Co 
probate  of  will 
of  lands  and 
goods,  upon  fug. 
gerc ion  of  nou 
compos,  denied. 
Mod.  Cafes  239. 
Cro.  Car.  396. 
a  Rol.  315. 
Hard.  131. 
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^ 


£.  \x,   *  :* 


16.     Partridge^  Cafe. 

[Mich.  1  Ann.  B.  R.] 

A  Prohibition  was  prayed  to  the  Spiritual  Court  to  ftay 
***  the  probate  of  a  will,  which  contained  a  devife  of 
lands  and  feveral  legacies,  fuggefring  this  matter,  and 
that  the  tcftator  was  non  compos ;  and  the  Marquis  of 
Winche/ler's  cafe,  6  Co.  23.  was  relied  upon :  But  the 
Court  denied  that  cafe,  and  faid,  that  the  ftatute  of  H.  8. 
never  intended  to  leflen  the  jurifdi&ion  of  the  Ecclefiaf- 
tical'Court  as  to  the  probate  of  wills.  And  to  grant  a 
prohibition  might  be  inconvenient,  for  without  probate 
the  executor  cannot  fue  for  debts,  which  by  this  means 
may  be  loft,  and  the  will  unperformed.  As  for  granting 
it  'quoad  the  land,  it  would  be  vain,  (Vide  2  Ro.  315. 
1  Sid.  141.  this  was  the  practice  heretofore,)  becaufe  it  is 
no  evidence  either  pro  or  con  in  any  court  of  law,  but  a 
proceeding  coram  non  judice ;  yet  it  is  good  as  to  the 
goods  (a). 


{a)  In  Montgomery  v.  Clark,  2  A:k. 
379.  Lord  Chancellor  Hard<wicke  faid 
he  had  often  thought  it  a  very  great 
abfurdity  that  a  will,  which  con  fids 
both  of  real  and  perfor.al  eftate,  not- 
withstanding it  has  been  fet  alide  at 
law  for  the  infinity  of  the  teftator,  . 
ihall  1U11  be  litigated  upon  paper  de« 
portions  only  in  the  Ecclefiaftical 
Court,  becaufe  they  have  a  jurifdic- 
tion  on  account  of  the  perfonal  eftate 
difpofed  of  by  it.  He  wifhed  gentle- 
men of  abilities  would  take  this  in- 
convenience and  abfurdity  into  their 


confidcration,  and  find  out  a  proper 
remedy  by  the  affiftance  of  the  legi- 
flature.  But  as  the  law  {lands  at  pre- 
fent,  it  is  not  in  the  power  of  the  Court 
of  Chancery  to  interpofe,  fo  as  to  Hop 
the  proceedings  in  the  Ecclefiaftical 
Court.  The  exclufive  jurifdidion  of 
the  Ecclefiaftical  Court  to  decide  upon 
fraud  in  obtaining  wills,  or  the  faniry 
of  the  teftator,  fo  far  as  relates  to 
perfonal  eft  ate,  appears  in  Jrcbtr  v. 
Mofs,  z  Vera.  8.  Ntlfon  v.  Oidjield. 
2  Vera.  76.  Ktrriikv*  Branjby,  3  2?ro, 
P.  C.  3  c8.  Bennett  v.  Vide,  2  JtJt.  3  24, 


IProfoibitfon-ano  Confutation.  ssi 

Vidt  Meadows  y.  Duchefs  of  Kingjfon,  will  upon  an  indi&ment  for  forgery, 

Amb.  756.     But  if  a  probate  is  ob-  Rex    v.    Vincent,    Str.  481.     Rex   v. 

rained  by  fraud,  a  Court  of  Equity  Rhodes,    Str    703.      With  refpedt  to 

will  decree  the  executors  to  be  truftces  the  conclu five  erfecT  of  a  dixed  fen- 

for  the  next  of  kin,  or  to  confent  to  a  tence  of  a  Court  having  competent 

repeal  of  the  probate  by  the  Spiritual  jurifJidion,     vide    Blackhanf*    Cafe, 

Court.     Vide  Tucker  v.  Pbipps,  cited  1  Salk.  290.,  and  the  authorities  there 

10  Barutfley  v.  Powell,  cite  J  ;  and  Baker  v.  Frit  chard,  2  Atk. 

The  probate,  if  unrepealed,  is  con-  387. 
dufive  evidence  of  the  goodnefs  of  the 

17*     Matthews  verfus  Burdett.     Hill.  I  Ann.  s.  c.  ante4i*. 
B.  R.     Tide  this  Cafe,  title  Univerfiics  and  Foft' 6;a- 
Schools. 


18.     Chambers  verfus  Sir  John  Jennings,     s.  c.  Fared. 

125. 

[Hill.  1  Ann.  B.  R.] 

A  Suit  by  libel  was  in  the  Court  of  Honour  for  thefe  Prohibition  w 
words,  viz.  Ton  a  knighf?  You  a  pitiful  inconliderabU  £££'*  va* 
fellow.     And  a  rule  was  made  to  (hew  caufe  why  there  LutwUri"o53/ 
lfcould  not  be  a  prohibition  :  Again  (I  which  it  was  urged,  i°>4-    fariia. 
that  there  would  be  no- remedy  in  this  cafe,  if  this  was  ™c£tC*/Cshiw 
not  allowed.     Holt,  C.  J.  doubted  whether  there  was  or  353.  i  LeF.»3a. 
could  be  any  fuch  court ;  but  faid  a  prohibition  would  lie  4  Mod*  1*8. 
to  a  pretended  court ;  and  after  no  one  precedent  could  be  J vi  1*1'...* 
found  of  fuch  a  fuit  for  words  in  the  Court  of  Honour,  &c.  Hawk.  9, 
the  prohibition  went  abfolutcly.  *o  L«w.  1053* 


19.      Anonymous. 

[Hill,  x  Ann.  B.  R.] 


**<2A*/Jkr'J*s 


PROHIBITION  lies  for  denying  a  copy  of  the  Prohibition  ita 
libel  to  any  Ecclefiaftical  Court :  Nam  jura  Ecclefiaflica  JJJjjjJ  Spiritual 
funt  limitata ;  and  the  party  ought  to  know  whether  the  fjuor^cnying 
matter  be  within  their  jurisdiction,  and  how  to  anfwer.  a  copy  of  the 
1  Ro.  Rip.  337.  Dightoris  cafe.   Et  Mich.  2  Ann.  B.  R.  nJ£^£"** 
It  was  faid  by  Holt,  C.  J.  that  it  was  formerly  held  by  all      m,r   y* 
the  judges  of  England,  that  when  there  was  a  proceed-  See  6  Mod.  1 56, 
ing  ex  officio  in  the  Ecclefiaftical  Court,   they  were  not  *°8,  H(£^> 
bound  to  give  the  party  a  copy  of  the  articles;  but  the  51.  Ante^i. 
law  is  otherwife :  For  in  fuch  cafe,  if  they  refufe  to  give  pi-  3-  1  Veau 
a  copy  of  the  articles  a  prohibition  ihall  go  quoufaue  it  be  ]£*"  l  *<l* 
given ;    and  accordingly  a  prohibition    was  granted  per  H*td.  364. 
Cur.     Nota  tamen  Pafch.  1 1  W.$.  B.  R.  Hall  moved  for  a 
Vol..  II.  M  prohibition 


SS3  -t  Proof. 

{prohibition  to  the  Admiralty  for  refufing  a  copy  of  the 
ibel  j  and  it  was  denied  per  Holt,  C.  J.  $%uia  n'e/l  dcins 
Jiat. 

[  554  ]  20.     Foy  verfus  Lifter* 

Vide  6  Mod. 

261.  Poll.  656.  [Trin.  4.  Ann.  B.  R.     2  Ld.  Rayxn.  1171.  S.  C] 


Suggestion  in 
cafe  of  thhet 


r\  N  a  modus  fuggefted  to  pay  every  tenth  day's  milk, 
^  from  April  to  November,  flcimmed  and  then  made  into 
Sthin  fixTa-  cheefe,  in  lieu  of  all  tithe  of  milk,  a  prohibition  wag 
lendar  months  granted  to  try  the  modus,  and  fettle  the  matter  ;  and  upon 
fr°h  fc^^c  *Pca^ng  t0  ^e  gobdnefs  of  the  modus,  thefe  cafes  were 
Car.aoS^utT  ched.  3  Cro.  609.  Mod.  909.  Latch.  226.  I  Ro.  649. 
sE.  6.c.  13.  N.  17.  648,649.  At  laft  Mr.  Eyre  came  and  fhewed, 
V^S^Caf  t'lat  *c  Pr°kibition  was  tcfted  the  29th  day  of  Novem- 
B.R.  206.  "  &er>  and  that,  fix  months,  i.  e.  kalendar  months  (as  they 
Holt6;a.  ought  to  be,  Noy  30.  ffc*.  179.  Litt.  Rep.  19.)  were  ex- 

pired the  25th  day  of  May  laft,  and  therefore  he  moved 
for  a  confutation,  becaule  in  all  that  time  they  had  not 
proved  their  fuggeftion  *,  and  had  it  upon  the  ftatute 
2  Ed.  6.  And  the  Court  agreed,  that  the  ftatute  ex- 
tends to  fuits  for  fmall  as  well  as  great  tithes,  and  that 
the  fix  months  are  to  be  computed  from  the  teftc  of  the 
writ  5  and  the  cafe  in  Moore  573.  wherein  it  is  faid  there 
muft  be  fix  months  in  term-time,  was  denied.  For  prov- 
ing fuggeftions,  vide  Co.  Ent.  462,  463,  4.  Confutations 
for  not  proving  them,  vide  A/It.  444.  The/.  Brev.  80. 
Note:  The  entry  in  AJhton  is  ill  in  the  award  of  the 
cofts,  for  there  ought  to  be  a  judgment.  Telv*  119. 
1  Brownl.  98. 


isss  1  i&roof. 

VidetitEvi-  ; 

dence  and  Wit* 

neflet.  1  SaJk.  1  mmmmm*  1 1 

278,281,  2S6. 

Pod.  691.    Ft- 


-gM*  Bredon  verfus  Gill 


[Mich.  8  Will.  3.  B.  R,     1  Ld,Raym.  219.   S.  C.    Entry, 
3  Ld.  Raym.  1 79.] 


Comroifli  oners 
of  appeals  cannot 


QNan  appeal  from  the  commifiioners  of  excifc  to  the 
pMcvrduponrhc  commiflioners  of  appeals,  according  to   12  Car.  2. 

depofiuoiu  taken  <*•  23.  the  queftion  was,  Whether  the  depofitions  of  the 

7  witnefics, 


IPropertp.  sss 

witnefles,  and  their  examination  written  down  by  the  before  csnmir- 
clerk  of  the  commiffioners  of  excife,  fhould  be  allowed  ^^^^l&9 
to  be  read  in  evidence  on  this  appeal  ?  Or,  Whether  the  m;n.  ,he  wjJ 
witnefles  (hould  nor  be  brought  in  again  personally,  and  nefos  de  novo, 
be  examined  viva  voce?    The  commiffioners  of  appeals  un^ddead'2S!c 
thought  the  depositions  fufficient,    and  proceeded  there-  271.  s".  c,    7 
upon ;  and  a  prohibition  was  moved  for,  but  denied  at  1  Chan.  Caf. 
firft,  bccaufe  this  had  been  the  courfc  ever  fince  the  fta-  ^htn 'erf6* 
tute,  and  it  was  a  fummary  proceeding  :  That  it  would  260.    1  Saik. 
occafion  trouble  and  delay  to  the  revenue  to  bring  in  all  »8i,&c.5M<xL 
the  witnefles  again ;  and  it  was  but  proper  the  commif-  \l^Q\  ^ . 
fioners  of  appeals  (hould  have  juft  the  fame  evidence  the  Co:nb.4i4.V 
firft  commiffioners  had.    So  it  is  in  an  attaint,  and  the 
law  does  not  make  viva  voce  evidence  neceflary,  unlefs 
before  a  jury.     In  other  cafes  depofitions  may  be  evi- 
dence :   If  it  were  not  fo  in  this  cafe,  they  would  be  to 
trv  the  matter  de  novo>  inftead  of  trying  an  appeal.     Sed 
poflea  Pafcb.  9  W.  3.  B.  R.  tnutata  opinion  e%  the  Court  held, 
That  the  commiffioners  of  appeal  ought  to  examine  the  vide  Bur.  S.  c. 
witnefles  de  novo  on  the  appeal;  that  it  was  the  intent  **6,  3T-R- 
of  the  aft,  and  the  commiffioners  had  a  power  given  '°7* 
for  that  purpofe,  to  adminifter  oaths  :  That  this  was  juft, 
becaufe  die  firft  fentence  might  be  by  default,  or  the  de- 
pofitions might  mifreprefent,  or  not  reprefent  the  whole 
cafe ;  and  that  on  appeals  upon  orders -of  juftices,  exa- 
mination is  always  de  novo*     And  a  prohibition  was  grant- 
ed \  but  Holt,  C.  J.  faid,  his  private  opinion  was,  that  if 
the  witnefles  were  dead,  they  might  ufe  their  depofitions. 
Vide  Farejl.  1 29.     The  transfer-books  of  the  Eafl-India  Com* 
/any  allowed  as  evidence^  (sV. 


#topert^  [5S6) 

Vide  7  Co.  17. 
b.  Kelw.  39. 

MVHHMMMH-i  4  Leon.  Caf. 

a6i.  a  Leon.  36. 
11  Co.  8a. 


Sutton  verfus  Moody.  /jfr£/&/J?J'/J~a/ 

fMkh.  9  Will.  3.  B.  R.  1  Ld.  Raym.  2co.  S.C.  Comyna  uj?    J+*4~&40' 

rTn  H  E  plaintiff  brought  trefpafs  for  breaking  his  clofe  H.  has  the  pro. 
**    and  hunting  there,  isf  centum  cuniculos  fuos  adtunc  tsf  petty  of  thing! 
ibidem  invent,  occidit,  cepit,  fr  ajporravit  s  verdict  was  for  k^dTn'hu'owft 
the  plaintiff',  and  entire  damages :  And  it  Was  objected  in  grounds,  Vid« 
arrcft  of  judgment,  tliat  H.  cannot  have  a  property  in  ' '  c*  ff:  b*  7  &  & . 


Ss6  Ctuantum  Meruit 

•667.  Cro.  Car.    conies  which  m/era  natura,  unlefs  on  a  fpecial  account; 
45S  S.c?  as  ^  ^e  ^as  *  warren  of  them,  then  he  may  fay  ^nart 

5  Mod.  37<j.       nvarrenam  fuam  J regit ,♦  to*  cuniculos fuos  cepit.     Vide  l,Cro. 

»"o'cafBk  R  55S#  R  **'  Bm  87#  Regm  93#  *'  l  BrownL  l67-  CurU* 
*li,  14V  Holt  COflira  •  F°r  a  warren  is  but  a  franchife  to  keep  them  \  and 
608.  Godb.  1-4  notwithftanding  that,  the  owner  has  no  more  property  in 

"h*"  1  9  b    l^e  con*cs  themfelves  than  any  mail  that  has  them  in  his 
.59.  .  Qwn  kn^  ^  .j.  ^  ftarts  a  nare  m  my  clofef  and  kills  her 

there,  it  is  my  hare ;  otherwife  if  he  hunts  her  into  the 
ground  of  a  third  perfon,  then  it  is  the  hunter's.  Judg- 
ment pro  quer* 


1 557 1  Quantum  Meruit. 

See  1  Salic.  330. 
Po*.  597. 


Ante 439-  s*m*  I.     Snow  verfus  Firebrafs. 

DJme,  but  a  d.f-  •* 


fercnl  cafe. 


[Mich.  12  Will.  3.  B.  R.     1  Ld.  Raym.  611.  S.  C] 


Quantum  meruit  •"!"*  H  E  plaintiff  declared,  that  the  defendant,  in  con- 
fer meat,  drink,    I     {deration  that  the  plaintiff  had  found  him  fufficieuc 
to  time,  well,      rneat,    drink,  warning,  and  lodging,  pro  diverfis  menftbus 
Cafes  B.  R.  434.  ultimo  pr*teritisn  promifed  to  pay  him  as  much  as  he  mould 
s.  c.  Holt  609.  defcrve,  and.  averred  that  he  deferved  fo  much.     Upon 
non  affimpftt  pleaded,  and  verditt  for  the  plaintiff,  it  was 
moved  in  arreft  of  judgment,  that  the  declaration  was 
fliort  and  uncertain  as  to  the  time  or  number  of  months. 
SeJperHcIt,  C.J.    The  incertainty  as  to  the  length  of. 
time,  or  number  of  months,  can  do  no  more  harm  than 
incertainty  as  to  the  things,  which  has  been  often  ad- 
See  1  Show.      judged  not  to  vitiate.     It  is  enough  to  aver  how  much  he 
34a.  a  Saund.   deferved.     Judgment  pro  qver. 

2.     Glover  verfus  Rogers. 

[Pafch.  4  Ann.  B.  R.     a  Ld.  Raym.  1 155.  S.  C] 

Quantum  omit-  pLAINTIFF  declared  that  the  defendant,  in  con- 
ted,  but  held  1  fideration  that  the  plaintiff's  teftator  had  tranfported 
w** '  for  him  fuch  and  fuch  merchandizes,  promifed  to  pay  the 

plaintiff's  teftator  tantas  denar.  -futnmas  pro  tranfportaiione 
merchandrz.  prstdifi.  rat'umabi liter  habere  ineruijp>tt  and  ay  era 
that  he  deferved  fo  much.  Upon  non  ajfumpjtt,  vcrdift  was 
for  the  plaintiff,  and  judgment  iu  C.  B.     And  now  a  writ 

of 
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of  error  was  brought  thereupon  in  B.  R.  and  obje&cd  that 
the  word  quantum  was  wanting,  and  it  is  not  faxd  who  had 
deferred,  and  heavers  he  deferred  fa  much  for  tranfport- 
ation  of  merchandizes.  But  the  Court  affirmed  the  judg- 
ment :  Tanfum  is  enough,  viz.  The  defendant  promifed  ^^ l  SaJk-  2& 
him  to  pay  him  fo  much  be  defervedy  and  meruiffet  fignifies  z  •  24  • 
as  much  as  ipfe  meruiffet;  and  there  being  but  two  perfons 
in  the  record,  it  could  be  nobody  but  the  tranfporter,  and 
jhey  mud  have  been  the  fame  merchandize  for  which  the 

Gamife  was  made,  or  otherwife  the  plaintiff  could  not 
ve  had  a  VcrdiQ  s  whveh  hag  cured  the  Want  of  pradicl. 

3.    Moverley  vcrfus  Ley,  [  558  J 

.Vide  Fared.  106. 

[Hill.  4  Ann.  J}.  R.    a  Ld.  Raym.  1223.  S.  C] 

ASSUMPSIT,  and  declares  quod  cum  the  defend-  To  be  ttJcenac- 
•"  ant,  in  confideration  that  the  plaintiff  would  provide  £j£?*^*- 
him  meat  and  drink,  promifed  to  pay  him  as  much  as  the  panics. . 
plaintiff  habere  meruit,  and  avers  that  he  defcrved  fo  much. 
There  were  alfo  other  counts.  Non  ajfumpftt  was  pleaded, 
and  verdift  for  the  plaintiff,  and  entire  damages.  Upon 
motion  in  arreft  of  judgment  it  was  objedted,  that  meruit 
fhould  have  been  merueritf  The  Court  held  at  firft,  that 
this  was  not  falfe  Latin,  but  falfe  fenfe,  which  is  not  cured 
by  a  verdict ;  and  though  a  dam  would  help  it,  yet  they 
could  not  by  intendment  fupply  a  dam,  for  that  was  to 
make  another  word.  This  was  moved  feveral  times,  and 
having  retted  two  terms,  the  Court  gave  judgment  for  the 
plaintiff,  faying,  they  muft  take  the  words  of  the  decla- 
ration to  be  the  very  words  of  the  promife,  as  if  the  words 
of  the  promife  had  been  put  in  writing  thus  by  the  parties 
under  their  hands  :  in  which  cafe  the  Court  ought  not  to 
purfue  a  grammatical  fenfe  or  conftru&ion,  which  makes 
the  promife  void,  but  to  conftrue  it  fo  as  to  make  the 
parties  mean  fomewhat,  as  it  is  plain  they  did,  and  that  TT?'^**' 
was  to  pay  tantum  quantum  habere  meryerit.  g35/         *    ' 


JVI 


Vide  i  Salk.  43, 
44.  Lutw.1084 
to  1x30.     . 


(    559    ) 

£Utare  3Impe&tt, 

{Vide  tide  Prefemtattin.] 


1.     Berkely  verfus  Hanfard* 

[Mich.  3  W.  &  M.  B.  R.    Rot.  569.] 

In  quare  imped'.t  TJJ  a  quart  impedit  againft  A.  and  B.  and  the  bifliop,  A. 
^nceuper!"  X  and  A  madc  title,   and  the  bifliop  pleaded  that  he 
emptory.    Co.    cl aimed  nothing  but  as  ordinary.    The  bifliop  died,  A. 
L'b  I3Ii  *"*»     camc  anc*  furmifed  this  upon  the  roll,  and  prayed  the 
x   row  .  1  1.  piajntjg>  might  reply ;  upon  this  an  entry  was  made,  £$uod 
praditl.  quer.  licet  folemniter  exaElus  non  venit,  nee  eft  profe- 
cutus  breve  fuum  prad.  ideo  confideratum  eft,  t*fc.  £s*  breve 
epifcopo.     Upon  this  a  writ  of  error  was  brought,  and  the 
judgment  was  affirmed :  for  it  is  a  nonfuit  after  appear- 
ance, which  in  a  quare  impedit  is  peremptory.     Vide  7  Co. 
27.  b.  2  H.  4.  1.  b.  14  H.  7.  19.  b. 

Im  382^ Mod!  2.  Dominus  Rex  &  Domina  Regina  verfus  The 
*;£^ament        Bifhop  of  London  and  Dr.  Lancafter. 

Comb.  205,300.  .  .-.„•-•».»• 

c«th.  313.  [Tnn.  5  W.  &  M.  B.  R.] 

I  Show.  413, 

441,493-  Holt  T  N  the  great  cafe  of  the  quare  impedit  for  the  church  of 

5  5*  *    St.  Martin* s  in  the  Fields,  the  defendant  prayed  oyer  of 

In  »tfve°turn *hc  t^lc  WTlt9  an(*  pka<kd  *n  abatement  variance  between  the 

wit  is  general,    writ  and  the  count;  the  firft  being  qua  ad  noftram  dona- 

quae  ad  noftram  tionern  fpetlat,  the  latter  qua  adfuam  donationem  fpetlat  jure 

j£nein.d0n*"      prarogativa :  And  on  demurrer  it  was  obje&ed,  that  the 

title  by  the  writ  is  a  title  in  fee,  this  in  the  count  is  only 

a  turn  pro  hac  vice ;  fed  non  allocatur;  for  the  precedents 

are  fo,  and  the  writ  is  always  general.     Shower  pro  d*f. 

Suppofe  then  the  king  fhould  have  judgment  by  default, 

and  a  writ  to  the  biflhop,  would  this  gain  a  general  title 

to  the  crown,  and  become  a  ufurpation  r  Holt,  C.  J.  No ; 

for  where  the  king  hath  judgment  by  default  in  a  quare 

impedit,  he,  as  well  as  a  fubjeft,  muft  t>y  fuggeftion  on  the 

roll  fet  forth  his  fpecial  title.   Refpondcas  oufter  awarded. 


jfl&uat e  Smpebit, 
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3.  Dominus  Rex  ver/us  The  BHhop  of  Chefter, 
Pierce  and  Cook. 

[Hill.  9  Will.  3.  B.  R.     1  Ld.  Raym.  292.  S.C.] 

IN  a  quart  impedit  the  plaintiff  declared,  that  Q^Elrza* 
bet  by  on  the  14th  day  of  February,  in  the  12th  year  of 
her  reign;  was  feifed  of  the  advowfon  of  Bedel,  ut  de  uno 
groffb,  and  prefented  Syms :  That  the  queen  died,  and  it 
descended  to  K.  James,  and  he  was  feifed  ut  de  grojfo  : 
So  to  K,  Charles,  and  that  he  was  feifed  ut  de  groffb,  and  pre- 
fented Wickham;  and  that  afterwards  Wickham  died,  and 
one  J.  Peirce,  turn  habens  jus,  fed  ufurpando  prafentavit 
Metcalfe :  That  K.  Charles  I.  died  feifed,  and  it  defcended 
to  K.  Charles  II.  &c. 

Defendant  pleads  that  K.  Charles  I.  was  feifed  in  grofs ; 
but  that  he,  after  his  prefentation  of  Wickham,  by  letters 
patent,  granted  the  advowfon  aforefaid  to  one  Thackjlon, 
adtunc  armigero,  pojlea  militi. 

Et  quod  pnediclo  tempore  quo  Peine  is  fuppofed  to  have 
ufurped  fuper  dominum  regem,  ipfe>idem  Peirce  ufurpavit 
fuper  diel.  W.  Thackjlon,  and  prefented  Metcalfe  :  Et  quod 
pojlea  the  faid  Tkachjlon  releafed  the  advowfon,  and  his 
right  therein,  to  him  the  faid  J.  Peirce  and  his  heirs,  and 
traverfes  the  dying  feifed  of  K.  Charles  I. 

The  attorney-general  prayed  oyer  of  the  letters  patent, 
which  reciting  that  (^Elizabeth,  in  the  13th  year  of  her 
reign,  granted  the  manor  of  Bedel,  with  the  advowfon 
aiinde  JpecJan.  to  the  earl  of  Warwick,  and  that  the  faid 
manor  was  come  to  Sir  W.  Thackjlon,  Knt.  fciatis  igitur  not 
dediffc  &conceffiJfe  prafato  WilPo  Thackjlon  mil.  adtocationetn 
eccleji*  pradicl.,  and  thereupon  demurred  to  the  plea. 
Judgment  was  given  in  C.  B.  for  the  king,  and  a  writ  of 
error  brought ;  and  thereupon  it  was  objected,  that  the 
advowfon  which  the  king  meant  to  pafs,  was  an  advow- 
fon which  Q.  Elizabeth  granted  to  the  earl  of  Warwick, 
and  that  the  laid  grant  to  the  earl  of  Warwick  was  void ; 
for  the  queen,  anno  1 2  regni  fui,  being  feifed  of  this  ad- 
vowfon ut  de  grojfo,  could  not  anno  13.  grant  this  as  an 
advowfon  appendant,  and  that  this  is  admitted  by  the  de- 
fendant :  And  if  this  was  an  advowfon  in  grofs,  and  fo 
defcended  to  Charles  I.  his  confirmation  or  grant  to  Tback- 
fion  upon  a  fuppofal  wherein  he  was  deceived,  will  be 
void  j  and  that  the  faid  W.  Thackjlon  in  the  letters  patent, 
and  the  W.  Thackjlon  in  the  grant,  appear  to  be  different 
perfons.  On  the  other  fide  it  was  urged,  that  the  queen 
might  be  feifed  of  this  advowfon  as  in  grofs  at  the  time 
flic  prefented,  and  at  the  time  (lie  died,  and  yet  might  be 
M  4  feifed 


King's  grant  of  an 
advowfon.  Vide 
Hob.  143.  3  Co. 

4,  5.     jo  Co. 
10 1  •    Owen  43. 

1  Leon  21,201, 
277.     6  Co. 
Dooghcy's  Cafe, 
5  Mod.  187, 

3*5»336>*97* 

5.  C.     Carth. 

440.  s.c. 

Pari.  Cafes  ill. 

3  Lev.  377. 

4  Mod.  aoo. 
Hob.  224,  233. 
Mo.  4>3* 

2  And.  32,  36, 
154.     3Sallt. 
24, 40*     Caf. 
B.  R.  185. 
Show.  1\  C. 
212-  Skin.  651. 
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feifed  of  it  as  appendant  when  (he  granted  it  to  the  earl 

of  Warwick^  for  (he  might  have  the  advowfon  again  after 

[561  ]         the  grant  to  the  earl  of  Warnvich>  and  then  prefent;  and 

that  the  Court  ought  to  intend  every  thing  to  make  the 

king's   grant  good.      To  clear  this,   the   Chief  Jufticc, 

Roheby  and  Eyref  Juftices,  held, 

Sufficient  to  iiy        j  ft,  That  the  time  of  the  feifin  laid  in  the  count  was 

pac.s,Tmpr!c     ^materially  alleged,    for  it  is  fufficient  to  fay,  tempore 

dumini  iCfcis.      pads,  tempore  domina  regime y  and  therefore  it  is  not  traverf- 

able :  In  trefpafs  quare,  isfc.  it  is  neceffary  to  lay  a.  certain 

time  ;  yet  even  there  the  precife  time  is  not  material  nor 

traverfable,  but  any  time  before  the  fuing  of  the  writ  may 

be  given  in  evidence ,  h  fortiori  here,  &c. 

That  which  is  2(jiVj  That  which  is  not  material  nor  traverfable  is  not 

n^dmUtcd$by    admitted  nor  confefled  when  it  is  alleged,  and  not  tra- 

ror  being  tra-       verfed.     Ergo,  as  the  plaintiff,  upon  non  prefenU  modo  isf 

verfcd.    1  Vent.  forW(ly  might  give  in  evidence  a  prefentation  any  time,  fo 

Jjii^xTi.  fnc  Court    may    intcnd   it.     Vide  1  Lift.  ^52.     Hob.  71. 

<2.  2  Lev.  X12.  q.  Leon.  99. 

1  Mod.  72.  ^dly,  The  grant  of  the  queen,  as  recited,  is  faid  to  be 

•  29  •  'mter  ajw^  fo  tnerc  may  De  0ther  words  which  are  fuffi- 
In  grants  where  cient  t0  pafs  an  advowfon  in  grofs  to  the  earl;  and  the 
appear? \o  paft"  *ntent  °f  K.  Charles  I.  is  plain,  and  this  confideration 
the  thing,  it  (hall  might  be  fufficient,  as  the  rclinquilhing  of  a  fuit  againft. 
pafs  notwich  t^c  kiiin;,  or  the  fuirender  of  a  void  patent  is  a  good  con- 
recites?  Vide  "deration  for  a  new  grant.  And  as  to  the  recitals,  which 
Hob.  i43»**9t  were  not  all  anfwered,  Holt,  C.  J.  faid,  Where  it  appears 
230.  3  Co.  4,  5.  bv  tj)e  rec;tajs  tne  king  intended  not  to  pafs  any  thing  he 

5  Co.  9;.    3  Lev.    .'.  -ib.        1  ti1  J  11 

4?.  1  Co.  43.  a.  had  an  apparent  right  in,  but  only  what  was  concealed, 

6  Co.  56.  the  recital  will  qualify  the  grant  j  which  is  Legat's  cafe. 

io  Co.  But  where  there  are  words  in  the  grant  which 
fhew  the  king  defigned  to  pafs  the  land,  though  they  were 
not  concealed,  there  the  grant  (hall  be  good  to  pafs  the 
lands.  Hard.  231. 
Grant  to  a  knight  4thly,  Holt,  C.J.  Turton  and  Eyre,  Juflices,  held,  that 
by  the  name  of  William  Tkachjlon,  Efq.  in  the  plea,  could  not  be  W. 
Scs2lnft.  f63.  *hackf>on,  Knt.  mentioned  in  the  letters  patent,  for 
16  h.  6.  28.  efejuire  is  drowned  in  the  name  of  knight,  fo  that  a  knight 
jS  H.  6.  8.  cannot  be  an  efquire  ;  and  a  grant  to  A.  B.  Knt.  is  abfo- 
it.  81.  Hard,  lutely  void,  if -rf.  B.  be  only  ancfquire.  Knight  is  a  name 
i,g.  1  Sid. 40  cf  dignity,  and  parcel  of  a  man's  name,  as  much  as  his 
l™?M9*u*'  Chriftian  name.  It  was  faid  that  it  (hould  have  been 
2  cVo.  (S79.  "  averred,  that  W.  Thachjlon  was  revcra  an  Efq.,  but  cognit. 
Litt.  Rep.  121.  &  reputat-.  miles  at  the  time  of  the  grant ;  but  that  would 
4  H.7.  7!'  not  ^avc  a^cd  **>  for  a  man  cannct  be  a  knight  by  rcpu- 
31  H.  6  2?.       tation,  for  there  can  be  no  foundation  for  fuch  a  reputa- 

ii  dft4*  *3'  t*on  *  an<*  **  *s  not  ^ie  PaTty's  fa}^ng  *n  n*s  plea>  ^aOT  '^* 
Hut.  41**9  Rep.  man*  ^at  w*^  c^plain  the  grant,  but  the  identity  muft.ap- 
40.  2Cro.  140.  pear  on  the  face  of  the  grant  itfelf.  Upon  this  the  judg- 
1  Suif.  21.         ment  was  affirmcd  Dy  jj0ft>  c.  J.  Turton  and  -£>>*,  Juf- 

tices  i 


due  (ZEdate* 

tices ;  but  Roheby,  J.  held,  that  there  was  a  fufficicnt  de- 
mon/troth per/on/e,  and  that  it  ought  to  have  been  re- 
verted (<*). 
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{a)  This  judgment  was  reverted  in 
the  Houfeof  Lords ;  Sho.  P.C.  212, 
It  was  obferved  for  the  plaintiff  in 
.error,  that,  in  cafe  of  grants,  any  de- 
scription of  the  perfon  is  fufficient; 
and  that  it  is  the  identity  of  the  perfon 
which  the  law  doth  mod  regard  and 
value.  Vide  the  argument  in  Shower* 
where  the  feveral  points  arifing  on 


the  cafe  are  •laborately  difcufled.— 
The  injuftice  which  might  refult  from 
the  doctrine  that  an  error  in  the 
defcripticn  of  a  perfon  would  avoid  a 
grant,  and  that  the  identity  could  not 
be  (hewn,  would  in  the  prefent  date  of 
Englijh  jurifprudence  prevent  that  doc- 
trine from  receiving  much  encourage- 
ment. 


£tue  Cilate, 


Scilly  verfus  Dally, 

[Pafch.  10  Will.  3.  B.  R.    Inter  Hill.  9  Will.  3.  B.  R.  Rot 
747.     i  Ld.  Raym.  331.  S.  C] 

I  N  replevin  the  defendant  avowed  and  fet  forth,  that 
-*  J.  S.  was  poffeffed  of  a  meffuage  and  40  acres  of  land, 
fetting  out  the  time  of  the  commencement  of  the  leafe, 
and  demifed,  rendering  rent,  &c.  And  that  he  being 
poffefied  of  the  reverfion  died,  and  it  came  to  his  executor, 
and  for  rcnt-arrear  he  avowed.  The  plaintiff  demurred, 
and  (hewed  for  caufe  that  the  avowant  had  not  (hewn  who 
was  leffor  of  J.  S. :  And  for  this  it  was  held  naught  Per 
Holty  C.  J.  In  debt  for  rent  it  is  enough  to  fay  dlmiftt : 
And  if  it  be  brought  again  ft  an  affignee,  that  he  demifed 
to  fuch  a  one,  whofe  eitate  the  defendant  hath,  is  enough 
for  the  leffor  or  his  executor,  (quare  tamen  of  the  heir,) 
without  making  a  good  title  to  himfelf ;  yet  an  avowry 
differs  from  a  declaration  in  many  refpeds  (£)•     In  a  de- 


(6)  By  flat.  11  Geo.  2.  ch.  19.  §  22. 
defendants  in  replevin  may  avow  or 
make  cognizance  generally  that  the 
plaintiff  in  replevin,  or  other  tenant  of 
the  lands  and  tenements  whereon  the 
diftrefs  was  made,  enjoyed  the  fame 
under  a  grant  or  demife,  at  fuch  a  cer- 
tain rent,  during  the  time  wherein  the 
rent  diHraincd  for  incurred;  which 
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See  Co.  Lit.  303. 
3  Lev.  19.  1  L*v. 
190.  t  Salk.  363. 

1  Mod.  231. 

See  5  Mod*  156. 
Port  619.  lLe*. 
190.    iSid.2QS. 

2  Sid.  10.  Comb. 
476.  S.  C. 
Cartb.  444. 
Cafes  B.  R.  190. 
Iklc6io. 

Commencement 
of  particular 
eftate  rauft  be 
(hewn.     1  Mod. 
231.     2  Mod. 

143.  144. 

2  Show.  Caf. 
426.    Lutw.  80, 
81.  5  Mod  206. 

3  Mod.  48.  Cro. 
jac  418.  2 Vent. 
182.     3  Lev. 
193.  Raym. 3^9. 
2  Keb.  87,  96, 
1  Sid.  279* 
Show.  64.  3  Lev. 
133.     Diversity 
between  counts 
and  avowries. 


rent  was  then  and  ftill  remains  due ;  or 
that  the  place  where  the  diftrefs  \\as 
taken  was  parcel  of  fuch  certain  tene- 
ments, held  of  fuch  tenure,  effr . ;  for 
which  tenements  the  renti  &c.  was  at 
the  time  of  the  diftrefs,  and  ftill  re- 
mains, due  ;  without  further  fetting 
forth  the  grant,  tenure,  demife,  or  tide 
of  fuch  landlord,  &f, 

claration  ' 


s6z  Recognisance,  Statute*,  Elegit,  &c- 

claration  in  debt  for  rent,  nil  debet  is  a  good  pica,  and  tra~ 
verfes  the  whole  declaration  ;  but  there  can  be  no  general 
ifliie  to  an  avowry,  but  fome  fpecial  ppint  mud  be  travers- 
ed ;  and  therefore,  becaufe  it  does  not  appear  out  of  what 
eftate,  or  in  what  manner  this  term  was  derived,  judg- 
t  ment  muft  be  for  the  plaintiff.  Vide  Cro.  Car.  571.     The 
jofcnffT.Wfacyj  rcafon  why  the  commencement  of  particular  eftafea  muft 
&&v\oG«>  %  ^  ^cwe^  *n  pleading,   is,  becaufe  they  are  created  by 
c.  B.    Same'     agreement  out  of  the  primitive  eftate ;  and  the  Court  muft 
point  j  and  this  judge  whether  the  primitive  eftate  and  agreement  be  fuf- 
MWbeU  to  be  &c*cnt  t0  produce  the  particular  eftate  claimed :  And  this 
good  law.   See  is  a  fundamental  rule,  which  ought  not  to  be  broken  upoa 
Cro.  Car.  138.   fancied  inconveniencies  (a). 

Yehr.  74,147-  * 

j  Mod.  131.    Lutw.  1491,  1497. 

(a)  This  judgment  was  affirmed  in  Dom.  Pne.     1  Br*.  P.  C  77. 


[5*3]   ftecognt3ance,  &tatute*>  €\t$it, 

Jfo^Hob.  <&Vtttlt,     &C. 

196.    Cro.  Car. 
14s.     Cro.  Jac. 

itiz7  J49,  &c  

Vior  Cro.  Car.  '" 

!*■»  *49» 


I,     Hammond  verfiis  Wood. 

[Trin.  3  W.  &  M.  B.  R.] 

Onofte  cannot  iyi  jj  E  conufee  of  a  ftatute  had  lands  extended  and  de- 
afteAxientand11  livered  to  him  upon  a  liberate:  The  conufor  being 

Eberatr,  if  co-  in  pofiefiion,  continued  his  pofleffion  •,  afterwards  the  ex- 
**1 °ofoff  n  UC*  tended  intCfcft  was  affigned  j  and  the  queftion  was,  Whe- 
VJde  Farefl"  38,  *her  *  was  aflignable  ?  The  Court  held  not :  It  was  ob* 
97.  Cro.  jac  je&ed,  that  before  entry  by  the  conufee,  this  was  lite  an 
V$haJ*iiu  'nter'JP  termini,  or  the  intereft  of  one  that  has  a  leife  to 
3  Lev.  \j%!*  commence  at  a  future  day,  which  is  aflignable;  to  here 
x  Vent.  4*.       the  conufee  hath  an  eftate  before  entry.     Sed  per  Holt% 

X  D.°id668'  fi6l  C'  J'   Bv  retUrn  °f  thc  CXtCnt  aX1  intcreft  vcfted  in  thc  CO~ 
SVin.3oo.P  l  '  nufee :  The  end  of  the  liberate  is  to  have  an  aclual  poflef- 
Hait6xi,  *63.  fion  0f  the  intereft ;  and  it  muft  be  taken  that  he  has  by 
the  return  of  the  liberate;  the  fheriff  returning  thereupon 
Hberari  fecit  the  conufee  is  eftopped  to  fay  other  wife :  If 
then  the  conufor  continues  to  keep  pofleflion  after  this  re- 
turn, the  conufee's  eftate  is  turned  to  a  right,  like  the 
cafe  of  difleifee  making  continual  claim,  as  foon  as  ever 
die  difleifee  leaves  the  prcmifes,  the  continuance  of  poflef- 
fion 


mecogni5ance,  ^tatatte,  Elegit,  &c.  563 

fion  by  the  diffeifor  makes  a  frefli  diflcifin.  Vide  i  Inji. 
156.  Lit.  129.  And  this  is  not  like  the  cafe  of  mort- 
gagor, who  continues  in  by  confent,  and  not  in  oppofi- 
tion  to  die  mortgagee. 

2.     Puttea  verfus  Parbeck.  vfecrajtcn. 

.  [Trin.  12  Will.  3.  B.  R.     1  Ld.  Raym.  346, 718.  S.  C] 

TO  a  fcire  facias  upon  a  judgment,   the    defendant  On  elegit,  if  the 
pleaded  in  bar,  that  the  plaintiff  had  before  fued  an  JJ^jJj*^ 
elegit  on  the  fame  judgment,  dire&ed  to  the  flieriff,  who  mofcty/iheeMi- 
thereupon  returned  an  inquifition  taken,  and  a  delivery  of  cution  is  void. 
fuch  certain  parcels  thereof  (a).     [Et  mtay  the  parcels  $.  c'^ci&i 
amounted  to  more  than  a  moiety,]  and  prayed  judgment,  b.r.  355. 
if  the  plaintiff  fliould  have  any  other  execution ;  to  which  Carth.45j.s.c. 
k  was  demurred  ;  and  the  Court  held  that  the  execution  1  Sl<4, 9*' 239# 
was  merely  void  ;  for  the  flieriff  had  only  a  circumfcribed 
authority,  and  had  exceeded  it  *,  and  if  the  plaintiff  had        r  - 

brought  an  eje&ment,  he  could  not  have  recovered  the        £  5^4  J 
pofleffion  on  this  title,  and  therefore  fliould  be  at  liberty 
to  purfue  a  more  effectual  execution. 

(a)  Separate  lands  may  be  extend-     ty  of  the  whole.     Den  v.  Ld.  Abing- 
ed,  provided  they  do  not  appear  to    Aon,  Doug./fli* 
amount  in  value  to  more  than  a  xnoie- 


3.    Domina  Regina  verfus  Ewer. 

[Pafch.  1  Ann.  B*  R.     2  Ld.  Raym.  756.  S.  C] 

A  Scire  facias  was  brought  on  a  recognizance  taken  before  Certlofiri  to  it. 
**   a  judge  upon  granting  a  certiorari  to  remove  an  in-  move  a0  ia<?»&- 
di&ment  from  the  feflions  of  the  peace,  which  upon  oyer  fi^^niefs^ 
was  entered  in  bee  verba 9  and  was  for  40/.,  whereas  the  cognizance  en. 
fum  prefcrihed  by  the  ftatute  is  20 /.    Et per  Holt,  C.  J.  J"*  "l10** loL 

-n   r    r        t-»  *  twr    e*+  xr  •    J  •   i_^  \  i  Vide  I  Salic.  147. 

Before  5  bf  6  Jr.  &  Al.  c.  11.,  any  judge  might  take  a  1A%9  ,47. 
recognizance,  which  is  not  taken  away  $  but  if  it  be  not  Faren.  9, 120, 
according  to  the  ftatute,  which  is  in  20/.,  the  certiorari  '^^"J £*# 
will  be  no  fuperfedeas ;  yet  whether  it  be  or  no,  it  is  ftill  Hole  6: a.  9Vid« 
good  as  a  recognizance  at  common  law.  str.  1165.  Bur. 


5*4 


BecortA 


▼Mcpoft6oo,  a.     Shuttle  verfus  Wood. 

659.    6  Mod.  ^  J 

4».  *L«>n.i4-  [Mich.  2  Ann.  B.  R.     2  Ld.  Raym.  966.  S.  C.  by  the  name 

ofPhettlcv.  Wood.] 

!■  O.  B.  if  re-     |N  *fcfe  on  a  recognizance  of  bail  in  C.  J?.,  the  plaintiff' 
cognizance  be       1    declarcd  that  the  defendant  per  fcriptumfuum  oblfeato- 

taken  at  a  judge's     .  .     .  .._      ,       *    '  J     S        ,*D  r9 

chamber,  it  muft  rtum  recogmt.  in  curia  ditta  domina  regime  de  Banco  coram 

be  fo  declared  on  j  Thoma  Trevor  mil.  &  fociisfuisf  &c.     Defendant  pleaded 
bat  in  B.  R.  «  nuj  fu\  recorj .  the  recognizance  certified,  appeared  to  be 
VideHob.  196.  taken  before  Mr.  Juftice  Nevel,  at  his  chambers.     Et  per 
March  159.        tot.  Cur.  The  plaintiff  hath  failed  of  his  record,  and  hath' 
s^Aie'nii  Tar*ec*  m  n*s  defcription  from  the  recognizance.     Et  per 
100.31*.  s.c.  Hohy  C.  J.  If  it  had  been  entered  as  taken  in  court,  then 
3.D.  314.  p.  6.  it  had  been  well  enough.     In  this  court  the  courfe  is  al- 
r^t^  2Cro!  wa>s  t0  emer  tnem  as  taken  in  court^  though  taken  ac- 
Car'481.        '  tually  by  a  judge  in  his  chamber,  and  in  this  court  they 
are  not  taken  in  a  fum  certain,  as  in  C.  B.x  neither  are 
they  a  record  till  entered  •,  but  in  C.  B.  it  is  a  record  inw 
mediately  upon  the  firfl  caption,  and  binds  the  lands  be- 
VideLut.  1127.  fore  it  be  filed  at  Wefimirfler^  and  when  it  is  filed,  then  it 
* ^MtV*  ZC(»7#  *s  a  recor<*  in.  court,  and  2.  fcire facias  or  debt  lies  upon  it, 
1  Byi.  4^9-        cither  in  Middle/ex  where  filed,  or  in  London  where  taken  j 
whereas  on  a  recognizance  in  this  court  of  B.  R.  the  ac- 
tion ox  fcire  facias  muft  always  be  brought  in  Middlefex% 


[s^sl  i&ecoru*. 

Sne  1  Saund. 

*54. 393- 

6  Mod.  18,245,  — —— — n 

457.  S.C. 
5  Mod   8,  9. 
Holt  61 3.    Vide 


rsiSX  ••»•     Waitcs  wr/y&x  Briggs. 

6  Mod.  103. 

tutw.,332.  [Mich.  6W.  &  M.  B.  R.     1  Ld.  Raym.  35.  S.  C] 

2  SaJk.  29S. 

In  efcape  the  1  N  debt  for  an  efcape  the  plaintiff  declared  the  prifoner 
plaintiff  did  not  1  was  cornmitted  and  efcaped,  and  becaufe  he  did  not 
mUmentCprout  ty  front  patet  per  rccordum*  the  defendant  demurred  gene- 
patct  per  reccr-  rally  ;  but  the  plaintiff  had  judgment ;  for  the  gift  of  the 
dom,butweHon  a&jQn  was  tne  efcape,  and  the  commitment  only  induce- 
mTvide™ Lev.  ment.  Et  per  Holt,  C.  J.  In  debt  on  a  judgment  quod 
31 1.  1  Lutw.  cum  recuperaffety  is  good  without  zprout  patet  per  recordum  ; 
t*hVlbitSeCD0W  and  the  defendant  may  plead  nul  titl  rexrd.  Et  per  G. 
Ann/c.4i6?  Eyre,  J.  The  matter  here  is  grounded  on  the  fatt,  tor  nil 
1  Kcb.  761*      debet  is  a  good-  plea,  and  not  on  the  matter  of  record. 

And 


And  the  rule  in  Co.  Liu  303.,  where,  the  difference  is  »  Lev.  137. 
taken  between  cafes,  where  the  recordis  the  very  founda-  h^'2*o?- 
tion,  and  where  inducement  is  a  good  diverfity.     Vide  1  saimd.  33G. 

I  Sid,  16.    Judgment  for  the  plaintiff.  >  Saik.  23S. 

Hob.  233. 
Show.  4.    Fared.  53.     Vide  Str.  ixifi. 

2.     Dominus  Rex  verfus  North, 
[Hill.  8  Will.  3.  B.  R.] 

nBR  Hob,  C.  J.  It  is  an  error  in  the  clerks  in  London,  Upon  a  cwtfc- 
f~  that  upon  a  ^&m  they  return  only  a  tranfeript,  as  ^rVu ^tumei 

II  the  record  remained  below;  for  in  C  B.y  though  they  6  Mod.  x8S. 
do  not  return  the  very  individual  record,  yet  the  tranfeript 

is  returned  as  if  it  were  the  record,  and  fo  it  is  in  judg* 
ment  of  law. 

3.     Thompfon  verjus  Leach.  ^c.  ^w* 

[Pafch.  9  Will.  3.  B.  R.]  6;s* 

nER  Holt,  C.  J.  You  ought  not  to  move  to  read  a  Roll  of  precedent 
-*       word  of  a  record,  in  order  to  make  a  cotifdium>  where  %£*"$£  u 
the  roll  is  of  a  precedent  term,  unlefs  it  be  filed ;  for  you  3  uv.  219.  S.  c. 
ought  not  to  have  a  loofe  roll,  unlefs  it  be  a  roll  of  that  E<1-  Ab.  178. 
term  of  which  it  ought  to  be  a  record.  £  ]•„  3  !?'Sjf£' 

300.     1  Show.  296.     3  Mod.  296,  301.     3  Lev.  284.     Show.  P.  C.  150.     1  Vent.  198. 
Comb.  488,  468.     Carth.  anr  25c,  435.     Holt  357,  613,  665.     Cafes  B.  R.  475. 

4.     Moor  ik/^j-  Manucapt.  Garret.  [  566  J 

[Mich.  10  Will.  3.  b.  R.] 

A  Scire  facias  againfl  bail ;  the  defendant  pleaded,  that  no  Upan  nul  t*  el  re. 
•"    capias  iffucd  forth  againft  the  principal ;  the  plaintiff  ^^^f 
replied  and  fet  out  the  capias  prout patet  per  recordum,  tsfc.  f,me  court,  day 
Defendant  rejoins  nul  tiel  record.     Plaintiff  fur-rejoins,  ha-  may  be  gi*™  to 
betur  tale  recordum,  and  prayed  that  the  Court  will  infpea  Jj1^^"6 
the  rolls,  &V.     The  defendant  demurs,  and   the  Court  juftices  to  infpe£l 
held  this  demurrer  was  iil :  Upon  nul  tiel  record  pleaded,  the  record ;  bit 
where  it  is  a  record  of  another  court,  the  other  party  re-  jemttr.^vue* 
plies,  quod  habetur  tale  recordum,  and  the  Court  gives  him  3  Lev. \^. 
a  day  to  bring  it  in  :  But  if  H.  pleads-  a  record  of  the  fame  3-  c-    Caf'3 
Court,  the  other  fide  may  crave  oyer,  &c.  (a),  or  may  plead  h'-u '-?*' 
nul  tiel  record,  and  then  there  are  two  ways  of  proceeding 
in  fuch  cafe  j  for  either  the  Court  may  give  the  party  a 

{a)  Vide  1  T.  R*  i^O.  centra, 

day 
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day  to  produce  the  record ;  which  entry  is,  et  difittm  eff 
prafato  defendenti%  quod  habeat  recordum  hie  tali  die  fub  fit* 
periculoi  hfc.f  or  the  Court  may  give  day  to  infped  the  re- 
cord themfelves.  Et  quia  jufttciarn  hie  ft  advifare  volunt 
fuper  infpeftione  &  exatninatione  recordt  per  prddih.  defender** 
tern  fuperius  alkgati  dies  datus  eft  partibus  predict,  hie  ufo; 
tic.     Vide  Dy.  228. 

But  in  the  principal  cafe,  what  does  the  defendant  do 
by  his  demurrer,  but  deny  that  the  Court  can  infped  the 
records  in  the  Court  before  them  ?  which  they  may  mofr 
undoubtedly ;  therefore  judgment  mull  be  given  againft 
him. 


5.    Anonymous. 

fTrin.  11  Will.  3.  B.R.] 

Fnntea  flam*  |  N  an  a&ion  againft  H.  defendant  pleaded  the  compofl- 
ttJoanuUiel  re-  tion-a£b;  the  plaintiff  replied  nul  tiel  record :  upon  the 
cord.  3LCT.243.  day  given  to  bring  in  the  record  the  defendant  brought  in 
vide  Str.  446.  the  printed  aft.  Et  per  Holt.  C.  J.  An  aft  printed  by 
the  king's  printers  is  always  allowed  good  evidence  of  the 
aft  to  a  jury  (0) ;  but  was  never  allowed  to  be  a  record  yet  : 
Tou  mud  get  an  exemplification  under  the  Great  Seal, 
and  then  plead  it  exemplified,  and  then  no  man  caa 
deny  it. 


3  Salic.  330, 

sty.  X22, 155, 
462. 


(a)  Bull.  Ar.  P.  22$.  In  private  ads 
of  parliament  the  printed  flatute  book 
is  not  evidence,  though  reduced  into 
the  fame  volume  with  the  general 
flatutes ;  but  the  party  ought  to  have  a 
copy  compared  with  the  parliament- 
roily  for  they  are  not  considered  as 
already  lodged  in.  the  minds  of  the 
people.  However,  a  private  acl  of 
parliament  in  print  that  concerns  a 
whole  county,  as  the  aft  of  Bedford 
Levels,,  for  building  Tiverton,  &c. 
may  be  given  in  evidence,  without 
comparing  it  with  the  record.  And 
tbele  things  are  the  rather  admitted, 
becaufe  they  gain  Come  authority  from 
being  printed  by  the  king's  printer ; 


and  befides,  from  the  notoriety  of  the 
fubjed  of  tbem,  they  are  fuppofed  not 
to  be  wholly  unknown :  and,  for  this- 
reaibn,  printed  copies  of  other  things 
of  as  public  a  nature  have  been  ad- 
mitted in  evidence,  without  being  com- 
pared with  the  original;  and  the  printed 
proclamation  for  a  peace  was  admitted 
to  be  read,  without  being  examined  by 
the  record  in  Chancery.  A  gazette 
which  contains  any  thing  done  by  his 
majefty  in  his  character  of  king,  or 
which  has  paffed  through  his  majefty 's 
hands,  is  ad mifiible  evidence  in  a  court 
of  law  to  prove  fuch  thing.  Rex  v.  Holt% 
$T.R.  436.  Fide  form  of  pleading 
an  exemplification,  8  Co.  8»  I. 
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6*     Turner  verfus  Barnaby. 

[Trm.  2  Ann.  B.  R.] 

IN  ejtBment,  the  defendant  being  called  to  confefs  leafe,  A&of  the  court 
entry,  and  oufter,  made  default,  and  that  default  was  ^J^e™*' 
recorded.     Afterwards  the  plaintiff  would  have  waived  it,  fame  te'm>  If 
fuppofing  the  record  of  it  to  be  in  the  bread  of  the  Court  the  party,  not. 
during  the  *  term.    Et per  Holt,  C.  J.  There  is  a  diver-  *£  f* *n* 
Gty  between  an  a£t  of  the  Couit  done  upon  record,  for  R,y.  6^'3  jj^ 
that  is  in  the  bread  of  the  Court,  and  may  be  altered  by  219- 
Aem  during  the  term,  and  an  a&  %i  the  party  recorded  by    *  f  r  67  1 
the  Court,  as  a  nonfuit  or  default ;  for  that  once  recorded, 
cannot  be  altered  by  the  Court »,  for  that  would  be  a  means 
of  introducing  falfity  in  matter  of  faft  into  records. 


Common  iaecotoettea.        £■:&£ 

5  Co.  40.     Lit. 
R.  234.    2  Lev. 

^— — —  31.    2  Mod.  70. 

Lutw.  1549. 
Poft  591. 


S 


i .    Sir  John  St.  Albans'/  Cafe. 

[Trin.  iW.&M,  C.  B.] 

I R  John  St.  Allan's  being  of  the  age  of  nineteen  years,  Recovery  fuf- 
his  filler,  who  was  the  next  in  remainder,  and  alfo  his  f*n*  h*™}?m 
heir,  married  one  of  his  footmen.     He  petitioned  the  king  ^%l\   a  Ke£# 
for  leave  to  fuffer  a  common  recovery,  who  referred  it  to  141*  Styi.  246* 
the  judges  of  the  Common  Pleas,  before  whom  feveral  ^jjjjj*1'  J2^*  6 
precedents  of  recoveries,  fuffered  by  infants  upon  privy  ^47.  *-  Le??  36! 
feals,  were  cited,  viz.  One  Bivarny,  the  id  day  of  June,  1  Vent.  G9. 
10  Car.  1.  One  Touhg9  the  23d  day  of  November,  1 1  Car.  1 .  *  Vcnt"  *°»  *0' 
Another,  13    Car.  1.     Another,   14   Car,  1.     Another, 
I    Jac.  2.      Another,  4  Jac.    2.,  by  Toby.      Another, 
4  Jac.  2.      Another,  by  John  Croke,    fon  of  Sir  John 
Croie,  10  Car.  2.    The  judges  obferved,  that  feven  of  the 
petitions  were  by  fathers  upon  the  marriage  of  their  fons,  vide  t  Vera. 
and  an  equal  recompence  given ;  whereas  here  was  neither  4*»- 
father  nor  marriage  in  the  cafe  ;  and  they  faid  this  cafe 
had  -been  carried  too  far  already,  therefore  difallowed  *£. 
Fide  Hob.  196.   1  Ro.  731.   I  Cro.  307.  (a) 

(a)  Common  recoveries  fuffered  by    afts  of  parliament  are  univerfalty  fub- 
priv/  feal  arc  now  difufed,  and  private    diluted  in  their  Head.     2  Crui/e  81. 


5*7 


Common  fteeoberfe?. 


2.     Clithero  verfus  Franklin  &  Ux. 
[Pafch.  2  W.  &  M.  C.  B.    Rot.  207.] 

To  A.  and  His     f  N  a  virit  of  aye!  the  iflue  was,  Whether  the  grandfather 
ZVr^'lf       dicd  fcifcd  in  fee?  Thc  Jur7  fo"nd  Aat  the  grandfa- 

mamder  to  the        -  t         n        .  -  .}    .J        ,  ^        «*  «  •    ^  ./•         . 

kdrsmaicof  A.  ther  covenanted  to  Hand  feued  to  the  ufe  of  himfelf  and 
on  the  wife  te-  Mary  his  wife  for  theiT  lives,  remainder  to  the  heirs  mule 
to^docklhis411"  of  ****  grandad**  on  the  body  of  the  faid  Mary  begotten, 
during  the  wife's  with  remainders  over.  The  grandfather  fuffered  a  common 
recovery,  and  died  ;  Mary  furvived.  To  prove  the  reco- 
very void  [good],  it  wag  infifted,  that  Owen  and  Morgan's 
cafe  (a)  was  not  law ;  for  if  baron  and  feme  had  an  in- 
tierty,  then  each  had  the  whole,  and  the  baron  might 
make  a  tenant  to  the  prmcipe  for  the  whole.  Pemberton 
contra,  That  cafe  was  never  yet  queftioned;  the  wife's 
eftate  hinders  the  intail  from  executing  in  the  baron ;  fo 
that  it  is  only  a  kind  of  contingent  eftate  after  the  death  of 
the  wife,  and  the  intail  cannot  be  tacked  to  the  eftate  for 
life  of  the  hulband,  during  the  life  of  the  wife ;  becaufe 
during  her. life  there  is  an  intervening  eftate;  and  accord- 
ingly adjudged.  3  Co.  6.-  Plo.  Manxl£%  cafe  8,  9.  1  Cro. 
320.  1  Sid.  83.  [b) 


S.  C.  Lilly  Em 


{a)  3  Rep.  5.  a. 

{b)  In  this  cafe  the  recovery  muft 
have  been  (as  in  Owen  v.  Morgan) 
with  fingle  voucher,  and  the  grand- 
father tenant  to  the  praecipe;  fo  that 
part  of  the  freehold  being  veiled  in  the 
wife,  the  recovery  could  not  be  valid. 
But  if  the  grandfather  had  conveyed 
the  eftate  to  a  tenant  without  the  con- 
currence of  his  wife,  and  come  in  as 
vouchee,  it  would  have  been  fufficient. 
Cappledike'%  cafe,  3  ftp.  5.  Fitz  Wil- 
liam's cafe,  6  Rep.  32.  Hallett  v. 
Sounder u  2  Lev.  107.  Even  in  cafes 
where  the  immediate  inheritance  in  tail 
is  vetted  in  the  wife,  the  hufband  may 
convey  the  freehold  by  deed,  and  make 
a  good  tenant  to  the  praecipe ;  Cruife 
on  Recoveries,  29.  Bull.  ».  Co.  Lit, 
32^,  b.  Pigptt  72.  Gilb.  Ten.  1 08. 
Co.  Lit.  273.  b.  If  there  are  two  joint- 
tenants,  and  a  recovery  is  fuffered 
again!*  one  of  j^em,  it  is  good  for  a 
.  moiety,  Marquis  of  Wincbefter%%  cafe, 
3  Rep.  1 .  Upon  a  limitation  to  a  man 
and  woman  who  afterwards  intermarry, 
they  take  by  moieties,  Hallett  v.  Saun- 


ders, ubifup.  By  flat.  1 4(7*0. 2.  ch.  20. 
it  is  not  ncceflary  to  obtain  furrenders 
from  leflees  for  lives  in  order  to  make  a 
good  tenant  to  thy  precipe ;  but  the  fir  ft 
tenant  for  life,  or  other  greater  eftate 
expe&ant  on  the  determination  of  iuch 
leafes,  muft  join  in  conveying  an  eftate 
for  life  to  the  tenant.  A.f  tenant  for 
99  vcars,  remainder  to  tru flees  for 
preferring  contingent  remainders,  re- 
mainder to  the  fir  ft  and  other  fons  of 
A.  in  tail,  A.  and  his  eldeft  fon  joined 
in  fine  to  make  a.  tenant  to  the  precipe; 
it  was.  held  that  the  fine  of  tenant  for 
years  was  void,  and  fo  no  freehold  con- 
veyed ;  Dormer  v.  Packburft*  3  Atk. 
135.  4  i?ro.  40  j,  A.  tenant  for  life, 
remainder  to  2?.  in  tail ;  2J.  recovered 
in  ejeftment  againft  A.,  and  being  in 
pofleffion  by  feoffment  made  C.  tenant 
to  the  precipe,  and  fuffered  a  recover)'  1 
A.  in  a  fubiequent  ejectment  recovered 
againft  B.,  and  it  was  ruled  that  the 
feoffment  of  B.  did  not  convey  aiv 
eftate  of  freehold  to  fupport  the  re- 
covery; Atkyns  v.  Horde*  I  Bur.  60. 
5  Bro.  241.     Cowp  .689. 
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3.     Lloyd  verfus  Evelin.  s.c.  xshow. 

347* 
[Pafch.  5  W.  &  M.  B.  R.] 

tNa  iyrit  of  error  of  a  common  recovery,  the  tenant  Tenant  by  fine, 
*  to  the  precipe  in  the  common  recovery  was  made  by  a  J^j   ^J^* 
fine,  the  recovery  was  fufFercd,  and  the  fine  was  reverfed,  j70f 16*.  vie 
yet  it  was  held  a  good  recovery  \  for  there  was  a  tenant  to  Skin.  3, 63. 
the  precipe  at  the  time.  »«J-  £<•;"* 

Cruifea6.' 

4.     Lacy  verfus  Williams.  s.p.  xshow. 

^  J  J  347.     1  Mod. 

[Trio.  11  Will.  3.  B.  R.     1  Ld.  Raym.  227,  475.  S.  C] 


»i8. 


J?  R  R  O  R  of  a  judgment  in  C.  B.  in  eje&ment,  where-  If  tenant  gain 

*-*  in  a  fpecial  verdifl:  was  found,  viz.  that  a  writ  of^'^^L 

ierttry  was   brought    agamic  Miles  Corbet,   ret.  *%utndena  judgment,  good. 

Martini.     That  upon  the  return  Miles  Corbet  appeared,  y***  Cr°.  JiC* 

and  the  demandant  counted  againft  him,  that  he  vouched  ***'     £trth. 

Lacy  the  tenant  in  tail,  and  a  fummons  ad  ivarrantizandum  472.  s.  C. . 

ifiued,  returnable  otlabis  purificaihnis.     After  the  tejle  and  Co£h'**S*  . 

before  the  return  of  the  writ  of  fummons,  viz.  the  ift  hoi^i'a/*  * 

day  of  January^  Lacy  the  tenant  in  tail  conveyed  to  Miles 

Corbet  by  leafe  and  releafe  for  life.     At  the  return  of  the 

fummons.  Lacy  the  tenant  in  tail  appeared  and  entered 

into  the  warranty,  and  vouched  over  the  common  vouchee, 

and  fo  a  common  recovery  was  had.     This  recovery  being        [  5^9  J 

held  good  in  C.  B~  ferjeant  Pratt,  for  the   plaintiff  in 

error,  in  fitted,  that  Miles  Corbet  was  not  tenant  to  the 

precipe  at  the  return  of  the  writ  of  entry.     He  agreed  that 

if  he  had  purchafed  before  the  return  of  the  writ  of  entry, 

the  recovery  had  been  good,   (otherwife  if  after,  as  in 

this  cafe,)  to  bind  Grangers  or  the  iflue  in  tail,  though  it 

might  be  good  between  the  parties  by  way  of  cftoppel. 

Vide  1  Ro.  &6&.    21  E.  3.  5.    5  H.  6.    1.    18  E.  4.  26. 

9  jE.  4.  t2.    3  H.  6.  34.     Ratio  eftt    becaufe-the   tenant 

could  not  render  the  lands  at  the  return  of  the  writ  of 

entry,  and  a  voucher  fuppofes  a  feifin ;  for  it  is  a  good 

counterplea  that  the  voucher  had  nothing  in  the  lands  at 

the  time  of  the  voucher,  and  the  nee  ttnauam  poftea  is  not 

materhl  $  and  if  the  tenant  pleads  not  non-tenure  as  he 

ought  and  might,  that  only  binds  himfeif  and  thofe  that 

are  parties  and  claim  under  him  by  eftoppel. 

Kene  contra  argued,  that  the  iflue  ihall  be  bound  where  ' 
he  may  have  execution  for  the  value.     3  Co.  5, 6.  12  E.  $. 
29.     And  it  is  not  afufficient  counterplea  of  a  voucher 
to  fay,  the  voucher  had  nothing  tempore^    (sV.  without 
adding  nee  unquam  pe/tea,  Rq/l.  367,  126.     So  it  is  of  non- 

Vol.  IL  H  tenure, 
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1  Roll.  Abr. 

"Brook,  Brief, 

P,-75»77- 
I  Irrit.  ioi, 
365.     Hob.  21. 
Non-tenure 
cored  by  fubfe. 
quest  purcfaafe. 
Q^i  Mod.  218. 
1  Show.  347. 
Lutw.  1549. 
Pofr6oj.  2  Lev. 
»9,  KS-  2  Lutw. 


,  Common  Ktcotoecfe*. 

tenure,  Raft.  273.  Where  the  tenant  appears  on  the  re«* 
turn  of  the  writ  of  entry,  and  a  recovery  is  then  had,  in 
fuch  cafe  the  tenant  rnnft  have  the  freehold  at  the  return 
of  the  writ,  becaufe  it  is  a  recovery  then  fufrered  ;  but 
otherwife  where  there  is  a  voucher  over,  or  interpleader, 
as  in  tliis  cafe ;  for  it  is  fufficient  if  he  become  tenant  be- 
fore judgment.    41  E.  3.  5.    8  E.  3.  32.    10  E.  3.  21  • 

Holt,  C.  J.  It  is  not  enough  in  a  counterplea  of  a 
voucher  to  fay,  the  voucher  had  nothing  in  the  lands  at 
the  time  of  the  voucher,  without  nee  utiquam  poftea ;  fo  it 
is  of  non-tenure ;  If  the  tenant  to  the  precipe  gains  a  free- 
hold before  judgment,  it  is  fufficient,  for  it  cannot  be 
faid  to  be  a  recovery  againft  him  that  had  nothing ;  there- 
fore a  writ  may  be  made  good  by  a  fubfequent  purchafe, 
and  fo  may  a  voucher  -,  and  it  is  the  more  reafonable,  be- 
caufe the  demandant  may  have  a  good  caufe  of  a&ion, 
though  the  tenant  have  not  the  land ;  for  it  is  not  his  be- 
ing tenant  to  the  pracipe,  but  the  demandant's  having  a 
right  to  the  land,  that  is  the  foundation*  and  caufe  of 
a&ion  ;  and  therefore  it  is  in  law  fufficient,  if  the  tenant 
have  the  land  to  render  at  any  time  before  judgment  (0). 
And  the  judgment  was  affirmed  nifi  caufa.  Afterwards 
Mr.  Squib  came  to  fliew  caufe  why  the  judgment  fhould 
npt  be  affirmed,  and  cited  18  E.  3.  13.  18  E.  4.  26. 
2  Ro.  746,  Sednon  allocatur  :  And  Holt,  C.  J.  faid,  The 
recompence  in  the  cafe  of  common  recoveries  was  rati* 
una,  but  non  unica ;  for  a  reverfion  expe&ant  is  barred 
by  a  common  recovery,  and  yet  the  recompence  cannot 
extend  to  that}  which  he  faid  was  a  bold  advance  in 
favour  of  common  recoveries  (i).  This  rule  was  made 
abfolute. 


.  (a)  By  ftat.  14  Gm.  2.  ch.  20.  re- 
coveriea  (hall  be  good  notwithilanding 
the  fine,  or  deeds  making  tenant  to  the 
writ,  fhould  be  levied  or  executed  after 
the  time  of  the  judgment  given  in  fuch 
recovery  and  award  of  writ  of  feifin, 
provided  the  fame  appear  to  be  levied 
or  executed  before  the  end  of  the  term, 
&c.  in  which  fuch  recovery -was  fuf- 
fered,  and  the  pcrfons  joining  in  fuch 
recovery  had  a  fufficient  cirate  and 
power  to  fufrer  the  fame.  Goodrigbi 
ex  dem.  Btertcn  v.  Rigfy,  2  //.  BL  46. 
5  T.  R*  177.      A  recovery  was  held 


good,  although  the  tenant  did  not  ac- 
quire the  cllate  until  after  the  day  on 
which  the  writ  of  feifin  was  returned  to 
have  been  executed. 

(/>)  Recoveries  are  now  confidcred 
by  the  Courts  as  common  a  flu  ranees* 
which  it  is  ufelefs  and  abfurd  to  exa- 
mine, according  to  any  original  prin- 
ciples. Taylor  ex  dem.  Ath  v.  Hordj, 
I  Bur.  1 1 5.  Sehvin  v.  Selwix,  1  BL 
254.  Martin  v*Stracban,  lWslf.j$. 
Doe  ex  dem.  Crow  v.  Baldwere,  5  T.  R> 
112. 


Common  KccoHcrf^y^^e*^^-«  j7© 

6.     Page  vcrfus  Hay  ward.  Sjrjft: 

[Trxn.  3  Ann.  B.  R.J  than  in  any 

other  book. 

l\jlCHOLAS  SEA  RLE  by  his  will  devifed  to  his  s.  c.  3  Saik.  96, 
*^  *    niece  iWary  Bryant  and  the  heirs  male  of  her  body,  ***  ^J*  £^- 
upon  condition  and  provided  that  (he  intermarry  with  and 
have  iflue  male  by  one  furnamed  Searle;  and  in  default  of 
both  conditions  he  devifed  to  Eliz.  Bryant,  [in  the  fame 
manner,]  and  in  default  thereof  he  deviled  to  George  Searle 
for  fixty  years,  if  he  fo  long  live,  remainder  to  the  heirs  1  Saund.  *go. 
male  of  the  body  of  the  faid  George,  and  their  iflue  male  2  J^v-  2I»  **• 
for  ever.     Mary,  and  Elizabeth  with  her  hufband,  (for  (lie  ,  Leonfi^. 
had  then  married  one  Cliff,)  joined  in  a  fine  to  .make  £  1  Vent.  199  to 
tenaqt  to  the  precipe,  who  was  one  Ifaac  Savery.     Ifaac  *°&JC a?*4*' 
Savery  vouched  Mary  Bryant,  Eliz.  Cliff  and  her  hujbani,  3  m^I  zo" 
and  the  wife  of  the  devifor  with  her  hufband,  {he  being 
again  married,  and  vouched  them  all  jointly,  and  they 
vouched  over  the  common  vouchee,     fit  per  Holt,  C.  ]• 
&.tot.  Cur.  it  was  adjudged, 

lit,  That  the  eft  ate  devifed  to  Mary  was  a  good  cftate-  £0  A.  and  the 
tail,  and  lb  was  the  eftate  to  Elizabeth;  but  it. is  a  fpecial  ^"^f^7 
intail ;  it  is  an  cftate  to  her  and  the  heirs  male  of  her  body  name  of  Searic 
begotten   by  a  Searle,  which  is  a  middle  intail ;  not  the  is  *■*'•    Vidc 
higheft  nqr  the  leaft ;  for  it  might  have  been  to  her  and  *°     x.9'  ** 
the  heirs  of  her  body  begotten  by  J.  Searle,  which  had 
been  more  particular  ;  yet  this  is  a  good  e (late -tail  with- 
in the  ftatute  dc  donis,  for  it  is  within  the  .reafon  of  the 
ftatute. 

adly,  The  words,  upon  condition,  5sV.  though  they  Wo^s  founding 
are  exprefs  words  of  condition,  (hall  be  taken  to  be  a  ^SortiT 
limitation  ;  fo  it  is  held  in  1  Vent.  199,  202.  And  Holt,  a  will.  vW 
C.  j.  (aid,  he  faw  no  reafon  why  they  might  not  be  fo  *  Co/  72>  73» 
conltrued  in  a  deed}  though  the  law  had  not  been  carried  Do'^o^"^ 
fo  far  ;  and  fo  the  fenfe  is,  if  {he  has  no  iflue  by  a  Searle,  193 1.  Fearne* 
upon  her  death,  the  cftate  fhall  remain  over.  CR* Cwifcw. 

Vide  1  Br©.  Ch. 

3dly,  That  the  eftate-tail  of  Mary'and  Elizabeth,  Or  55.  Randal  v. 
either  of  them,  does  not  ceafe  by  marrying  one  that  is  ^»yne- 
not  a  Searle;  for  the  remainder  over  is  in  default  of  both 
conditions,  and  in  the  mean  time  it  is  limited  to  ner  and 
the  heirs  male  of  her  body,  and  (he  may  furvive  the  firft 
hufband  and  marry  a  Searle,  and  fo  there  is  a  pofBbility  as 
long  as  (he  lives. 

4thly,  If  the  cftate  had  been  to  Mary  and  the  heirs  Contois  :** 
male  of  her  body  by  a  Searle  to  be  begotten,  provided  and  Jun*  wi'^ lhe- 
upon  condition  if  (he  do  marry  any  but  a  Searle,  that  then  b'arrcj  £y^.co. 
it  (hall  remain  and  be  to  J.  S.  and  his  heirs  ;  a  common  very,  otherwise 
recovery  fuffercd  before  marriage  will  bar  the  eftate-tail  £^£dWur  cgl" 
and  remainders ;  and  though  (lie  after  marry  with  another, 
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it  (hall  not  avoid  the  recovery :  And  the  Court  took  a  dif- 
ference  between  a  collateral  condition  and  a  condition  that 
L  5'7*  J  rnns  w*tn  ^lc  'anc^'  ^  ^ie  donor  referve  a  rent  with  a 
Vi. 4 Bur.  1936.  condition  to  re-enter,  a  recovery  will  not  bar  it;  other- 
wife  if  it  be  to  re-enter  for  non-payment  of  a  fum  in 
grofs.     Vide  1  Mod.  io8f,  in*    2  Lev.  28,  60. 

And  as  to  common  recoveries  (being  of  great  ufe)  the 

Chief  Juftice  defired  to  fpeak  largely. 

Tenant  in  tail,         ifl^  jf  tenant  to  the  precipe  vouches  tenant  in  tail  in 

maindernuy  be  poffeflion,  and  him  in  remainder  jointly,  and  they  jointly 

vouched  jointly,  vouch  over  the  common  vouchee,  this  is  good ;  not  but 

Nc  8Cu8|V.      t^iat  lt  may  ^  moTC  rcEu'ar>  *at  l^e  tcxiant  voueh  Mary 
dike's  Cafe**      Bryant ',   and  fhe  Elizabeth,   and  ftie  over  the  common 
2  And.  275.      vouchee,  that  the  recovery  in  value  may  not  be  joint,  but 
vu  *  Atk.  324.  cnure  feverally.  Yet  the  other  way  is  fufficient ;  for  where 
1  inft.  376.  a.    *n  an  adverfary  a£tion  a  precipe  is  brougjit  againft  feveral, 
it  is  enough  that  one  hath  the  tenancy  of  the  land  5  and  if" 
he  would  plead  that  he  is  fole  tenant,  and  traverfe  that 
the  others  have  any  thing,  the  defendant  may  admit  thatt 
and  proceed  as  to  mm,  and  the  writ  (hall  only  abate  as  to 
the  reft  j  alfo  the  others  may  difclaim 5  and  as  a  joining 
a  ftranger  with  a  tenant  does  not  hurt,  fo  a  joining  a 
ftranger  with  a  vouchee  does  not;  for  he  is  butut/m 
tenentis,  a  tenant  by  the  warranty.  20  E.  3.  10.  2  £.  J.  8. 
Br.  Several  Tenancy,  3,  4.   10  H.  6.  14.  Raft.  276. 
If  tenantvouches      adly,  If  tenant  in  tail  makes  a  tenant  to  the  precipe* 
vo^TeTtenMt°  anc*  **e  voucncs  a  ftranger,  and  the  ftranger  vouches  a 
in  tali,  and  he     tenant  in  tail,  and  he  the  common  vouchee,  that  is  good  ; 
enters  into  war-  for  his  being  a  ftranger  is"  not  material,  becaufe  in  judg- 
ment? r el!0*  mcnt  °^  *aw  ^c  's  become  tenant  by  the  voucher  to  the 
a  Co.  60, 6i,    precipe,  and  a  releafe  to  him  is  good,  and  the  voucher  is 
Cw.Ei.  56a.     good,  whether  there  be  a  real  warranty  or  not.     At  com- 
mon law,  if  a  ftranger  was  vouched,  the  demandant  could 
not  counterplead  it  ;  but  by  Weft.  1.  c.  40.  he  may,  if  he 
be  abfent,  counterplead  the  voucher,  viz.  that  the  voucher 
and  his  anceftors  never  had  any  thing  in  the  land  \  not  if 
he  be  prefent.     It  is  enough  that  tenant  in  tail  comes  in 
and  owns  a  warranty,  for  there  may  be  a  warranty.    Sup- 
pofe  an  adverfary  action  againft  tenant  in  tail  who  has  a 
warranty,  and  he  makes  a  feoffment  in  fee  with  warranty, 
or  has  levied  a  fine  with  warranty,  and  die  feoffee  or  co- 
nufee  vouch  the  tenant  in  tail,  he  may  make  ufe  of  his 
warranty,  and  yet «  he  was  not  feifed  of  the  eftate-tail ; 
1  Tenant  in  tail     but  in  that  cafe  he  may  dereign  the  warranty,  and  then 
vo^cheVc^es    **e  rccovcrs  in  recom  pence,  of  his  eftate-tail}  for  when- 
in  in  privity       ever  tenant  in  tail  comes  in  as  vouchee,  he  comes  in  in 
ot\iii icaatcs  he    privity  of  all  eftates  he  ever  had,  and  confequently  may 
Z!lT  l>l*Z  dcrei*n  thc  warranty.     Fide  1  Inft.  385.  a. 
8.  a.  And  the  Chief  Juftice  faid,  The  vouchee's  being  a  ftran- 

ger was  not  material ;  becaufc,  though  there  be  no  real 
warranty,  the  recovery  in  value  is  the  fame,  and  the  ad- 
mittance of  tenant  in  tail  has  made  it  real. 
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l&ecufant** 

\Vide  title  Church  of  England.] 


Vide  i  Lutar. 

.201,  zo8. 


Doiuina  Regina  vtrfm  Peach* 

[Mich.  3  Ann.  B.  R.] 

ADifienting  minifter  having  qualified  himfelf  according 
to  the  toleration  a£k  in  one  county,  kept  a  conven- 
ticle in  that  county;  and  afterwards  removed  into  ano- 
ther, and  kept  a  new  conventicle  without  a  new  qualifi- 
cation. The  juftices  convicted  him,  notwithstanding  the 
toleration  afl.  The  attorney-general  moved  for  an  at- 
tachment againft  the  juftices,  but  it  was  denied  ;  then  he 
moved  for  a  mandamus  to  permit  him  to  preach,  and  that 
was  denied  alfo.  The  Court  held,  ift,  That  a  mandamus 
is  always  to  do  fome  a&  in  execution  of  law,  whereas 
this  would  be  in  nature  of  a  writ  de  nan  moleftando,  adly, 
That  a  duTenting  minifter  is  (till  liable  to  the  old  penal 
laws  for  preaching  in  conventicles  unlefs  he  qualify  him* 
felf  according  to  the  a&  of  toleration.  3dly,  That  a 
licence  inrolled  at  the  feffions  in  one  county,  will  not 
extend  to  another  county;  but  he  muft  have  a  licence 
inrolled  in  the  county  where  he  preaches.  But  note  \  The 
law  is  fince  altered  in  this  particular,  by  the  aft  for  pre* 
ferving  the  Proteftant  religion,  by  better  fecuring  the 
ehurch  of  England,     io  Antta. 


Licence  to  J'rf- 
fenting  minifter 
inrolled  in  one 
county,  does  not 
extend  to  ano» 
ther.    6  Mod. 
2*8,  310.  S.C 
Pod  673. 


Nov  1*7.    Las* 
60.    1  Lutw. 
108.    4  Leon. 
54.  aCio.f4S. 
3  Ley.  6j. 
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1.     Aloff  verfus  Scrimfhaw. 
[Trio.  1  W.  &M.  B.R.] 


[573] 

Vide  Fareil.  74, 
75.    %  Saund. 
48,  96.  S.  P- 
Poft  575. 
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IN  debt  on  a  bond  for  iooo/.  the  defendant  pleaded  a  Covenant  not  to 
1  covenant  fince  made  by  the  plaintiff,  whereby  he  co-  ^°5f tn^tia 
renamed  not  to  fue  for  the  faid  debt  upon  the  laid  boncj,  rdeafc  or  de!ea. 
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7an«.   Raym.  for  and  during  the  term  of  99  years  :  This  was  held  naught 

1*7;  393»  413-  upon  demurrer,  for  it  is  but  a  pnere  covenant,  and  doth 

46,47!  Comb.  llot  enure  as  a  releafe  or  defeazance,   and  fo  cannot 

1*3.  Carth.63.  be  pleaded  in  ban      Vide  1  Cro.  352,  623.    1  Ro.  939. 

Hoit  619.  ai#.  7.  24.  (*) 

(a)  The  ground  of  the  deciiion  in  was  ruled  in  Dvwfe  v.  Jeffreys,  1  RoL 
this  cafe  appears  to  be,  that  a  perfonal  939.  1 1  17'*.  461 .  But  it  was  held  in 
aflion  once  fufpended  by  the  ad  of  the  chat  cafe,  and  alfo  in  this,  according  to 
party  is  gone  for  ever;  ante  302.  Dyer  the  reports  in  Show,  and  Comb.,  that  a 
140. ;  therefore  the  covenant  muft  be  covenant  not  to  fue  generally  will  ope- 
either  an  abfolute  difcharge,  or  a  mere  rate  as  a  releafe.  The  fame  was  rulccj 
covenant;  the  former  of  which,  being  in  Searville  v.  Edwards,  cited  1  Ld. 
manifeHly  repugnant  to  the  intent,  Raym.  420* 
(ha&  not  to  implied.    The  fame  point 

Cjf/}£SJ/4  2-    Clayton  verfus  Kynafton. 

/S2fh+J*~~  [Hill.  loWill.  3.  B,R.  Intr.  Trin.  10  Will.  3.  B.  R.  Rot.  246, 

1  Ld.  Raym.  419.  S.  C] 

One  deed  not  to   s^JLATTON,  the  executor  of  Clayton^  the  executor 
tefc£nt?J*  of  Winter/ball,  brought  covenant  againft  Kynajlon  upon 

another  without  articles,  and  declared  as  on  articles  made  between  KiJ/i- 
necef&tf.    Vide  grew  and  the  faid  Kynajlon^  and  others  ex  una  parte9  and 
Cro.  Uc!  too    Winter/ball  ex  altera  parte  ;  wherein  it  was  covenanted,  that 
613".    i'ut.,     if  Winter/ball  (hould  be  minded  to  give  over  a£ling  plays, 
»7».    Poft  575-  and  (hould  give  notice  in  writing  three  months  before  he 
20?/  C*f.B.  R.  feft  °%  t^iat  t^ien  three  months  after  fuch  notice  in  writ-. 
3*1,415,54$.  ing,  IVinter/ball  (hould  be  allowed  for  every  a£Hng  day 
Jioki78,»i8.   ^s.  per  day,  and  that  after  the  death  of  Winterjball%  ioo/f 
(hould  be  paid  to  his  executors  within  three  months  \  pro- 
vided fucb  notice  (hould  not  be  given  but  in  an  acting  week ; 
and  for  breach  afligns  that  the  100/.  was  not  paid  with- 
in three  months  after  WinterfbalV^  death.     The  defendant 
pleaded  that  at  the  fame  time  another  deed  was  made  be- 
tween the  faid  Winter/ball  of  the  one  part,  and  the  f;iid 
Kyr.ajlon  of  the  other  prjrt,  wherein  was  contained   the 
fame  agreement;  and  then  it  M'as  farther  covenanted  by 
Winter/ball  in  the  fame  deed,  that  in  cafe  he  gave  notice 
as  aforefaid,  then  the  faid  Kynajlon  (hould  be  difchargecl 
of  all  debts,  and  be  indemnified  and  faved  harmlefs  from 
A  VLP      IHi  ^h/*-        a^  a?Tecments  or  fecurities  at  any  time  before  made,  or 
y  vt*f*f  ft*  fv—       hereafter  to  be  entered  into;  then  he  avers  notice  was 
tyO  ^  b&J  given,  and  that  three  months  elapfed,  EsV.  and  fo  relies 

^f  upon  this  as  a  defeazance.   To  this  there  was  a  demurrer. 

[  C7A 1  !&>  lr  was  urged  for  the  defendant,  that  this  was  a 

defeasance ;  fcr  whatever  the  defendant  loft  in  tmVaclion 
Would  be  recovered  againft  him  on  his  covenant,  which 
Tpas  but  circuity  of  adtion.    Vide  1  Audi  307.  Mo.pl.  80. 

13  2  Saund* 
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2  Saund.  47,  48.  One  deed  a  defeazance  to  another  made 
at  the  fame  time  with  it.  Vide  1  Inji%  265.  Rebutter 
founded  on  the  fame  reafon. 

The  Court  agreed,  that  if  A.  he  bound  to  J?.,  and  then  Vide  iT.R. 
B.%  reciting  this  bond,  covenants  to  fave  him  harmlefs,  £j£  ^  ***•  4»- 
this  is  an  abfolute  defeazance*,  and  if  it  be  to  fare  him  a  Vent.  218. 
harmlefs  on  a  contingency,  it  is  a  conditional  defeazance, 
becaufe  it  hath  an  exprefs  relation  to  the  deed ;  but  in  the 

Erincipal  cafe  there  is  not  a  relation  between  the  deeds  \ 
at  on  the  contrary,  the  plaintiff's  deed  is  only  to  indem- 
nify againft  all  covenants  heretofore  made,  or  hereafter 

to  be  made.    There  is  therefore  no  neceffity  to  conftrue 

the  defendant's  deed  to  be  void  and  ufelefs  as  foon  as 

made,  or  that  one  deed  has  deftroyed  the  other  which  was 

made  at  the  fame  time  with  it,  or  that  Kynafton  may  play 

fad  and  loofe  at  his  plea  fu re.    Alfo  the  Court  agreed,  that 

where  two  are  jointly  and  feverally  bound  in  a  bond,  a 

releafe  to  one  difcharges  the  other ;  and  in  fuch  cafe,  if 

the  joint  remedy  is  gone,  the  feveral  is  gone  too;  and  that  -  .    v  VA 

in  {he  cafe  at  bar,  the  joint  remedy  was  loft.     But  the 

Chief  Juftice,  who  delivered  the  opinion  of  the  reft,  faid, 

they  did  not  determine,  that  on  covenant,  where  the  joint 

remedy  failed,  there  could  not  be  a  feveral  remedy. 

2dly,  It  was  objected  to  the  declaration,  that  he  de- 
clares of  a  deed  made  between  Kynajlon  of  the  one  part, 

and  Winter/ball  of  the  other,  and  does  not  fay  pradicl. 

Winter/ball^  for  want  of  which  he  does  not  appear  to  be 

the  fame  perfon.    This  exception  was  not  much  heeded. 
Cafes  cited  pro  and   con  were   Telv.    103.    3  Cro.  913. 

Bridgm.  99.     Dyer  70,    Hard.  17S. 

3dly,  It  was  objected  to  the  plea,  that  the  notice  is  not  Where  a  provifo 
faid  to  be  given  in  an  a£Hng  week;  and  though  it  was  5^a*an«of  ■ 
urged  to  be  by  way  of  provifo,  and  therefore  ought  to  covenant,  it muft 
come  on  the  other  fide,  (5  Co.  78.    3  Cro.  405-    7  Co.  10.  be  pleaded  on  the 
Poph.  28.  Ph.  376.  1  Leon.pl.  202.)  and  that  the  plea  ^J!£j  J*" 
faid  he  had  notice  fecundum  formam  &  effeclum  articulorum  /  way  of  «pla- 
yet  Holt%  C.  J.  anfwered,  that  where  the  provifo  goes  by  *»*"»»  orreftric 
way  of  defeazance,  it  muft  be  pleaded  by  him  that  takes  ££* %£«' 
advantage  of  it ;  but  Jthis  is  not  fo,  but  alters  the  fenfe  of  7  Co.  io, 
the  covenant,  by  explaining  and  tying  up  the  nptice  to  a  I 

particular  time,  which  would  not  have  been  underftood  , 

on  the  general  covenant,  by  which  means  it  becomes  a  part  1 

of  the  covenant,  fo  that  you  muft  plead  accordingly ;  and, 

fecundum  formam  &f  effeclum  articulorum  is  only  matter  of  ••" 

conclufiou,  which  cannot  ferve  without  premifes.     And,  A  J 

upon  this  fingle  point  (a),  judgment  was  given  for  the 
plaintiff. 

(*)   ^uare?  for  by  the  report  in    with  the  plaintiff  on  the  firft  point,  et 
Ld.  Raym.   and  come  femhle  by  this    wide  infra. 
report,  the  opinion  of  the  Court  was 
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3.     Lacy  verfus  Kynafton. 

[Pafch.  13  Will.  3.  B.  R.     1  Ld.  Raym.  638.  S.  C] 

Defeasance  nuft  *Tp  H  £  plaintiff  brought  covenant  as  adminiftrator  tot 
conjaiofP!kfca-  Lacy,  and  declared  on  the  fame  indenture  in  the  cafe 

I«ice0  Vide"  before  between  Kelligrenv  and  Kynaflon,  and  they  ex  una. 
9  Co.  5*.  3  L*r.  parte,  and  Lacy  ex  altera  parte,  reciting  former  articles,  and 
*75"  l  uyW"  t'ie7  hereby  covenant  jointly  and  Severally  with  Lacy,  that 
*h!  *  *5i  *«•  ^  he  be  minded  to  leave  adting,  and  gives  three  month* 
Anu  573-  s.  C  notice  thereof  to  the  company,  he  {hall  be  paid  6  /.  3  d.  per 

C^B.R.8**i,  da7  for  his  life>  and  that  within  thrcc  months  after  hi* 

41 5»  $4*« "  Holt  death  his  executors  ftiall  be  paid  1 00  /.     And  that  if  he  die 

178,418. 1R0I.  without  fuch  notice,   his  executors  (hall  be  paid  100/. 

2I9"  tCrol^i-  within   fix  mohths  after  his  death,  in  the  nonpayment 

Comb.  1*3".       whereof  the  breach  was  affigned.      The  defendant  craved 

3  Ceo.  35a.        0yCrf  and  pleaded  another  deed  made  the  fame  day  and 

year,  whereby  Lacy  and  others  covenant  jointly  and  feve- 

rally  with  the  defendant,  that  if  he  left  off'  ading,  ami 

gave  notice,  he  fhould  be  freed  and  indemnified  of  and 

from  the  faid  covenant,  and  avers  he  left  off  and  gave  no-: 

tice,  and  became  difcharged,  and  fo  prayed  judgment  of 

the  a&iou.    The  plaintiff  demurs,  &c    And  the  qudlion 

was,  Whether  this  was  a  covenant  or  a  defeasance  ?  And 

the  Court  held, 

3  Lev.  175.  Jftf  That  this  covenant  in  its  nature  was  not  a  defejz- 

1  show.  46,47,  ance,  becaufe  it  wanted  words  of  defeazance,  viz.  that 

T'ai2L*c.    the  thing  be  void. 

Botd  from  A*.         idly,  If  A.  and  B.  are  jointly  and  feverally  bound  to  H., 
•ndB.toH.       and  H.  covenants  with  A.  that  he  will  not  fue  A*,  this  is 
^col^ntfrom*1  not  a  ^feazance,  for  ftill  there  is  a  remedy  on  the  bond 
H.  oottofoeA.,  againft  B.;  otherwife  if  A.  only  had  been  bound,  for  then 
is  not  a  4efea-     fach  covenant  excludes  him  from  any  remedy  for  ever,  to 
I^C.  ante  573.   avo*d  circuity  of  a&ion.     Vide  43  AJl  pU  44.     This  dif- 
ference being  applied  to'  the  principal  cafe  rules  it,  ,and  it 
is  but  reafonable  \  becaufe  to  conltrue  this  to  be  or  enur? 
as  a  releafe  or  defeazance,  is  to  difcharge  all ;  otherwife 
of  a  covenant.    34  H.  8.    Br.  EJir anger  al  fait.  21  Ltt^ 
feci.  376.  Infl.  23a.  Hob.  66. 


po*  $73.     .  a.     Topham  verfus  Tollier. 

Com.  Rci.  E._r.  ik  j 

[Trio.  1  Ann.  B.  R.    2  Ld.  Raym.  786.  S.  C] 

RcleaA  of  »n  a*-  T\EBTo»a  bond  againft  an  adminiftrator ;  the  defend- 
tattorffe  ^  ant  P,caded  a  rcIcafc>  whereby  the  plaintiff  reciting 
lottik»te,re:eafei  there  were  feverai  controversies  between  the  defendant 
mca  bond  be.    and  h^  about  a  legacy,  and  the  right  of  adminiftratiori, 

releafe^ 


Eemafn&er*  %^7$ 

releafes  to  the  defendant  ?1I  his  right,  title,  intereft,  and  *<**  jo***** 
demand  of,  in,  and  to  the  perfonal  eftate  of  the  inteftate.  t'te^cafeToc 
Upon  demurrer  thi$  was  hd4  no  plea ;  for,  per  Holt,  C.  J.  cone  vide 
there  is  a  difference  between  a  releafe  pf  all  demands  fo  "J3j  48t°5»- 
the  perfon  of  jhe  adminiftfator, #  as  in  Telv.  114.,  and  to  ci^ej/w0* 
the  perfonal  eftate,  as  jn  this  cafe }  for  the  bond  is  not  any  Lot*.  049,  %s<^ 
right  or  demand  to  the  perianal  eftate  till  judgment  and  v  ***•  99>  vj%. 
execution  fued  put.  Poft^'.c™. 

170,  ail.    Y«Iv.  156.    3  Lev.  274.    Shoyl  150.    Garth,  nq. 


i&em*in&en  K55r 


j.     Corbet  verfus  Tichborn. 
[Pafch.  4W.&M.  B.R.] 

17  JECTMENT,  and  trial  at  bar ;  the  cafe  was,  J.  S.  Attainder,  vide 

*-'    was  tenant  for  life,  remainder  to  his  wife  for  life,  re-  ****  63a 

rnaindcr  to  his  firft,  fecond,  &c.  fons  in  tail,  remainder  to 

the  right  heirs  of  J.  S.  .  The  faid  J.  S.  commits  treafon, 

and  then  has  a  fon,  and  then  is  attainted ;  and  the  Court 

held,  that  whether  the  fon  was  born  before  or  after  the  at-  v**  Fearae'a 

tainder,  the  contingent  remainder  to  him  was  not  dif-  faog.V**" 

charged  by  the  vetting  in  the  Crown  during  the  life  of 

J.  £.,  becaufe  of  the  wife's  eftate,  which  is  fufficient  to 

fupport  it. 

2.     Thompfon  veffus  Leach.  rSSbit!"" 

[Hill.  9  WilL  3.  B.  R.    1  Ld.  Raym.  313.  S.  C.    Conryns  45.  a$4.  "-  Mod.  * 
S.  C.J  196. 

A  IJevife  was  to  Simon  Leach  for  life,  remainder  to  hia  Wxader  of 
**  firft,  fecond,  and  third  fons,  life.,  remainder  to  Sir  <«•«*  for  lift 
Simon  Leach  in  tail,  the  remainder  to  the  right  heirs  of  pei^rmniiiil 
Simon  Leach  :  Simon  Leach  the*  tenant  for  life  furrendered  der  man  U  void, 
his  eftate  by  deed  to  Sir  Simon  -Leach,  and  after  that  had  ^t?MI0tbv 
a  fon  born  and  died,  and  the-1#Ton  brought  an  eje&ment  mainder^Rjit 
againft  Sir  Simon,  and  Simon  his  father  was  found  to  be  of  entry  wiTfop. 
non  compos  at  the  time  of  kthe  Surrender.     Etper  Cur.  tak-  J^^er11*?! 
mg  the  furrender  to  be  voidable  only,  it  was  held,  thatofaataTnot!,* 
fhc  plaintiff  could  have  no  title  y  for  his  eftate  in  remain-  1  Vent.  306. 

dcr 


9S7 

1  Rot.  Kef.  177. 
E<j.  Ab.  1 78. 
p.  3.  S.C  3°- 
J64.  p.  13. 

3  Salfc.  300. 
j  Show.  296. 
3  Mod.  296, 
301.     3  Lcir. 
384.     1  Vent* 
198.     Comb* 

43»>  4^8. 
Cartb.  211,250, 
435.   Holt  357, 
621,665.  Cafes 
B.R.475.  xCo. 
Arcbes's  Cafe, 
a  Sauod.  382, 
383.     1  Vent 
189*     3  Mod* 
301.     2  Vent. 
J98  to  ao 8. 

1  Show.  296* 
11  Co.  80 
3Keb.  177. 

2  Jo.  2,  77- 

3  Keb.  178, 
244.     F.  C*  R. 
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That  right  of 
entry  rnuft  be 
pcdcat. 


der  was  a  contingent  remainder*  and  if  the  precedent 
eftate  was  gone  and  determined  by  the  furrender,  the  con- 
tingency  could  not  arife.  There  »muft  be  a  particular 
eftate  a&ually  in  being  (a),  or  a  prefent  right  of  entry, 
[vide  Bigot  and  Smith's  cafe,  Cro.  Car.]  And  it  is  not 
enough  that  there  be  *  a  right  of  aftion,  but  it  muft  be  a 
right  of  entry.  And  they  held,  that  it  was  not  for  want 
of  right  to  the  thing,  but  of  capacity  to  do  the  aft,  that  a 
madman  is  hindered  to  avoid  his  own  grant.  1  Cro.  102. 
2  Saund.  387.  3  Keb.  2.  And  if  this  had  been  done  in  the 
Hfe  of  the  furrenderer  by  inquifition,  that  would  have  pre- 
served the  contingent  remainder ;  but  that  cannot  be  done 
now,  becaufe  the  particular  eftate  is  determined.  To 
fliew  this,  Holt,  C.  J.  faid, 

If  there  be  tenant  for' life,  with  a  contingent  remainder 
to  i/.,  and  tenant  for  life  is  diffeifed,  and  after  that  a  dif- 
cent  caft,  and  five  years  expire,  now  the  contingent  re- 
mainder is  gone,  for  there  is  nothing  now  to  fupport  it, 
the  right  of  entry  being  turned  into  a  right  of  a&ion;  But 
before  the  difcent  the  right  of  entry  was  fufficient. 

But  they  held  the  furrender  in  this  cafe  to  be  merely 
void,  fo  that  the  particular  eftate  remained  in  him,  not- 
with  (landing  the  furrender,  and  the  contingent  remainder 
rightly  vefted(*). 

If  there  be  tenant  for  life  with  a  contingent  remainder, 
and  he  makes  a  feoffment  in  fee  upon  condition,  and  the 
contingency  happens  before  the  condition  broken,  the  con- 
tingent remainder  is  deftroyed ;  for  there  mull  be  a  par- 
ticular eftate,  or  a  prefent  right  of  entry  when  the  contin- 


(a)  The  following  difti»c"licn  is 
taken  by  Mr.  Fearne,  concerning  the 
anion  of  the  particular  eftate  with  the 
»ext  veiled  remainder.  If  h  rs  by  im- 
mediate defcent  from  the  perfon  by 
whofc  wll  the  particular  eilate  and 
contingent  remainders  are  limited,  the 
particular  eftate  is  not  merged,  or  the 
contingent  remainder  deftroyed ;  but, 
if  the  defcent  is  mediate,  it  is  other- 
wife. 

The  fame  diftincYion  is  taken  between 
the  cafes  where  a  particular,  eftate  is 
limited  with  a  contingent  remainder 
over,  and  afterwards  the  inheritance 
ia  fobjoined  to  the  particular  eftate  by 
the  fame  conveyance,  and  thofe  cafes  ( 
where  the  acceffion  of  the  inheritance 
is  by  a  conveyance,  accident,  or  cir- 
cumftaoce  difttnft  from  that  convey- 
ance which  created  the  particular 
cliatc;,  page  503  (z66)  10508  (271). 


A  contingent  remainder  in  a  copyhol  1 
is  deftroyed  by  the  expiration  of  the 
particular  eftate  before  the  contingency 
happens ;  but  not  by  the  furrender  or 
forkhurc  of  the  particular  tenant ; 
CM.  Tin.  249.  Feartu  471.  (245.)*; 
or  a  conveyance  to  him  of  the  eilate  iu 
remainder,  2  Vern.  2*3. 

It  fecms  that,  in  thofe  cafes  where 
the  legal  eihte  is  devifed  to  and  veiled 
in  trtxliccs  in  truft,  there  is  no  neceflity 
for  any  preceding  particular  eftate  of 
freehold  to  fupport  contingent  limi- 
tations; Fearne  4-49.  (230 J  Temp, 
Talb.  44,  145.  1  Fez*  203.  1  Atk. 
581. 

(b)  On  the  authority  of  this  cafe, 
Lte,  Ch.  Juft.  in  Yates  v.  Been,  $tr. 
1104.,  permitted  lunacy  to  be  given 
in  evidence  on  non  eft  fa&um,  and  the 
plaintiff  on  the  evidence  became  non- 
fuited, 

gencjr 
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gency  happen*;  but  if  tenant  for  life  enter*  for  breach  be- 
fore the  contingency  happens,  the  contingent  remainder 
is  revived  (a)>  and  may  veft  (*). 

(*)  In  Bacon's  Abridgment ,  vol,  4.  Abr*  474.  pi.  4.  [5  Fin.  Jbr.  317.] 
pa.  315.9  a  different  opinion  is  deli-  where  it  is  held,  "  that  the  eftate  is  re- 
vered ;  becaafe  the  feoffment,  though  duced,  but  the  forfeiture  not  purged," 
upon  condition,  was  a  forfeiture  and  that  the  opinion  here  exprefled  is 
determination  of  the  particular  eftate,  agreeable  to  law. 
and  the  recovery  does  not  purge  the  (b)  Judgment  affirmed,  Sbo.  P.  d 
forfeiture.  But  Mr.  Fearm  infers, from  150. 
the  authority  of  Co,  Lit*  tot.  b.  i  Rol. 


3.     Weeks  verfui  Peach*  * 

[Mich.  13  Will.  3.  B.  R] 

j  j  Devifed  out  of  his  lands  a  rent  to  one  for  life,  with  Remainder  may 
«"•   remainder  over,  farV.     And  Shower  obje&cd,  that  J^1  "J"J^ 
there  could  not  be  a  remainder  of  a  rent  ie  novo ;  for  there  ante  466.  1  Lev. 
cannot  be  a  remainder  where  there  cannot  be  a  revcrfion.  «44-  CLChan. 
But,  per  Holt,  C.  J.  there  may  be  a  remainder  of  a  rent  JadJaSc?" 
Je  mvo;  for  the  intent  of  the  party  gives  it  firft  a  being  6  Mod.  m. 
for  the  whole,  and  then  the  leffer  eftates  are  carved  out  of  l  Mod«  "*• 
it.     ri*2LutW.12Z5.  c^S"* 

2  Kcb.  89.    Co.  Lit.  298.  a.  Butl.  note  2.     3  P.  Wins,  230. 


&tnt&.  [578] 

1  Lev.  22,  25, 

43i  *44»  «?o. 
^^^^  2  Lev.  30,  So, 

""""™"™"     ^  »40.    3  Lev.  39, 

IS°>  *33.  *95* 


if     Stephens  &  Ux.  vtrfiis  Snow. 

[Hill.  2  W.  &  M.  B.  R.] 

TH  E  plaintiff  declared  upon  a  leafe  for  years,  reddeud.  Growing  rent  not 
30/.  at  Lady-day  and  Michaelmas,   and  affigns  for  SafJlmiSi^ 
breach  non-payment  of  a  year's  rent,  due  and  ending  at  Vide  ante  575! 
Lady  day  1689.    The  defendant  pleaded  a  rcleafe  dated  Pu4-  1;  Co.  48 
the  18th  day  of  November  1688;  of  all  demands;  and,  ^Vl^w! 
.upon  demurrer,  judgment  was  given  for  the  plaintiff*  for  1  Ven.  314. 
the  growing  rent  not  due,  which  is  incident  to  the  rever-  *  *jd-  H*- 
fibn,  was  not  difcharged ;  though  the  firft  half  year/srent,  LiJfec*^. 
which  was  a  duty  demandable,  was  rcleafed  •,  but  here  the  1  Mod.  95. 

releafe  *  °?:  486- 

Col  Lit.  292.  b. 


578  Eepfeater* 

releafe  being  pleaded  as  a  bar  to  all,  which  it  is  not,  the 
plea  is  naught,  and  judgment  mult  be  given  for  the  plain* 


iZv/Zrtt. 


tiff, 

2.    Lord  Rockingham  &  al.  contra  Oxcndcn 
&  al. 

[Coram  Trevor*  Mafler  if  the  Rolls,  1 7  U .  ] 

1  Will.  lUp.      rp  H  E  leffor  dies  upon  Michaelmas-day,  between  three 

the7M^e!?oi  *"**  *our  *n  *e  afternoon,  before  fun~fet,  the  rent 

Penrlce.    Cro.    being  referred  payable  on  Michaelmas-day.     The  queftion 

Jae.  310.  Cited  was,  Whether  the  executor  or  the  heir,  or,  which  is  the 

Jr.^TlS'     famc»  Ac  jointurefe  of  the  leflbr  fliould  haye  this  rent  ? 

Vj.kat  iiG.a.  The  executor  infilled  that  this  was  the  rent-day  \  that  it 

d>- «9*    '  '      might  have  been  paid  in  the  morning,  and  that  a  releafe 

upon  fuch  payment  had  been  a  discharge-,  and  they  denied 

the  opinion  of  Hale  in  1  Sound.  287.,  and  faid,  tnat  fo  it 

was  held  by  the  judges  of  affize  at  Durham,  viz.  Baron 

Bury,  &c.     But  on  the  other  fide  it  was  argued  and  dcr 

creed,  that  the  rent  (hould  go  to  the  heir  or  jointurefs,  be- 

caufe  at  the  time  of  the  death  of  the  leflbr,  there  was  no 

remedy  nor  means  to  compel  the  payment  thereof.     Vide 

10  Co.  Cluris  cafe.  2  Bulft.  293.  Plowd.  172,  173.  1  htft. 

ao2.  x  Keb.  59.  1  Sid.  162.  2  Cro.  Fox  verfus  W'hichcot.  • 


[579]  ifceplea&en 

Vide  Cro.  EI. 
318,283.  3  Co. 

SUIT79*  /4.JSXM9     ■- 


s.c.  Ante si*.  Staple  */*£/&/  Hayden. 

[Trio,  a  Ann.  B.  R.    2  Ld.  Raym.  922.  S.  C,] 


>>  2,  3.  I  T  was  laid  down  by  the  Court  in  the  cafe  of  Staple  and 
«.  Halt  I    Haydon,  Trin.  2  Ann.  B.  R.,  which  fee,  title  Default, 


6  Mod. 
3  Silk.  121. 

not  allowed  be-"/'  2 1 6.,  firft,  That  at  common  law  a  repleader  was  allowed, 
foretriti.  1  Lev.  before  trial,  becaufe  a  verdift  did  not  cure  an  immaterial 
3*»  k6**if**>  *^uc:  ®ut  now  a  rcples^er  ought  never  to  be  ajlowed  be- 
B^d'wcrc  grant."  fore  trial,  becaufe  the  fault  of  the  iffue  may  be  helped  by 
Abie,  error.        the  trial  by  the  ftatute  of  jeofails. 

Pallet  M^'      *d{y>  That  tf  a  ^pleader  be  denied  where  it  (hould  b« 

novo  at  the  firt*  granted,  or  granted  where  it  (hould  be  denied,  it  is  error. 

fcuji;.  i  Mod.  *.      jelly,  That  the  judgment  of  repleader  is  general,  viz. 

qucd  partes  replacitent  ,•  and  the  parties  mud  begin  again  af 

the. 


IReplebtn  anU  Nomine  Eeplcjyiantio*  $19 

the  firft  fault*  which  occafioned  the  immaterial  iflue: 
That  if  the  declaration  be  ill,  the  bar  ill,  and  the  replica- 
tion ill,  the  parties  mult  begin  de  novo ;  but  if  the  bar  be 
good  and  the  replication  ill,  at  the  replication.  Vide 
3  Keb.  664. 

4thly,  No  cods  are  allowed  on  either  fide  (*).  ,    No  cofti.    Not 

cthly,  That  a  repleader  cannot  be  awarded  after  a  de-  *fttf  *gf«"k 

89,90.    3  Lev.  10,  4^0.    Dyer  1x7,  11 S.    a  Stand  ji  8,  319,     1  Salk.  173. 
See  the  form  of  a  Repleader.     Lutw.  1622. 

(a)  Vide  1  Bur.  293. 


i&ejJidrin  an&  pontine  l&epiegt*    [580] 

tfttHfl  Vide  iL«r.  90. 

tuiuu*  Raym.33,34, 

»55»&a  6  Med* 

\Vide  title  -Awwrr.]  xs«9  is*3' 


1,     Halet  verfus  Burt. 

[Hill.  8  Will.  3.  B.  R.     i  Ld.  Raym.  218.  S.  C.  with  other 
points.] 

■■'A\     •  .    .      .. 

IN  trefpafs  tor  taking,  {5V.     The  defendant  juftified  that  BaiBff  of  a  hnn- 
the  place  where  was  a  hundred,  and  time  out  of  mind  ^m^^T 
had  a  court  of  all  a£Hons,  replevins,  £fr.,  grantable  in  or  court.    5  Mod. 
out  of  court,  and  that  a  replevin  was  granted  to  him  by  *5*«  S.  c. 
the  bailiff  out  of  court,  virtute,  tsfc.    It  was  queftioned,  f  £ftC'^;  3*°* 
Whether  a  hundred-Court  could  prefcribe  to  hold  plea  of  %  inft.  139. 
replevins,  becaufe  the  county-court  could  not  hold  plea  of  Co.  But.  284. 
them  at  common  law,  but  were  enabled  by  the  ftatute,  fJn*b?7i. 
which  extends  not  to  the  hundred-court.    But  per  tot.  Cur.  Skin."  674.  * 
clearly,  Suppofing  they  may  grant  them  in  court,  yet  they  3  s«U^  17'*. 
cannot  prefcribe  to  grant  them  out  of  court.  A^S  394."  ,2° 


5&>  Rqtfettn  and  Nomine  Iteplegiattta 

2.     Richards  vtrfut  Comforth. 

[Mich.  9  Will.  3.  B.R.   jL4.Raym.255.  S.C    Cfcinyns4«. 

S.C.] 

Avowry  for  rent,  ^  RROR  of  a  judgment  in  replevin,  wherein  the  de- 
wfaere  par?  nnoc  XL  fendant  avowed  for  rent  and  had  judgment  \  and  now 
:bTt«igh"  be0'*  Mf-  Cartbrw  affigned  for  error,  that  part  of  the  rent  be- 
cored  before       came  due  after  the  diftrefs  taken,  for  the  diftrefs  was  made 

ih2SeiS?ebr  thc  2(Jth  day  of  s*P*mkr9  7  ^  3*>  which  was  -three 
avowry  aito that,  days  before  Michaelmas  1  whereas  the  defendant  had 
Vide  Cro.  Jac.  avowed  for  that  Michaelmas  rent.  Et  per  Cur.  This  is 
<ModS  «6*.  naught,  for  the  judgment  is  to  have  a  return  irreplevisable, 
called  Ricard's  *•  *•  that  he  (hall  have  the  diftrefs  as  a  pledge  till  all  the 
verfusCornforth.  rent  avowed  for  be  paid,  and  thaf  was  more  than  was  due 

?£!lll.  Hpb"  at  thc  timc  of  *c  diftrcfs-     In  *&*  cafc  thc  avowant  be- 

Cowp.  781.       fore  judgment  (hould  have  abated  his  avowry  quoad  the 

5  T.  R.^43.     Michaelmas  rent,  and  taken  judgment  for  the  reft ;  but. the 

defendant  getting  his  avowry  mended  in  C.  JJ„  the  roll 

•     was  amended  here  in  -B.J?., and  fo  the  error  was  cured* 

[  5<8i  ]  3*    Moor  verfus  Watts. 

[Mich.  12  Will.  3.   B.  R.     1  Ld.  Raym.  613.    S.  C.     Vide 
Skin.  61.] 


*&-  T  ]  PON  a  habeas  corpus  it  was  returned,  that  Watts  was 
g       ^     in  cuftody  by  virtue  of  a  capias  in  withernam ;  and 


Homine  repkgi- 
ando.     See 

2  Show.  218,  .  -  #  . 

22i  to  232.  the  cafe  was,  I  hat  upon  a  homme  replegtando  the  Ibenffre- 
6  Mod.  84.  turned  an  inquifition,  finding  that  the  party  was  eloigned, 
^Leo^Caf?"  whereupon  a  withernam  ifliied,  returnable  otlab.  Martitri9 
333.  ,F«rci.9.  which  w»s  not  yet  come  j  but  the  defendant  was  taken 
s.  c.  Cafes  thereupon  and  moved  to  be  bailed,  and  the  matter  was 
:Hoit*626.3.LiUy  four-times  moved  and  debated*  It  was  obje&ed,  that  he 
EflC.293.  could  not  be  bailed  upon  the  withernam,  for  it  \v,as  an  ex- 

ecution, and  he  had  no  day  in  court,  and  the  plaintiff 
could  not  have  a  new  withernam :  And  the  Lord  Gray  com- 
ing into- court  upon  an  elongata  found,  was  committed^and 
lay  by  a  fortnight:  Alfothey  cited  Rayuwtid^A^ and, faid 
the  return  of  the -elongate  was  a  kind  of  convi£kion,.jand 
the  defendant  thereby  eftopped  from  pleading  r»on  cepiu 
That  which  feemed  to  be  the  fenfeof  the  Chief  Juftice,  to 
which  the  reft  agreed,  was, 
ThefhenfFcan-       I  ft,  That  a  homine  replegtando  does  not  differ  from  a 
not  return  Aejr    common  replevin  de  averiis ;  and  that  in  a  replevin  for 
*ere  not  taken.  cattje>  ^  (heriff  muft  either  return  a  dclikcrari  feci%  dr  an 
excufe  thereof,  viz.  that  no  body  came  to  {hew  him  the 
cattle,  cr  elongata:  but  he  cannot  return  they  were  not 
*  taken, 


taken,  for  that  goes  to  the  point  of  the  writ  which  the  de- 
fendant is  to  falfify,  and  not  the  fheriff;  that  therefore 
the  flitriffmuft  return  an  elongata  "where  he  cannot  make  a 
deliverance,  and  the  defendant  is  not  concluded  by  the  re-  After  donga* 
turn  of  the  elorrgata  to  plead  mn  eepk,  becaufe  it  was  neccf-  ^b™^nd 
fary,  and  he  could  not  avoid  it :  And  as  for  this  reafon  no  awarded,  the 
aftion  lies  againft  the  iheriff  for  a  falfe  return  of  an  defendant  may 
elongata,  where  he  cannot  make  deliverance ;  fo  the  de-  slreVshowfirt 
fendant  is  not  concluded  to  plead  mn  eepit  to  the  a&ion,  fupra.  Fared.  17. 
becaufe  he  cannot  falfify  the  return. 

2dly,  That  the  capias  in  withernam  does  not  alter  the 
cafe,  nor  make  it  the  ftronger,  becaufe  it  is  the  mere  con- 
fequence  of  the  return  of  :the  -eLngata;  therefore  he  is 
no  more  eftopped  by  the  wither  nam  than  he  was  by  the 
elongata  to  plead  mn  cepit,  or  to  claim  property  if  it  were 
a  common  replevin  de  averiis* 

3dly,  That  in  replevin  de  averiis  after  an  elcngata  and  UP°"  ?k*fin* 
withernam,  if  the  defendant  pleads  nm  cepit,  he  (hall  have  cWmtogpro- 
his  cattle  again,  and  even  a  capias  in  withernam  againft  the  perty,  the  de- 
plaintiff  for  them;  fo  it  is  if  the  defendant  Claims  a  pro-  £*da?.tilia", 
perry.  Since  the  taking  or  property  is  in  qucftion,  the  agJ*n>  "jfo  in 
Jaw  deems  it  reafonable  that  the  defendant  mould  have  his  homine  rep legl- 
goods  again  duringthe  difpute.     And  by  the  fame  reafon  J0?,0** &aH fc 

9        ,°.  .f.&t*irirj  ij«  bailed  on  »•* 

in  a  homine  replegtando,  *  the  defendant,  upon  pleading  mn  ccplt. 

cepit,  fhould  be  reftorecj  to  his  liberty  5  and  the  Court  de-    *  f  $82  1 
nied  the  withernam  to  be  an  execution,  for  that  cannot  be       .  J 

"before  judgment,  and  held  it  only  to  be  a  mefne  procefs: 
Alfo  they  difliked  the  cafe  in  Raymond,  and  the  cafe  of  the  Withernam  is 
lard  Gray,  but  affirmed  the  cafe  in  the  Reg.  79*  a.  and  wtefsbitZ 
thought  it  made  for' them,  and  that  upon  non  cepit  pleaded,  2iS,fcc  6  Mod. 
he  might  be  bailed.    Ktil.  -j\.a.  F.N.B.  74.  were  cited.  s4-   farcfl-  J7- 
Adding  this  farther  reafon,  that  hereby  the  fuppofal  of  the 
writ  is  denied  and  balanced,  and  the  matter  (lands  indif- 
ferent, according  to  the  rule  of  bailing  laid  down  by  my 
lord  Coke,  upon  Wejlm  1.  c.  15. 

4thly,    The  Court  held,   that  there  might  be  a  new  There  way  tea 
withernam,  but  obferved  it  was  not  neceflary  nor  material  ^^SJSSL 
to  determine  that  in  this  cafe ;  for  the  bail  muft  be  in  a  ant  has  been 
fum  certain,  with  condition  that  he  appear  de  die  in  diem  ;  J?ai,ed  upondw    ' 
and  if  judgment  againft  him,  that  he  render  his  body  in 
withernam  ibidem  remanfurus  quoiifq;  he  render  the  party, 
and  permit  him  to  go  at  large ;  therefore  if  he  be  ren- , 
dered  again,  he  is  in  cuftody  upon  the  withernam,  as  be- 
fore.    So  if  H.  brings  an  audita  querela,  and  is  bailed,  and 
judgment  is  againft  him,  when  H.  is  rendered  back,  he 
is  in  cuftody  again  upon  the  firft  execution ;  and  fo  in  an 
appeal  of  murder,  if  the  defendant  be  bailed  and  makes 
■default,  procefs  mall  go  againft  the  bail,  and  alfo  a  capias 
againft  him ;  but  if  he  render,  he  is  in  cuftody  upon  the    . 

appeal. 
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appeal.  Yet  note;  Upon  his  default  a  new  capias  Iie# 
If  on  dongata  againft  him.  So  in  this  cafe,  if  before  the  withernam  th? 
SanTriSd*^*  dcfcndant  had  pleaded  non  cepit,  that  had  flopped  the  wU 
noocepic9Cno  tbernam  /  but  if  that  had  been  found  again  ft  him,  the 
withernam  (hall  impediment  was  removed,  and  a  withernam  (hould  have 
iff?f  .  X,de       gone ;  fo  here,  if  after  the  withernam  he  plead  non  cepit, 

o  Mod.  84*  1  •  1     •      #•  •  •    /1    1  •  it       •  .  *      •  . 

Uc  Rep.  54.  which  is  found  againft  him,  and  he  is  not  rendered,  at 
3  Leon.  CaT.  capias  in  withernam  lies  againft  him,  as  well  as  procefs 
***•  againft  his  bail ;  for  there  is  nothing  to  hinder  it.     Vide 

8  H.  4.  2.    5T.  Mainprize  23. 

The  plaintiff's  counfel  feeing  that  by  the  opinion  of  the 

Court  the  defendant  could  not  be  bailed,  unlefs  he  pleaded 

non  cepit,  would  not   deliver  a  declaration  ;   which  the 

Court  faid  was  putting  a  difficulty  upon  them  \  and  upon 

this,  in  order  to  nonfuit  the  plaintiff,  the  queftion  was, 

Whether  the  plaintiff  was  demandable  upon  the  withernam  f 

Alfo  there  was  a  former  queftion,  Whether  he  might  be 

bailed  upon  the  habeas  corpus  before  the  return  of  the 

withernam? 

Ishominerepfe-      As  to  the  laft  point  the  Court  held,  that  before  the  re- 

fLTuwtb?'  turn  of  thc  'ujiiber»am  thc  defendant  could  not  be  bailed; 

balled  before  the  and  fo  it  is  of  an  appeal  of  murder,  the  defendant  ought 

return  of  the       not  to  be  bailed  before  die  return  of  the  writ  5  and  though 

SeeTshow.       *^*s  ^as  ^cen  donc  *n  an  aPPca*  by  fome  judges,  yet  per 
ai8  to  zyti       Holt,  C.J.    It  was  done  minus  rite ;  he  would  not  tliere- 
T  ?8  vl       ^orc  allow  bail  before  the  return  of  the  withernam,  and 
faid,  that  in  a  homine  replegiando  after  an  elongata  returned, 
if  the  defendant  comes  in  gratis,  and  pleads  non  cepit,  he 
{hall  not  be  put  to  final  bail;  ( ratio  videtur  ejfe,  becaufe 
hereby  the  withernam  is  eftopped  or  fufpended ;)  but  if  he 
comes  in  cuftody  upon  a  capias  in  withernam,  he  muft  give 
bail,  and  cannot  be  admitted  to  that  till  he  call  for  a  de- 
claration, and  plead  non  cepit. 
Plaintiff  is  de-         As  to  the  other  point,  the  Chief  Juftlcc  faid,  that  when- 
mandabieonthe  ever  a  writ  is  awarded,  which  is  returnable,  the  retorn 
%?th«namheand  **v  ls  a  daY  t0  b°tn  Part^e8  t0  appear,  and  though  the 
maybenonfuitcd  writ  be  returned  not  ferved,  the  defendant  may  appear  to 
for  oot appearing,  prevent  any  ill  confequence :  As  to  prevent  a  capias,  5  E.  4* 
69.    So  here  to  fave  himfelf  on  a  withernam.  Re/pond.  $7* 
7  £.  4.  5.     Upon  .1  diftringas  proximas  villas,  isfc.  thc  de^ 
fend  ants  have.no  day,  yet  they  may  appear  and  traverfe. 
In  a  common  replevin  the  original  gives  no  day,  for  that 
is  vicontiel;  fo  is  the  alias,  but  the  pluries  is  returnable 
here ;  and  though  there  is  no  fummons  nor  attachment 
in  the  writ,  yet  the  day  of  the  return  is  a  day  to  the 
parties,  and  the  entry  is,  that  the  defendant  attachiatus 
eft  ad  refpondend.  de  pVito  quare  cepit,  bfc.    And  the  reafon 
is,  becaufe  though  in  truth  there  was  not  aftually  an  at- 
tachment, yet  virtually  and  in  confequence  of  iaw  it  is 
fo,  he  being  bound  to  appear  upon  the  peril  of  a  withsr- 

fidttL 
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Ham.  And  though  the  plaintiff  be  abfent,  he  may  make 
an  attorney.  Hereupon  he  was  called  and  nonfuited,  for 
otherwife  the  defendant  might  lofe  his  liberty  for  ever  by 
fuch  a  contrivance. 

4,     Horn  verfus  Lewin. 

[Hill.  12  Will.  3.  B.R.    iLd.Raym.639.S.,C.  Fortefcue^. 
S.  C.] 

TN  replevin  the  defendant  made  conufance  for  100/.  de  inapleiinfcir 
•*•   redditu  oner  at.  in  aretro  pro  uno  anno.     The  plaintiff  as  o{  te?der  °*  . 
to  50/.  pleads  de  injuria  fua  propria  alfque  hoc  quod  fait  in  ^emowyou^ht 
aretro>  and  as  to  the  other  50  A  that  he  was  ready  on  the  uot  to  be  brought 
laud  till  fun-fet,  and  none  came  to  receive  it,  and  that  into  court.  S.C. 
he  is  ftill  ready  to  pay  it,  and  brings  the  money  into  ^j^/cafet 
court.     Defendant  demurs  fpecially  to  the  firft  plea,  quia  B.  r.  352. 
attingit  ad  generalem  exitum.     And  as  to  the  other  50/.  he  VMe  t°£  S96» 
takes  it  out  of  court,  faf  pro  dampnis  dieit  quod  non  obtu/it,  |*£    ,  \ya J#* 
fsTc.  and  upon  this  the  plaintiff  demurred.  34.    1  Vent. 

The  cafe  being  feveral  times  fpoken  to,  it  was  held,         *ai;    &«  »nJu- 

lit,   lhat  de  injuria  fua  propria  abfq;  hoc,  C3V.  -was  an  quod  fuic  in  aro- 
impertinent  round-about   way  of   pleading   the   general  tro;  amounts  to 
iffue,  and  that  it  amounted  to  no  more  than  the  general  d*  •*»«!  MR*. 
ifliie,  riens  in  arrere,  and  confequently  was  ill  upon  a  fpe- 
cial  demurrer :  Alfo  this  traverfe  put  the  defendant  to  an 
unnecefTary  replication  j  therefore  as  to  the  50/.  it  was 
clear  for  the  defendant. 

2d!y,  As  to  the  other  50/.  the  Court  held,  ift,  That        [  r  84  1 
the  bare  paratus  was  not  fufficient,  and  did  not  amount  to        ^ 
a  tender  without  an  obtulit,  ,and  therefore  his  being  ready 
on  the  land,  fince  he  did  not  tender  the  rent,  did  not 
oblige  the  grantee  to  demand  the  rent  before  he  made  vide  j  Ley. 
diftrefs.    Hob.  207.   1  Ven.  322.     And  fo  the  diftrefs  was  '°4>  105- 
lawful  without  a  demand,  and  then  the  avowry  or  conu-     aym" 
fance  of  the  defendant  ftands  unanfwercd.     2dly,  The 
profert  of  the  money  was  impertinent  and  idle.     KeiL  20. 
Dy.  227.  2£.  4.  25.  PL  15.  2  Cro.  126.     In  debt  upon 
a  bond,  there  might  be  a  profert,  to  fave  damages  >  bc- 
caufe  there  the  money  is  the  thing  in  demand.     But  it 
cannot  be  in  an  avowry  to  a  replevin,  becaufe  the  avowry 
is  to  juftify  the  taking  the  cattle  \  and  whether  the  mo- 
ney is  paid  or  not,  is  not  the  queftion ;  but  if  the  diftrefs 
was  rightfully  taken,  the  avowant  muft  have  a  return ;  if 
wrongfully,  he  muft  anfwer  the  plaintiff's  damages.     If  Vide  H.  Bl.  34. 
then  the  profert  was  fuperfluous,  fo  was  the  avowant's  ac- 
cepting it,  and  judgment  muft  be  given  for  the  avowant 
on  the  avowry,  by  which  it  appears  that  rent  was  behind, 
and  the  diftrefs  lawful,  and  to  which  there  is  no  fufficient  , 
anfwer. 
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5.     Pratt  verfus  Rutlitfi. 

[Trin.  13  Will.  3.  B.  R.    Vidi  thb  cafe,  title  Jwwry,  pi.  6, 
p»ge  9S-] 

f"vF  property  claimed  in  replevin,  6  Mod  69,  Si,  139, 
\*  140.     1  Lev.  90.     Lutxv.  1316. 


[  585 1  iaequeft. 

Vide  iLev   6I»  * 

?c,  289.  2  Lev. 

j cjS.     3  Let.  ,,, 

363,366.    S.C. 

6  Mod.  »77, 

309!  Hokw.  Fitz-Hugh  v*/yiW  Dennington. 

[Mich.  3  Ann.  B.  R.    2  Ld.Raym.  1094.  S.C.J 

Conditio*  to  do    TT\EBT  on  a  bond,  with  condition,  reciting,  that  thr 
•n  aflat  the  end  \J    plaintiff  was  apprentice  to  the  defendant  for  feven 

of  feven  years  *  .      .        ...   */      .  _     ,  .  f    r 

upon  rcqueft ;      years ;  and  that  if  the  defendant  at  the  end  of  feven  years 

ie^ueft  mult  be  fhould  procure  him  to  be  made  free  of  the  joiner?  company  (if 

3?  Cs«hieLcv.  requeftid)  then  the  bond  to  be  void.     The  defendant  pleaded, 

6S,$$.  Pal.  -,*i.  that  at  the  end  of  feven  years  or  afterwards  hutufq*,  he  was 

Farcfl.  143,144.  not  requcftcd.    The  Court  held  a  requeft  neceflary,  for 

x.^l*5  Ye!  v.  l^e  condition  was  to  do  a  collateral  thing ;  and  as  k  is 

(0!  1  Cro.  J7c,  part  of  the  condition  it  mull  be  averred.     And  here  a  re- 

2i°*  26  m1!3*  1ueft  within  the  feven  years,  when  the  thing  was  not  to 

tZo]  2*7,  a°6o.  ke  done>  A1*11  not  be  intended  per  Cur.     Afterwards  this 

iSaond.  35.      was  moved  again  by  Broderich,  who  urged,  that  the  de- 

1R0i.Rep.374.  fendant  mould  have  pleaded  he  was  not  requefted  gene- 

1  UorfA?,  69.  ra^y>  anc*  that  the  requcft  might  hare  been  before  the 

end  of  the  feven  years.     Et  per  Cur.  It  is  not  to  be  done 

poftfitiem,  but  adjlnem,  and  the  end  of  a  tiling  is  always 

part  of  that  of  which  it  is  the  end,  and  he  was  to  be 

made  free  the  laft  day  of  the  feven  years,  and  (hould  have 

requefted  fome  convenient  time  in  that  day,  that  the  other 

might  have  a  reafonable  time  to  do  it  in.     Adjudged  on  a 

writ  of  error  of  a  judgment  in  the  Marlhal's  Court  for  the 

plaintiff,  and  the  judgment  revcrfed,/*r  VJatn  Curiam* 


(    5««    ) 


109.    Cro.  Jac 
3*5>  486. 

a  Hawk.  P.  C. 

1     *39*  *<• 

1.    Dominus  Rex  verfus  Belt. 

[Mich.  8  Win.  3.  B.  R.] 

I  N  the  cafe  of  a  refcue  there  are  two  ways  of  proceed*  where Aerefcne 
*    ing :   If  the  refcous  is  returned  to  the  philazer,  and  JJjjj^J  Jf"n 
procefs  of  outlawry  iffues,  and  the  refcuer  is  brought  into  affidoits^vide 
court,   he  (hall  not  be  difcharged  upon  affidavits  \   but  P1*  3*  *&** 
where  upon  the  return  of  a  refcue  an  attachment  is  granted, 
and  the  party  examined  upon  interrogatories,  upoa  an- 
fwering  diem  he  {hall  be  difcharged. 

2.  Anonymous*  fu%*tm 

[Trim  12  Will.  3.  B.  R.     1  Ld.  Raym.  589.  S.  C.j  3  ul.'^1  * 

THE  flicriff  returned  virtute  brevii  tnihi  direcl.  feci  **™ !***** 
j    ..  n     t    . ..    .  .    t      J        bailiffs  had  him 

warrant*  A.  1ST  B.  balhvts  mets  qui  virtute  inde  cepe-  iucoftodyofthd 

runt  the  defendant  &  in  cuftodia  mea  babuerunt  quoufq;  tariff,  and  H. 

fuch  and  fuch  refcuffirunt  him  ex  cuftodia  ballivorum  me$-  fJf^d  hJ£*i0,,tf 

rum :  And  Mr.  Eyre  moved  to  quafh  it,  and  it  was  quafhed  S>€  bafflft,  m° 

per  Cur.     For  pet  Holt,  C.  J.  When  the  bailiffs  have  at-  fcr  repugnancy. 

relied  the  party,  he  is  in  faft  and  in  truth  in  their  cuftody ;  J^  *■**  **» 

but  in  law,  he  is  in  the  cuftody  of  the  flieriff.   An  anfwer  ^sw^si.  * 

either  way  is  good,  viz.  that  he  was  refcued  put  of  the  Lutw-  *3°* 

bailiff's  cuftody,  or  that  he  was  refcued  out  of  the  flieriff's  *  m£  nl^te. 

cuftody  $  but  to  fay  he  was  in  the  cuftody  of  the  flieriff, 

and  yet  refcued  out  of  the  cuftody  of  the  bailiffs*  is  re* 

pugnant 

3.  Anonymous* 

[Hill.  3  Ann.  B,  R.] 

T  J  PON  an  affidavit  of  a  tfefcue,  art  attachment  Waft  Attfctaentfi* 
^   prayed  againft  the  refcoers,  and  this  was  a  refcue  JrJJ^JJjJJ* 
upon  mefne  procefs;  but  denied}  for  per  Hob,  C.  J.  The  affidavits.  Vidt 
refcue  muft  be  returned  upon  the  writ,  and  the  motion  |?a  £3t*   , 
and  attachment  founded  upon  that;  but  it  Is  never  the  fl-fwg«fe,le- 
courfe  to  grant  it  upon  affidavits. 

Sir  Samuel  jfftry  faid,  it  was  the  conftant  courfe  upon  VidaRay*.  |* 
the  return  of  a  refcue,  to  fet  four  nobles  fine  upon  each  3  LcY' 3,a* 
O  2  offender, 


sS6t  ItaaittlttCit. 

offender,  and  that  he  had  it  from  Mr.  J.  Twifden.     KtlL 
II  WilL  3.  B.  R.     Vide  2  Jo.  198.  (a) 

See  6  Mod.  141.  a  difference  where  it  is  on  mefne  procefs, 
and  where  on  an  execution. 

(a)  In  Rex  v.  Elkins,  4  Bur.  2189.,  Coort  in  that  cafe  fined  the  defendant 

Lord  Mansfield  faid,  that  this  feemed  5/.    lnRcxv.jil<wajetal.9mixg.ibia*. 

to  be  a  ftrange  rule;  it  puts  all  refcues,  the  Court  fet  a  fine  of  only  0/.  8<£» 

in  all  cafes,   and  under  all  circum-  each, 
fiances,   upon  the  fame  foot.     The 
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1.    Rex  &  Regina  verfus  Leaver. 

[Trin.  5  W.  &  M.  B.  R.] 


I  N  an  indictment  of  barretry,  the  defendant  was  con- 
*  vi&  and  fined  100/.  which  was  levied  by  the  fhcriff, 


Writofreititu- 
tfon  lies  «ot 

«fe  not  parties  to  and  paid  into  the  hands  of  the  collectors ;  afterwards  the 

the  record.        judgment  was  reverfed.    Pemberton  moved  for  a  rule  for 

»uT.,2i53.SC?reftitution  a8ain(l  the  collectors.    Holt,  C.J.  It  cannot 

3  Keb.  *3i.      be,  for  they  are  not  party  to  any  record  here.   You  ought 

1  Show.  261.     t0  fuc  out  a  fpecial  feu  fa*  and  make  them  parties,  as  in 

Sk^i7  Tern.  !  Cro.  328.,  but'this  he  alfo  doubted,  faying,  this  cafe 

3»o.  differed.     He  put  this  cafe :  A  recoverer  in  ejeftment  is 

diffeifed,  or  makes  a  feoffment  5  afterwards  the  judgment 

is  reverfed:  Will  a  writ  of  reftitution  lie?   He  faid  it 

would  not,  becaufe  the  diffeifor  or  feoffee  are  ftrangers  to 

the  record,  which  Pewberton  agreed.     If  a  feme  recover 

damages  and  then  marries,  and  the  judgment  is  reverfed, 

reftitution  lies  againft  her  and  her  hufband ;  but  they  are 

parties.     And  the  motion  was  denied. 

^aeeMod.  2.    Dominus  Rex  verfus  Toflin  &  al. 

443»  444*  J 

[Hill.  10  Will.  3.  B.  R.] 


»ao>.     A  Motion  was  made  for  reftitution,  upon  quafhing  an 
fitto*"  inqaifition  of  forcible  entry  j  the  cafe  was,  that  the 


Reftitation  < 
Tiled  upon  qa 

o^foVcibkent'ry,  leflbr  arretted  the  leffee  for  rent,  and  while  he  was  in 
itsfe  for  yVars     cuftody  entered  the  houfc  under  pretence  of  forfeiture  by 
ftaodioK out"      «  provifo  in  die  leafe ;  but  the  motion  was  denied,  be- 
caufe 
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caufe  here  appears  a  title  (landing  out ;  which  he  (hall  not  Cr°.  Ei.  466. 
void  by  finifter  means,  but  ought  to  purfue  his  remedy  by  vSTm^?*1" 
eje&ment  according  to  law.    Otherwife,  had  no  title  ap-  €.13*  iH*wk. 
pcared,  c.e4.  r.47. 

3.   Domina  Regina  verfus  Winter. 

[Pafch.  4  Ann.  B.  R.] 

UP O N  a  motion  made  by  Mr.  Broderick  for  a proce-  Traverfc to in- 
dettd*  in  a  cafe  of  an  inquifition  taken  by  juftices  of  2Jj!^tT  hf»fjl 
peace,  and  a  forcible  detainer  found,  and  a  warjant  granted  pcrfcdeastoitiu 
by  them  to  reftore  the  pofieffion,  which  was  fufpended  by  tution.   s.  c. 
a  certiorari  *  iffued  out  of  this  court,  it  was  faid  by  Holt,  " *  *j+   ™* 
C  J.  That  if  the  party  againft  whom  the  inquifition  was  f.  60, 61*. 
found  could  traverfe  the  force,  that  was  always  a  reafon    #  f  r88  1 
to  flay  reftitution  $  nay,  that  it  had  been  held  -\  fuperfedeas 
to  the  awarding  reftitution,   and  that  it  was  fo  in  Sir 
Richard  Bray's  cafe :  There  an  inquifition  found  a  forcible 
entry  :  The  defendant  offered  immediately  before  the  juf- 
tice  to  traverfe  the  force,  the  juflice  refuted  the  traverfe 
and  granted  reftitution ;  and  Kelynge,  C.  J.  granted  re- 
reftkution.     He  faid  alfo,  that  all  inquifitions  of  office  are  Rep.  Temp, 
of  common  right  traverfable ;  fo  is  a  difiringfls  proximas  "ard»  *lif 
fj'tUataSy  in  cafe  of  pulling  down  hedges  in  the  night,  on    tT*  *7*' 
the  flatute  of  Weft*  2.  though  the  flatute  mentions  no  fuch 
thing.     And  if  in  cafe  of  an  inquifition  of  forcible  entry 
taken  before  a  juflice  of  peace,  the  defendant  tenders  his 
traverfe  immediately,  the  juflice  mufl  adjourn  to  another 
day,  and  award  procefs  to  return  a  jury.     Poweiy  J.  faid, 
that  in  the  cafe  in  Dyer  122.  a  traverfe  of  the  indidment 
was  held  to  be  a  fuperfedeas  only  at  ele£lion,  but  latterly 
it  had  been  held  an  zbhlutc  fuperfedeas :  And  he  faid  alfo,  x 

that  if  H.  licenfe  another  to  enter  into  his  land  and  take 
the  profits,  it  is  a  leafe  at  will ;  and  if  the  licence  was 
for  a  year,  it  is  a  leafe  for  a  year  5  otherwife  of  a  licence 
to  hunt.  And  if  H.  licenfe  another  to  come  upon  his 
dock  (which  was  the  principal  cafe),  and  carry  on  "his 
trade,  it  is  a  leafe 5  becaufe  it  is  all  the  proper  profits  of 
a  dock.  Note;  Trin.  11  W.  3.  Rex  verfus  Scarlet,  the 
fame  que  (lion  was,  viz.  Whether  re-reflitution  fhould  be 
granted,  becaufe  the  juflice  had  refufed  a  traverfe  to  an 
inquifition  of  forcible  entry  ?  But  not  refolved.  1  Sid.  287. 
a  Kd>*  571.   Dy.  122.  S/y.  359,  360.  were  cited. 
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J£S5;,lfo  4-   Anonymous, 

** Cir#  3**'  [Pafch.  4  Ann.  B.  R.] 


WHERE  the  plaintiff  lias  execution,  and  the  money 
is  levied  and  paid,  and  that  judgment  is  afterwards 


Where  the  mo- 
ney recovered  in 

^ew»gbyTecord  reverfed,  there,  becaufe  it  appears  on  the  record  that  the 
to  be  paid,  refH-  money  is  paid,  the  party  fliall  have  reftitution  without  a 
Sthoot^fcile  fe'r'fac'as>  and  dwe  is  a  certainty  of  what  was  loft  •,  other- 
facia*  $  other-  wife  where  it  was  levied  but  not  paid  5  there  tnuft  then  be 
wife  where leried  %  fcire facias ,  fuggefting  the  matter  qf  fa£t,  viz.  the  fum 
^^  levied,  fcfr.     But  where  judgment  is  fet  afide  after  execu- 

tion for  irregularity,  there  needs  no  fcire  facias  for' reftitu- 
tion, but  an  attachment  (hall  be  granted  upon  the  rule  for 
contempt,  if  there  be  not  a  reftitution.     Per  Holt,  C.  J. 


[589]  metorn  of  Wxitx. 

Vide  4  Leon. 

J.fcSsL  [Videixt\crVrits.-\ 

310.     Cro.  Car, 
289.     Poll  699. 


I.     Wilfon  verfus  Law. 

[Mich.  6W.&M.  B.  R.     1  Ld.  Rayra.  20.  S.  C.J 


Attach,  feci        Tf/^I  L  SON  brought  an  appeal  of  murder  againft  Join 
.  vTdeCro.Er^.  Law  for  kiliing  h«  brother  Robert  Wilfon,  and  de- 

f\.  7.  4  Mod.  dared  againft  him.  The  defendant  prayed  oyer  of  the 
187.  zRol.459.  writ  and  return;  and  having  oyer,  demurred  to  the  writ 
and  return,  and  to  the  felony  pleaded  over,  not  guilty. 
Exception  was  taken,  ift,  That  the  writ  commanded  the 
fheriff  quod  attach.  Johannem  Law,  60V.,  and  the  flieriff 
had  returned  attach iari  feci.  This  they  pretended  was  no 
anfwer  to  the  writ,  the  injun&ion  wnereof  is  perfonal  5 
but  the  Court  held  it  well  enough,  for  the  fheriff  was  not 
bound  to  execute  it  in  perfon,  but  might  do  it  by  his  bai- 
liffs. Dyer  241.  2  Ro.  457.  And  what  the  bailiffs  do 
by  the  fheriff's  warrant,  is  done  by  the  fheriff,  nam  qui 
facit  per  a/ium,  facitperfe.  If  he  had  returned  attachiatus 
e/f9  it  had  been  good.  Captus  eft  is  a  good  return  to  a 
capias,  Kitch.  258.;  for  if  there  is  the  fubftancc,  it  is  no 
matter  for  form,  as  1  H.  6.  6.  a  fcire  facias  was  returned, 
fcire  fad  A.  2?.,  without  adding  infra  mminaU  \  yet,  be- 
at caufc 


cattfe  it  was  faid  to  be  virtute  hews  pntdicl.  prout  mihi 
pr*aptiurf  it  was  adjudged  good. 

idly,  The  ihcriff  returned,  ita  quod  corpus  ejus  paratum  Surpiufcge  In  re- 
Moeo  aUcunqs  and  it  was  obje&ed  this  was  nonfenfe,  and  £.r?  ^i*^. 
alfo  impoffible.     Sed  per  Cur.  The  return  is  good  without  43a*  436*586. 
it ;  k  is  therefore  but  furplufage,  which  will  not  vitiate  a 
writ  or  indidment,  much  lefs  a  return,  which  requires 
not  fuch  prccifenefs  in  form.     3  Cro*  893.  2  Re.  460. 

See  more  of  this  cafe,  title  Appeal,  pL  2.  pag.  59 

.  2.     Palmct  verfus  Price. 

[Mich.  7  Will.  3.  B.R.] 

A  N  aftion  was  laid  in  Stafibrd/bire,  and  judgment  for  Procefc  where** 
"   the  plaintiff;  he  fued  out  a  fieri  facias  with  a  tefiatum  t0  «round  ****; 

-    ^     rrr         a     a-  j  •..  >    1        ^t-  turn  Jt  returned 

into  Worcefterfbire  s  and  now  it  was  moved  that  this  was  by  the  attorney 
irregular,  and  ought  to  be  fet  a  fide,  becaufe  no  fieri  facias  of  cow-ie.  Ante 
had  ever  gone  into  *  Stafford/hire ;  and  the  flieriffof  Stof-  J£    **££■ 
ford/bir*  made  affidavit  that  he  never  returned  my  fieri  fa-  ,6?! 
cias  in  the  caufe :  Sed  non  allocatur ;  for  the  fieri  facias  upon     *  j"  ^qq  1 
which  the  teftatttm  is  founded,  is  returned  of  courfe  by  the  3  t.  R.  658. 
attornies  themfelves,  as  originals  are \  if  you  fearch  the 
file  you  may  find  one,  and  that  is  fufficient. 


S&etoeruon. 


Vide  ante  Re- 
cnainder,  page 
576.     1  Saund. 
a 6c,  261. 
a  Salk.  231. 
3  Lev.  04,  aoj, 
233,406. 


Abbot  verfus  Burton. 

[Trim  7  Ann,  C.  B.     Comyns  160/  S.  C] 

*V*  S.  being  feifed  in  fee  of  certain  lands  defcended  to  H.  fcifed  oflandt 
J*  him  a  parte  materna\  covenants  to  levy  a  fine  thereof  *;^rtf^[na• 
to  A.  and  B.  to  the  ufe  of  them  and  their  heirs,  to  the  in-  eftatc,  with  re- 
tent  that  a  common  recoverv  fhould  be  fuftered  againft  the  mainder  to  the 
faid  conufees  to  the  ufe  of  *J.  S.  for  life,  remainder  to  his  ^    Tbeheir 
wife  for  life,  remainder  to  his  firft,  fecond,  and  third  fons  *  ptrte  materna 
in  tail,  C5Tr.,  remainder  to  the  right  heirs  of  J.  S.    The  Mi  bmi* 
fine  is  accordingly  levied,  and  then  the  common  recovery  Jje"«  Vm*"* 
is  fuffered  againft  the  conufees  of  the  fine,  as  tenants  to  2S6.  1  Co.  105. 
t\it  precipe  with  voucher  of  J.  S.     Afterwards  J.  S.  and  Ci^Ci*i6i. 
hk  wife  die  without  iflue,  and  the  leffor  of  the  plaintiff  cn^lt%'X\ 
O  4  « 
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840,791.  s.c  is  heir  of  %  8.  a  parte  materna,  and  the  defendant  heir- 
Rep,  a.  Q^x8i.  general.     This  matter  being  found  upon  a  fpecial  verdift 
x  laJ.7-".         *n  cje&mcnt,  &c  queftion  was,  Whether  this  limitation 
of  the  remainder  to  the  ufe  of  the  right  heirs  of  J.  S.  did 
x  create  a  new  eftate  defcendible  to  the  heirs-general,  or 
was  only  the  ancient  ufe  i  And  the  refolution  of  the  Court 
delivered  by  Trevor,  C.  J.  was  for  the  plaintiff,  that  it 
No  dtfferroce      was  the  ancient  ufe,  and  that  there  was  no  difference  when 
between  expreft    Up0n  tnc  conveyance  of  an  eftate  any  part  of  the  ufe  re- 

PoaTts 'o'V'  *"*ts  ^  >rnP^cat*on  °f  *aw»  an^  when  it  is  referred  by  ex- 
prefs  declaration  to  the  party  from  whom  the  eftate  mov- 
ed ;  for  there  is  no  reafon  that  a  greater  alteration  (hould 
be  wrought  in  a  ufe  which  a  man  by  exprefs  and  plain 
words  referves  to  himfelf  upon  a  conveyance  of  his  eftate, 
than  when  the  law  makes  a  conftru&ion  of  this  intent  to 
referve  it,  not  from  exprefs  words,  but  from  other  cir- 

[591  ]  cumftances  and  preemptions,  which  in  the  confideration 
of  law  do  as  ftrongly  and  manifeftly  declare  his  mind : 
And  for  this  was  cited  the  cafe  of  Godbolt  and  FreeJlone% 
3  Lev*  406. 

But  the  difference  whereby  that  cafe  was  endeavoured 
to  be  diftinguifhed  from  the  cafe  in  queftion  was  this: 
That  was  upon  a  feoffment  to  the  ufe  of  the  feoffor  for 
life,  remainder  to  his  firft,  fecond,  and  other  fons  in  tail, 
remainder  to  the  right  heirs  of  the  feoffor  j  and  adjudged, 
that  this  remainder  was  to  the  heirs  of  the  feoffor  a  parte 
maternay  according  to  the  ancient  eftate  and  ufe  which  the 

Vide  ante  567,    feoffor  had  before  the  feoffment :  And  the  reafon  was,  be- 

S7°*.  caufe  this  remainder  of  the  ufe  did  arife  out  of  the  eftates 

which  immediately  moved  from  the  feoffor,  and  was  no 
more  than  what  the  law  would  have  rcferved,  if  no  ufe  at 
all  had  been  declared  of  the  remainder.  But  in  the  pre- 
fent  cafe,  the  ufe  limited  in  remainder  to  the  right  heirs 
of  J.  S.  does  not  arife  out  of  an  eftate  that  moved  imme- 
•  diately  by  that  conveyance  from  J.  S.,  but  out  of  the  eftate 
of  the  conufees,  who  were  feifed  in  fee  both  of  the  eftate 
and  ufe  by  the  fine,  and  did  by  the  common  recovery  con- 
vey over  that  eftate,  out  of  which  all  the  new  ufes  and  the 
remainder  in  queftion  arofe.  To  this  the  Chief  Juftice 
faid,  that  the  fine  and  common  recovery  were  both  to  be 
taken  as  one  entire  conveyance  (a ),  confifting  of  thefe  fe- 
veral  parts,  and  directed  as  to  the  ufe  of  them  by  the  fame 
covenants.  That  though  the  conufees  had  a  fcifia  in  fee 
of  the  eftate  and  ufe  vcfted  in  them  by  the  fine  for  a  fpe- 
cial purpofe,  and  upon  that  feifin  the  common  recovery 
was  had,  and  in  ftridlnefs  the  eftate  paffed  by  it  was  her 
eilate;  yet  upon  confideration  of  the  whole  conveyance 
the  eftate  did  originally  move  from  J„  S.  who  was  the  co- 

(*)  Fide  Cro.  Jac,  643.     2  Burr.  1 134,     4  Surr.  1952, 

nufor 
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cufor  of  the  fine ;  and  for  that  reafon,  if  there  had  been 
00  limitation  at  all  of  this  remainder  of  the  ufe  upon  this 
recovery,  he  took  it  to  be  very  clear,  that  fo  much  as  re* 
mained  unlimited  (hould  refult  to  the  conufor  and  his 
heirs,  and  not  to  the  cqnufee^in  whom  the  eftate  was  not 
•  veiled  with  a  purpofe  to  create  him  any  intereft,  but  itt 
order  to  forward  and  complete  the  conveyance  of  the  co- 
riufor's  eftate,  which  was  taken  as  one  conveyance ;  then 
does  the  ufe  limited  upon  the  common  recovery  as  pro- 
perly arife  out  of  the  eftate  that  moved  from  the  conufor 
of  the  fine,  as  if  he  had  made  a  feoffment  or  fine,  or  any 
fingle  conveyance  to  that  ufe.  Judgment  for  the  plain- 
tiff  (a). 

Note :  Eftates-tail  cannot  be  barred  where  the  reversion  is 
in  the  Crown.    Raym.  358. 

(«)  Vide  Doe  ex  dm.  Crow  v.  BatiwereA  5  T,  R.   104.     Note  to  Price  v. 
ffOMfford,  ante  337. 

ftetoocatfon,  [  592  ] 

See  1  Lev.  36. 
%  Lev.  149. 

/  1  Show.  89. 

%.     Hitchins  verfus  Baflet, 

[Trin.  s  W.  *  M.  B.  R.]  ^  J&y  *.}$ 

JN  efecTment,  the  jury  found  a  fpecial  yerdift :  That  Sir  sfrTaiJJSa^^'*^' 
H.  KUligrew  being  feifed  in  fee,  made  his  will,  and  *■£«««  ™ii  of 
devifed  his  lands  to  B.  for  life,  remainder  to  C.  in  fee ;  afart^  a,V 
they  find  likewife  that  Sir  H>  KUligrew  made  aliud  te/ta-  tcftato.  made 
fnentum  in  writing-,  but  what  were  the  contents  of  that  fJiud  t8ft«W 
will  they  do  not  know ;  The  queftion  was,  if  the  firft  will  T^LTicl'. 
was  revoked  ?  Finch  argued,  that  every  later  will  is  not  a  na,»nd  174. 
revocation,  for  a  man  by  one  will  may  difpofe  of  one  acre,  10/^  *6, 
and  by  another  will  of  another  acre :  So  if  a  man  purchafe  \  D.  '5it?  p.  7.* 
lands  after  he  has  made  his  will,  he  need  not  make  his  3  Mod.  203. 
will  over  again,  but  make  another  will  as  to  thefe.     Vide  i^?w* S37# 
Cro.  Car.  293.    Therefore  this  other  will  might  be  of  9°'  *°? 

other  lands,  and  no  revocation,  and  the  aliud  teflamentum 
might  be  no  revocation,  but  might  be  confident.  Cro. 
Elix.  721.  Cro.  Car.  24.  Lewinz  contra  argued,  that  re-* 
vocations  are  favoured,  becaufe  they  are  in  the  nature  of 
reftitution  to  the  heir,  and  all  reftitutions  are  favoured. 
Vide  Dyer  310.  Moor  429.  I  Roll  614.  A  deed  of  feoff- 
ment  without  livery,  a  bargain  and  (ale  without  inrolment, 
Vol.  II.  O  5  a  grant 
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a  grant  of  a  reverGon  without  attornment  wiU  revoke  a 
will,  and  yet  thefe  are  void  ads ;  but  the  reafon  is,  that 
it  appears  now  it  was  not  the  teftatox's  intent  that  it  fliould 
remain  his  will,  the  firft  will  mud  be  fuppofed  to  be  per- 
fect and  include  all  j  and  if  a  man  claims  by  devife,  he 
mud  in  pleading  fay,  that  the  teftator  by  his  laft  will  de>- 
vifed,  &c.  44AJI  36.  %Ric.  2.  3.  b.  But  the  Court 
were  of  opinion,  that  it  was  no  revocation,  and  the  aliud 
teftatnentum  might  concern  other  lands,  or  no  lands  at  all, 
or  be  a  confirmation  of  the  former :  And  the  judgment 
was  afterwards  affirmed  in  the  Houfe  of  Lords*  Vide 
Hard.  374.  Pari.  Cafes  146.  (a) 


(a)  In  the  cafe  of  Goodrigbt  ex 
dim.  Rol/e  v.  Harwood,  3  Wilf.  497. 
it  was  found  by  fpecial  verdicl,  that 
the  teftator  made  and  duly  publifhecr 
another  wil!y  the  difpofidon  whereof 
was  different  from  the  difpofition  in  the 
former,  but  in  what  particulars  was 
unknown.  The  Court  of  C.  B.  held, 
that  the  firft  will  was  revoked ;  but 
the  judgment  was  reverfed  in  B.  R. 
Cowp.  86.,  and  the  judgment  of  re- 
verfal  affirmed  in  the  Houfe  of  Lords, 
7  Bro.  P.  C.  344..  Mr.  Powell  ob- 
serves, that  if  the  jury  find  exprefsly, 
that  the  difpofition  made  by  the  fecond 
will  is  inconftftent  with  the  devifes  con- 
tained in  the  former,  that  appears  to 
be  a  fufficient  ground  to  decide  the 
latter  a  revocation,  Effay  on  Devijes, 
541.  Wherever  there  is  an  alteration 
in  the  legal  or  equitable  eftate  of  the 
devifor,  a  will  is  revoked,  Burgoigne 
v.  Fox,  1  Atk.  576.  Bennett  v.  Wade* 
7.  Atk.  3*5.  Darley  v.  Darky,  3  Wilf. 
6.  7  Bro.  P.  C.  177.  Ld.  Lincoln's 
Cafe,  Sbo.  P.  C.  1 C4.  Eq.  Ab.  s^w. 
2  Freem.  202.  Pollen  v.  Huband,  Bq. 
Jb.  412.  Sparrow  v.  Hardcaftle,  $Atk. 
799.  Amb.  224  Difier  v.DiJ}er,$Lev. 
108.  Marwccdv.  Turner,  3  Wms.  163. 
Lutwicb  v.  Mjtton,  l  Rol.  Jb.  614. 
Hick  v.  Mors,  Amb.  215.  Vide  Par- 
fins  v.  Freeman,  3  Atk.  741.  Rider  v. 
Wagtr,  2  P.  Wms.  329.  Cotter  v.  Layer, 
id.  624.  Where  a  will  is  made  be- 
tween the  making  tenant  to  a  praecipe 
and  fuffering  a  recovery  thereon,  or 
between  the  furrender  and  admittance 
to  a  copyhold,  it  is  good,  as  the  fub- 
fequent  a&s  rejate  to  the  prior,  SeL 
nvyn  v,  Selwjn,  2  Bur.  '1 13  J.     1  Bl. 


Rep.  251.  Roe  ex  dem.  Rode*  r.  Grif- 
fiths, 4  flur.  1052.  1  BL  605,  A  con- 
veyance of  the  legal  eftate  from  one 
truftce,  &c.  to  another,  is, not  a  revo- 
cation, Dae  ex  dm.  Gibbons  v.  Potts, 
Doug.  7 10.  Nor  in  equity,  a  convey 
ance  of  the  legal  eftate  to  the  devifor 
having  a  prior  equitable  intereft,  Watts 
v.FuUarton,6teAibid.  Willettv.Sand* 
ford,  1  Vex.  17$,  186.  A  mortgage 
in  equity  is  only  held  a  revocation  pro 
tanto,  Rider  v.  Wager,  s  Wms.  61 6. 
Vide  Powell  c66.  for  other  cafes  rela- 
tive to  this  (ubje&.  In  Swift  ex  dem. 
Neale  v.  Roberts,  3  Bur.  1491.  Lord 
Mansfield  (aid,  conftructive  revocations, 
contrary  to  the  intention  of  the  teftator, 
ought  not  to  be  indulged,  and  fome 
tverftrained  refolutionsof  that  fort  had 
brought  afcandal  upon  the  law.  In  Roe 
ex  dem.  Nodenv.  Griffiths,  4  Bur.  1960. 
he  exprefled  an  opinion  nearly  fimilar ; 
and  in  Doe  v.  Pott,  Doug*  721.  he  faid^ 
all  revocations  which  are  not  agreeable 
to  the  intention  of  the  teftator,  are 
founded  upon  artificial  and  abfurd  rea- 
fon ing.  The  abfurdity  of  Lord  Lin- 
coln's cafe  is  {hocking  ;  however,  it  it 
now  law. 

In  Ecclefion  r.  Speke,  Carth.  79, 
Comb.  156.  1  Sbo.  89.  Holt  ill.  it 
was  held,  a  will  duly  executed  was 
not  revoked  by  another  inftrument, 
purporting  to  be  a  will  in  favour  of 
the  fame  perfon,  but  not  attefted 
by  the  witneftes  in  the  prefence  of 
the  teftator,  but  published  by  the 
teftator  in  the  prefence  of  the  wit- 
neftes, which  is  fufficient  in  cafe  of 
a  bare  revocation.  And  in  Onions  v, 
Tjrer,  1  P.  Wms.  343.  Prec  Cb.  459. 

%Vern% 
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2  Prr». 741.  G/tf.  Rep.iq.  1  ao.  where, 
in  addition  to  the  circumftances  laft 
mentioned,  the  firft  will  was  cancelled 
by  order  of  the  teftator,  it  was  held 
not  to  be  revoked ;  the  cancelling  be* 
ine  upon  a  prefumption  that  the  later 
wifi  was  good  and  duly  executed.  In 
Goodrigbt  ex  dm.  Glazier  v.  Glazier, 
4  Bur.  2512*  it  was  ruled  that  a  firft 
win,  remaining  in  the  teftator's  pof- 
feffion  uncancelled,  was  not  revoked 
by  a  (econd,  which  was  cancelled  by 
the  teftator.  In  Burton/haw  v.  Gilbert, 
Cowp.  49.  where  the  teftator  executed 
a  will,  and  a  duplicate  which  he  depo- 


sited in  the  hands  of  another  perfon, 
and  afterwards  made  another  will,  the 
fecond  will,  and  that  part  of  the  firft 
which  he  retained  in  bis  own  poflefiion, 
were  at  his  death  together  cancelled, 
and  the  part  which  he  depofited  with 
the  third  perfon,  had,  at  his  requeft, 
been  returned,  and  was  in  his  poflcfion 
uncancelled ;  the  firft  will  ruled  to  be 
revoked  :  The  Court  agreed  that  can* 
celling  was  an  equivocal  aft,  and  in 
order  to  make  it  a  revocation  it  muft 
be  proved  quo  animo  it  was  done*  Fide 
Bibb  ex  dent.  Mole  v.  Thomas,  2  BU 
Rep.  1043. 


2.     Lugg  verfus  Lugg. 

[Mich.  3  Will.  3.  B.  R.     1  Ld.  Raym.  441.  S.  C] 

T5  EFORE  a  Commiflion  of  Delegates.  One  being 
**^  tingle*  made  his  will,  and  devifed  all  his  perfonal 
eftate  to  %  S.  afterwards  he  married  and  had  feveral  chil- 
dren, and  died  without  other  will  or  difpofition,  and  now 
coram  Delegate  *  of  which  *  Treby9  C.  J.  was  one,  it  was 
ruled,  that  there  being  fuch  an  alteration  in  his  cftate, 
and  circumftances  fo  different  at  the  time  of  his  death 
from  what  they  were  when  he  made  the  will,  here  was 
room  and  prefumptive  evidence  to  believe  a  revocation, 
and  that  the  teftator  continued  not  of  the  fame  mind  (a). 
For  Revocation  of  Ufes>  &c.  Vide  1  Co.  1 12,  173,  174. 
6  Co.  33,  34.  10  Co.  86,  143.  Cro.  Car.  472.  Chan. 
Caf.  242.     2  Lev.  149. 


Will  of  perTontl 
efUie  pre  fumed 
to  oc  revoked  by 
alteration  of  cir- 
cumlUnces. 
Vide  1  Salk. 
i<;t.  S.  C.  Cafci 
B.  R.  236. 
Vidc2Sho.  241. 


(a)  The  rule  in  this  cafe  has  been 
confirmed  by  many  fubfeqnent  dect- 
fions,  and  the  courts  of  common  law 
having  adopted  the  principle  from  thofe 
of  civil  law,  the  cafes  decided  in  ei- 
ther of  thofe  courts  are  reciprocally 
coniidered  as  authority  in  the  others. 

The  doctrine  of  revocation  of  a 
will  by  the  alteration  of  circumftances, 
is  eftabliJhed  to  extend  to  devifes  of 
lands  by  Brown  v.  Tbomp/on,  1  Eq* 
Ca.  jib.  413.  Cbriftopber  v .  Cbriftopber, 
4  Bur. 2iyi.  n.  218a.  Sprang  v.  Stone, 
AmbL  721.  Doe  ex  dent.  Lancashire  v. 
{,aneajbire,  5  T,  R.  49.  In  the  laft 
cafe  the  rule  was  extended  to  the  birth 
of  a  pofthumous  child,  and  the  Court 
were  of  opinion  that  the  principle  is 
pp?  fo  much  an  intention  to  alter  {he 


will,  arifing  from  the  ctrcomftances 
happening  afterwards,  as  a  tacit  con* 
dition  annexed  to  the  will  itfclf,  at  the 
time  of  nuking  it,  chat  the  party  does 
not  then  intend  that  it  mould  take  ef- 
fect, if  there  (bouid  be  a  total  change 
in  the  fituation  of  his  family. 

The  marriage  and  birth  of  a  child, 
mud  be  both  iubfequent  to  the  making 
the  will,  in  order  to  produce  a  revo- 
cation, Shepherd  v.  Shepherd,  5  T.  R. 
51.  n.  Ward  v.  rhiirps,  cited  ibid. 
Get/on  v.  Wells,  cited  Ambler  490, 
Vide  Wellington  v.  Wellington,  4  Bur. 
2165.    Jack/en  v.  Hurkck,  Amb.  487. 

In  Tbompfon  and  Shepherd,  Ambler 
400*  in  marg.  marriage  and  having 
children  were  held  not  a  revocation 
of  a  ml)   made  \>y  a  widower  who 
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by  a  former  wife  had  children,  living  at 
the  time  he  made  his  will. 

In  Gray  v.  Alt  barn,  cited  in  Jack/on 
r.  Hurlock,  Ambler  490.  it  was  held 
that  the  preemption  of  revocation  was 
repelled  by  the  teftator  having  made 
a  provifion  for  his  children  by  fettle- 
roent  before  marriage.  In  Jack/on  v. 
Hurlock,  Lord  Nortbington  was  of  the 
lame  opinion. 

Fide  Brady,  leffee  ofNorris,  v.  Car- 
bitt,  Doug.  31.  In  that  cafe  a  perfon 
devifed  part  of  his  property  <to  certain 
ufes.  He  afterwards  made  a  fet de- 
ment, limiting  other  lands,  of  the  an- 
nual value  of  1230/.  (fubject  to  a 
jointure  on  his  intended  wife)  to  him- 
fclf  in  fee  ;  and  then  married  and  had 
a  child,  fubfequent  to  whofe  birth  he 
referred  to  the  will  as  a  fubfi fling  in- 
strument ;  and  ic  was  ruled  not  to  be 
revoked. 

The  following  note,  relative  to  this 
fubjeel,  was  taken  by  the  Editor : 

"  6th  May  1793. 
«« In  the  Prerogative  Court. 
««  Wright  again  ft  Netberwood. 
n  l&A.  mates  a  wi  J,  leaving  fome  legacies, 

4  4/tJU  '*>***■  ff*md  appointing  his  wife  refiduary  legatee; 
Ajfn  toe  died,  leaving  feveraJ  children.     He 
**w  married  again,  and  had  one  child  by  his 
fecood  wife.     Afterwards  A.  with  his 
wife  and  all  hit  children  periflied  by  (hip- 
wicck.     The  will  is  not  revoked.] 

*'  This  cafe  arofe  on  a  queftion, 
Whether  the  will  of  George  Nether- 
'wood,  deceafed,  was  or  was  not  re- 
voked ? 

"  On  the  24th  June  17S3,  the  de- 
ceafed married  Elizabeth  Lomax,  fpin- 
fter.  On  the  8th  of  Oclober  following 
he  made  his  will,  whereby  he  charged 
his  real  eft  ate  with  the  payment  of 
debts  and  legacies,  if  his  perfonal 
fhoald  be  deficient.  He  gave  fome 
pecuniary  and  fpecific  legacies,  and 
bequeathed  the  refedue  of  his  perfinal 
eft  ate  to  his  wife  by  her  maiden  name 
Elizabeth  Lomax,  and  devifed  the  real 
ertate  to  her  for  life,  remainder  to 
one  Jofeph  Nethenwood ;  he  appointed 
Wright,  the  party,  executor  of  his 
effects  in  England,  and  another  ex- 
ecutor for  his  effects  in  the  IVtjl 
Indies* 


"  Afterwards  Elizabeth  died,  leaving 
feveral  children  by  her  hulband.  The 
teftator  married  the  filler  of  his  former 
wife,  and  had  iflue  by  her  one  foa. 

"  The  faid  George  Netberwood  em- 
barked for  England  irom  Jamaica  with 
his  wife,  her  fon,  and  all  the  children 
by  the  former  marriage.  The  (hip  in 
which  they  embarked  was  never  after- 
wards  heard  of,  and  was  admitted  to 
be  loft. 

"  The  will  was  proved  by  the  exe* 
cutor  in  England,  in  common  form, 
and  be  was  afterwards  cited  by  the 
next  of  kin  of  the  deceafed  to  proye 
it  in  folcmn  form,  or  fhew  caufe  why 
it  fliould  not  be  declared  invalid. 

"  The  ft&s  were  admitted  on  both 
fides  to  be  as  above  ftated. 

"  Ey  the  inventory  the  property  of 
the  deceafed  appeared  to  amount  to 
about  8000/.  The  legacies  amounted 
to  rather  more  than  200/. 

"  Sir  William  Scott  and  Dr.  Nicboll 
in  fupport  of  the  will. — The  will  m 
this  cafe  was  not  revoked  by  the  fe- 
cond  marriage  and  the  birth  of  a  child ; 
for  although  it  may  be  admitted  as  a 
.general  principle,  that  thefe  circiun- 
itances  do  revoke  a  will,  on  the  pre- 
emption that  upon  fuch  a  total  altera- 
tion of  circumftanccs  the  teftator  did 
not  continue  to  have  the  fame  inten- 
tions ;  that  prefum prion  is  liable  to  be 
repelled  by  c  ire  urn  (lances.  If  it  ap- 
pears to  be  his  intention  that  the  will 
(hould  (land,  marriage  and  the  birth 
of  a  child  will  not  deftroy  it. 

"  All  preemptive  revocations  are 
ftri8i  juris,  and  muft  be  wholly  incon- 
fiftent  with  the  deceafed's  intention  to 
difpofe  of  his  property  according  to 
the  will. 

"  The  general  principle  of  thefe 
revocations  is,  that  when  a  perfon  has 
contra&ed  fuch  new  obligations  and 
relations,  it  cannot  be  fuppofed  that 
he  meant  to  adhere  to  his  former  dif- 
pofition.  That  principle  is  recognized 
by  all  the  cafes  upon  the  fubjeft,  and 
they  all  proceed  upon  the  ground  of  a 
total  alteration  in  the  teftator's  circum- 
(lances ;  but  if  there  is  not  a  total  al- 
teration, the  implication  is  repelled. 

"  No  cafe  can  be  ftronger  againft 
a  revocation  than  this.    When  he  was 

married 


Kebocation. 


tS93 


teamed  lie  made  a  will,  by  whidt  he 
bequeathed  fome  fmall  legacies,  and 
difpofed  of  the  reft  of  his  property  to 
his  wife.  This  might  be  in  confidence 
that  (he  would  take  care  of  any  chil- 
dren he  fhould  have  by  her.  The  wife 
dies*  and  the  refidue  becomes  lapfed. 
He  marries  again,  and  his  fortune  will 
take  the  fame  courfe  in  point  of  fob- 
fiance  as  if  he  had  made  nd  will.  The 
few  legacies  will  belong  to  the  perfons 
to  whom  they  were  given,  and  the 
refidue  would  be  fubjett  to  the  ftatute 
of  diftribution. 

"  There  are  cafes  in  which  it  has 
been  held,  that  this  alteration  of  cir- 
cumftances  did  not  amount  to  a  revo- 
cation ;  where  the  alteration  was  not 
fttch  as  to  make  the  Court  fay,  the 
teftator  could  not  in  duty  adhere  to  his 
will .  Such  was  the  cafe  of  Brown  and 
Tbompjbn,  i  Eq.  Co.  Ab.  413.,  where 
it  was  held  that  the  alteration  of  cir- 
comftances  was  not  fufficient  to  amount 
to  a  revocation;  for  no  injury  was 
done  any  perfon,  and  thofe  whom  the 
teftator  was  bound  to  provide  for  were 
taken  care  of  (1);  which  cafe  is  in 
fobftance  the  fame  as  this ;  the  great 
bulk  would  go  to  the  wife  and  children ; 
all  the  new  relations  are  fully  fatis- 
fied  ;  and  there  is  no  probability  of  the 
teftator'*  not  intending  to  adhere  to 
his  former  difpofition.  Jn  Brady  v. 
Cnbitt,  Doug.  31—38.,  it  is  faid  by 
Lord  Mans  field %  "  that  upon  his  re- 
collection there  was  no  cafe  in  which 
marriage  and  the  birth  of  a  child  have 
been  held  to  raife  an  implied  revoca- 
tion, where  there  has  not  been  a  dif- 
pofition  of  the  whole  eftate. "  And 
although  that  may  not  be  effiwitial,  it 
is  certainly  very  material.  Presumed 
revocations  may  fextft  where  the  refidue 
b  very  fmall,  but  it  is  otherwife  where 
a  fmall  part  only  is  difpofed  of,  and 
the  bulk  remains.  In  Tkompfon  and 
Shepherd y  mentioned  in  a  note  to  Amb* 
490.,  it  was  held  that  marriage  and 
having  children  did  not  amount  to  a 
revocation  of  a  will  made  by  a  wi- 
dower who  had  children.  It  was  not 
that  complete  alteration  of  circum- 
ftancei  which  implies  the  revocation  of 


a  declared  intention.  A  cafe  of  Colder 
and  Colder,  lately  decided  in  the  Pre- 
rogative Court,  does  not  apply.  It 
depended  on  its  own  circamftances  ; 
and  there  was  no  power  to  prefome 
that  the  teftator  adhered  to  his  inten- 
tion. That  was  the  cafe  of  a  wifl 
made  by  a  widower  having  no  chil- 
dren ;  he  had  no  view  to  the  relations 
of  hufband  and  father.  The  great 
bulk  of  his  property  was  left  away, 
and  there  were  declarations  (hewing 
his  idea  that  his  property  would  go  to 
his  wife  and  children  upon  a  marriage 
fubfequent  to  the  will ;  and  the  will 
itfelf  was  fuch  as  would  involve  the 
family  in  endlefs  litigation.  Every 
circom  fiance  in  that  cafe  raifed  the 
implication,  that  the  will  fhould  be  re- 
voked. No  fuch  circum  fiances  exift 
in  this  cafe;  bat,  on  the  contrary, 
every  ciicumftance  repels  the  implica- 
tion. 

«•  There  would  be  a  very  confider- 
able  provifion  for  the  wife  and  her 
child ;  and  it  muft  be  prefumed  that 
he  knew  the  operation  of  the  will ; 
that  it  difpofed  of  the  fmall  legacies 
according  to  his  intention  ;  that  the 
refidue  would  be  dillributable  accord- 
ing to  -  law ;  and  that  his  property 
would  be  managed  by  the  refpeftive 
perfons  in  whom  he  had  repofed  a 
confidence  for  the  purpofe. 

"  The  advocates  for  the  plaintiff 
having  here  clofed  their  arguments, 
the  judge  intimated  a  with,  that  the 
cafe  might  be  confidered  upon  another 
point,  w'z.  Whether  the  will  (pro* 
vided  it  was  revoked)  did  not  revive, 
as  the  fon  by  the  fecond  wife  did  hot 
iurvivc  his  father  i  For  which  purpofe 
it  flood  over  till  the  13th  of  May; 
when  the  advocates  before- mentioned 
argued  on  that  point.  In  cafes  where  it 
cannot  be  actually  afcertained  whether 
the  parent  or  the  fon  furvived,  and 
they  pcrifhed  by  the  fame  ftroke  of 
death,  according  to  the  Raman  law,  it 
was  prefumed  that  if  the  fon  had  not 
attained  the  age  of  puberty,  the  fa* 
ther  furvived ;  but  if  the  fon  had  at- 
tained that  age,  that  he  furvived  the 
father.    This  prefumption  arifes  from 


(t)  Vidt  the  obfejrations  of  Buller>  J.  upon  this  optnioo,  ia  Doe  v.  Linc*]k\rt+ 


the 
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the  degree  of  ftrength  fuppofed  to  be- 
long to  the  refpe&ive  parties.  It  was 
liable  to  certain  exceptions  in  behalf 
of  claims  favoured  by  that  law  for  the 
intereit  of  mothers,  and  in  cafes  of 
fiduciary  bequefts,  and  the  rights  of 
patronage.  The  general  rule  of  pre* 
iumption  being  applied  to  the  prefent 
cafe,  the  child  by  the  fecond  wife  be- 
ing only  about  a  year  old,  muft  be 
taken  to  have  died  before  his  father. 
The  que  (lion  thenarifes,  Whether  the 
will,  if  it  was  before  re  Voiced,  was 
revived  by  the  circamftance  of  the  fa- 
ther furviving  ?  » 

"By  the  Roman  law,  a  will  which 
was  revoked  by  the  birth  of  a  port- 
humous  child,  did  not  revive  by  his 
death,  becaufe  no  change  in  the  fa- 
titer's  intention  can  in  that  cafe  be  pre- 
furoed  ;  but  it  was  held  otherwise  with 
refpeft  to  the  quafi  pofthumi,  or  thofe 
who  were  born  after  the  will  was  made 
in  the  teftator's  lifetime.  On  their 
death  the  will  was  reftored  by  the 
2'ratorian  law,  as  upon  a  new  defig- 
nation  of  intention. 

"  There  is  no  cafe  where  it  has  been 
held  by  the  law  of  England,  that,  under 
thefe  circum  (lances,  a  presumptive  re- 
vocation  docs  trkc  place.    There  are 
two  points  of  time  to  be  regarded  in 
confklcring  the  effect  of  the  will:  lit, 
The  paction  :    2d,   The  confumma- 
tion.     The  will  was  undoubtedly  good 
when  it  was  made.     Was  it  otherwife 
at  the  death  of  the  teitator  ?  The  pre. 
fumptiuu  of  the  law  of  England,  with 
refpect  to  rcvcca:!*ns,    is  not  more 
ilrong  than  the  agnatio  Jul  baredis  by 
the  civil  law,  nor  to  ilrong,  for  that 
was  an  actual    revocation,    and    the 
other  is  only  a  prelum ption  liable  to 
be  repelled.      The   removal  of   the 
caufe  will  as  flrongiy  imply  a  renewal 
of  the  firil  intention,  or  rather  more 
ilrongly,  en  account  cf  the  omiflion 
to  deftroy  t!w  will ;  but  by  the  Prai- 
torian  civil  law  it  was  held,  that,  upon 
the  death  of  the  agnatus,  the  will  was 
reftored.  It  is  prcfumed,  that  the  rea- 
fen  why  the  tellator  did  not  revoke  the 
will,  was,  that  he  was  prevented  by 
death ;  but,  if  the  child  dies  firil,  the 
preemption  is,  that,  not  having  re* 
voiced  the  will,  he  intended  it  to  Sand. 


At  all  events,  the  teftator  bunded  the 
legacies,  on  account  of  which  alone 
this  difpnte  is  material,  JhoukL  be  car- 
ried  into  effect,  and  that  the  executors 
whom  he  appointed  Jhould  have  the 
management  of  his  property :  And  if 
the  Court,  on  a  prefumed  intent,  de- 
cides again  ft  the  will,  the  actual  in- 
tention of  the  tellator  will  be  defeated. 
"  Dr  Batten  and  Dr.  Swatey  contra* 
Though  it  may  be  admitted  that  the 
will  was  originally  good,  it  is  a  ge- 
neral rale  that  a  wiH  is  revoked  by 
marriage  and  the  birth  of  a  child. 

"  In  the  prefent  cafe  there  was  a  to- 
tal change  in  the  teftator's  fitqation, 
from  being  a  widower  to  becoming 
again  a  huiband  and  a  father ;— fuch  a 
total  change  as  to  raife  the  preemp- 
tion that  he  did  not  intend  the  will  to 
(land.  It  has  been  decided  by  Sir 
Geo.  Hay,  that  the  cafes  of  a  widower 
and  a  bachelor  are  the  fame.  There 
is  no  decision  that  the  quantum  of  the 
property  will  vary  the  prefiunption. 
It  appears  that  the  cafe,  of  Brown  and 
Thompfon  came  on  firft  before  Sir  John 
Trevor 9  Mafter  of  the  Rolls,  who  held, 
that  the  will  was  revoked  j  and  after- 
wards  before  Lord  Keeper  Wright, 
who  was  of  a  different  opinion  on  ac- 
count of  the  particular  circumftances 
of  the  cafe;  and  Buller,  J.  in  Doe  ex  . 
dem.  Lancajbire  v.  Lancajbire,  5  T,  £. 
49,  61.,  thought  the  opinion  of -the 
Mailer  of  the  Rolls  better  than  that  of 
the  Lord  Keeper. 

"  There  are  fome  did  a  of  Lord 
Mansfield,  but  they  are  only  difta,  in 
Brady  and  C^/7/,  that  the  will  is  not 
revoked  by  marriage  and  the  birth  of 
a  child,  if  it  only  covers  part  of  the 
property.  In  Doe  v.  Lancajbire,  the 
revocation  is  held  to  arife  from  a  tacit 
condition  at  the  time  of  making  the 
will.  There  mr.y  be  fome  cafes  in 
which  a  will  is  allowed  to  Hand,  from 
circumftances  repelling  the  prefump- 
tion ;  but  nothing  is  more  dangerous 
than  to  let  a  particular  equity,  anting 
from  the  quantity  of  the  effects,  operate 
again  ft  a  general  rule  of  law.  It 
would  introduce  a  vague  and  uncertain 
method  of  decifiop,  and  it  is  better  to 
adhere  to  a  known  preemption  of  law. 
The  difpolitlon  was  complete  by  the 
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Will*  both  as  to  the  real  and  perfonal 
clbue;  and  the  teflator  has  not  (hewn, 
fincethe  alteration  in  his  circnm  dances, 
any  intention  to  adhere  to  it.  Though 
the  real  cftate  is  not  within  the  jurif- 
didion  of  this  Court,  it  may  afford  an 
argument  in  favour  of  the  revocation 
that  it  was  wholly  devifed  away. 

"  As  to  the  other  point.— It  is  not 
to  be  taken  for  granted  in  this  cafe, 
even  according  to  the  principles  of  (he 
Roman  law,  that  the  child  died  fir  ft. 
The  dodrice  alluded  to  goes  no  fur- 
ther than  to  (hew,  that  when  the  father 
and  (on  perith  by  the  fame  blow  of 
death,  the  father  is  fuppofed  to  furvive 
his  infant  fon.  But  it  does  not  appear 
that  in  this  cafe  they  did  perifti  by  the 
fame  blow  of  death.  The  (hip  being 
caft  away,  is  all  that  is  admitted ;  mn 
amftat  that  they  died  by  fhipwreck. 
The  general  law  is,  that  the  will  was 
revoked  :  To  take  the  cafe  out  of  that 
law,  its  revival  by  the  father's  furviv- 
ing  muft  be  (hewn  on  the  other  fide. 
There  are  pafiages  in  Dr.  Zoucb  which 
(hew,  that  in  teftamentary  cafes  the 
prefomption  of  father  or  (on  furviving 
is  not  adopted. 

"  By  die  Roman  law,  if  a  will  was 
void  for  the  praeterreiffion  of  a  child 
who  afterwards  died,  the  will  was  not 
thereby  rendered  valid ;  or,  if  it  was 
revoked  by  the  birth  of  a  pofthumous 
child,  the  death  of  that  child  did  not 
reftore  it ;  and  in  cafe  of  a  will  becom- 
ing void  by  any  fubfequent  caufe,  the 
removal  of  that  caufe  did  not  reftore  it 
by  the  civil  law,  though  it  was  other- 
wile  by  the  Praetorian  law,  which  was 
in  the  nature  of  a  court  of  equity*  and 
only  prevailed  for  the  fake  of  the  b<eres 
fcriptns*  or  refiduary  legatee.  In  this 
cafe,  the  refiduary  legatee  was  deo.6, 
and  the  ground  on  which  thcjux.proT- 
torinm  interpofed  fails.  Any  particu- 
lar legatees  only  had  the  advantage  of 
its  revival  incidentally,  as  it  was  allow- 
ed to  ftand  on  account  of  the  general 
h*rts  fcriptus. 

"  Suppofe  this  cafe  was  to  be  decid- 
ed by  the  Roman  law,  and  the  will 
weretobe  reftorcd  by  forvivorfhip,  h 
could  not  be  reftored  in  the  prefent  in- 
ftance,  for  no  alteration  in  the  father's 
intention  can  be  prefumed  to  have 


taken  place  after  the  fon's  death:  and 
it  was  only  upon  fuch  preemption  that, 
after  an  agnatic  fut  b<rredis,  the  will 
was  by  the  Praetorian  law  reftored.  if 
the  father  did  furvive  a  few  minutes, 
there  is  no  room  to  fuppofe  that  he 
had  time  to  change  his  intention.  But 
the  dodrine  of  revival  is  no  part  of  the 
civil  law  which  has  been  adopted  by 
the  law  of  England.  There  is  a  cnie 
of  Barrow  and  Baxter  decided  in  th:s 
court;  it  is  mentioned  in  Ambler  491. 
From  the  regifter  it  appears,  that  the 
wife  brought  no  fortune  and  had  a  (ct- 
dement;  there  was  a  child  who  died 
before  the  teftator,  and  yet  the  will 
was  held  to  be  revoked.  As  a  matter 
of  general  learning,  the  Roman  law  is 
not  adopted  in  thefe  cafes  by  the  law 
of  England,  for  they  eflentiaKy  differ 
from  each  other  in  many  refpc&s. 

"  Sir  Wm.  Scott  and  Dr.  KicboU 
in  reply.— The  civil  law,  upon  the 
grounds  which  have  been  already  urg- 
ed, is  clearly  in  favour  of  the  will ;  and 
the  Court  will  not  attend  todiftinaions 
between  jus  pr/t tori um  and  jus  civile. 
Jus pnetorium  was  as  much  a  part  of 
the  general  fyftem  as  any  other,  and 
in  facl  it  was  the  predominating  and, 
over-ruling  authority. 

■«  The  cafe  of  Barrow  and  Baxter 
is  certainly  contrary  to  the  civil  law ; 
and  it  does  not  appear  if  thofe  points 
were  adduced,  which  in  this  caufe 
have  been  urged  in  fapport  of  the 
will.. 

"  With  regard  to  the  diftmclion 
which  has  been  made  between  the  i/r- 
resfcriptus  and  a  fpecial  legatee,  the 
latter  was  as  much  intended  to  be  be- 
nefited as  the  former. 

"  It  being  the  eftablifhed  law  that 
th<*  death  of  a  quafi  pcflbnmut  revives 
the  will,  the  diftance  of  the  interval 
between  his  death  and  that  of  the  teia- 
tor  is  not  material  againft  the  preemp- 
tion of  law.  The  Court  is  not  to  exa- 
mine by  evidence  whether  there  was 
an  aftual  change  of  intention  or  not. 
^  «s  The  law,  withrefpedfc  to  revoca- 
tions by  marriage  and  the  birth  of  a 
child,  is,  as  laid  down  in.  Brady  and 
Cubitt,  a  mere  principle  of  prefump- 
tion;  and,  in  that  cafe,  all  the  cjreum- 
ftanccs  muft  be  taken  together,  ?.nd 
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the  ftate  of  the  property  may  be  very 
material.  It  is  extraordinary,  if  there . 
is  any  decifton  that  a  paper  difpofing 
of  fro  all  legacies  will  be  revoked  by 
fubfequent  marriage,  &c9  that  no  fuch 
cafe  appears.  The  Courts  have  not 
jone  the  length  of  Lord  Mansfield  in 
Brady  and  Cubitt  9  by  deciding  that  a 
revocation  does  not  take  place  if  any 
property  is  left :  But  there  is  no  cafe 
where  marriage  and  the  birth  of  a  child 
Bavc  been  held  to  amount  to  a  revoca- 
tion, if  the  will  was  fuch  as  might  have 
been  made  after  thefe  relations  were 
contracted,  fairly  and  without  injury 
to  the  family. 

"  The  difpofition  in  the  will  in  quef- 
tion  only  extends  to  a  very  fmall  part 
of  the  property,  and  might  be  fairly 
made  by  a  perfon  having  a  family,  the 
lapfed  refiduary  bequeft  being  as  if  it 
bad  never  exifted. 

"  The  teftator  having  no  wife  or 
children  at  his  death,  the  tacit  condi- 
tion (which  in  Doe  and  Lancajhire  is 
confidered  as  the  principle  of  thefe 
cafes)  may  be  fairly  confidered  as  a 
condition  that  the  will  fhould  not  take 
effect  if  the  teftator  fhould  afterwards 
have  a  wife  and  children  who  furvi-ved 
him. 

"  All  the  cafes  in  the  courts  of  com- 
mon law  admit,  that  the  doctrine  upon 
this  fubjeft  is  borrowed  from  the  civil 
law.  The  Courts  have  not  adopted 
all  the  minute  rules  and  distinctions, 
but  only  fome  of  the  general  princi- 
pies ;  and  there  is  no  principle  better 
founded  on  juftice,  than  that  if  a  will 
is  revoked  by  the  birth  of  a  child,  it  is 
revived  by  his  death  in  the  life  of  the 
father. 

«*  Judgment  of  the  Court. 

««  Sir  Wm.  Wynne. — It  is  contended 
on  the  part  of  the  next  of  kin,  that  by 
marriage  and  the  birth  of  a  child  the 
will  became  void  by  implication  of  law : 
On  the  other  fide  it  is  contended,  that 
the  particular  ci re um fiances  of  the  cafe 
rebut  that  implication. 

"  It  is  clearly  the  general  law,  that 
a  will  made  by  a  bachelor  is  revoked 
by  fubfequent  marriage  and  the  birth 
of  a  child.  That  there  is  a  diftinction 
In  the  cafe  mentioned  by  Ambler  is,  I 
think,  a  miftake.     The  principle  of 


the  rule  is,  that  the  change  of  circnm* 
fiances  found  a  preemption  that  there 
is  a  change  in  intention,  which  maybe 
as  ftrong  in  favour  of  a  fecond  wife  and 
family  as  a  firft ;  and  it  docs  not  feem 
material  whether  the  will  was  made  by 
a  widower  having  children,  or  a  ba- 
chelor. 

"  The  more  weighty  argument  is 
drawn  from  the  operation  of  the  will, 
under  the  circum fiances  which  have 
happened.  The  teftator  has  given  le- 
gacies which  are  not  very  considerable 
and  the  refidue  to  his  wife.  That  gift 
of  the  refidue  became  void  by  her 
death.  If  he  had  left  a  fecond  wife 
and  fon,  they  would  have  had  their 
(hare  with  the  other  children.  In  Bra- 
dy and  Cubitt  it  is  faid  by  Lord  Mans- 
field, that  there  is  no  cafe  of  a  revoca- 
tion where  there  is  not  a  total  difpofi- 
tion, intimating,  that  the  ground  of  re- 
vocation is  an  entire  deprivation. 
However  that  may  be,  if  there  is  an 
ample  portion  remaining  after  a  few 
legacies  to  friends,  there  is  no  decifion 
that  a  will  would  be  revoked.  The 
principle  on  which  the  cafes  have  gone 
does  not  militate  again  ft  fuch  a  will. 

"  This  cafe  is  not  exactly  fimilar: 
The  teftator  gave  the  bulk  of  his  pro- 
perty to  his  wife  early  after  marriage. 
She  lived  forfeveral  years,during  which 
all  their  children  were  born.  The  birth 
of  thofe  children  would  not  revoke 
the  will,  and  he  might  mean  to  leave 
them  in  the  power  of  their  mother. 
She  died  ;  and  it  is  not  an  improbable 
fuppofition,  that  he,  knowing  the  ef- 
fect of  the  will,  fuffered  it  to  remain. 
There  is  a  ftrong  ground,  then,  to  con* 
tend,  that,  under  thofe  circumftances, 
the  cafe  does  not  fall  within  the  rule 
laid  down  and  eftablilhed  for  the  re- 
vocation of  wills. 

"  I  was  not  aware  of  the  cafe  of 
Bartow  and  Baxter,  in  which  the 
Court  feems  to  think  the  fubfequent 
death  of  the  child  would  not  make  an 
alteration ;  but  the  point  feems  a  good 
deal  like  that  which  has  been  vexata 
quaftio  in  thefe  courts,  and  brought 
before  the  court*  of  common  law, 
whether  a  will,  which  is  revoked  by  an- 
other, is  fet  up  by  the  destruction  of 
ths  fecond.    There  was  a  cafe  to  that 
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effect  before  Sir  Geo.  Lee  of Hetty  or  and 
Heliyar,  in  which  it  was  held,  that  the 
wHl  being  once  revoked  remained  fo» 
There  wai  an  appeal  to  the  delegates* 
bat  it  was  never  determined  by  them. 
The  cafe  of  Glazier  and  Glazier,  4  Bur. 
2512.,  was  directly  contrary  to  that; 
and  it  was  held  that  the  firft  will  was 
good. 

"  In  Brady  v.  Cubit t  it  was  laid 
down  by  Butter,  J.  that  implied  revo- 
cations mult  depend  on  the  circum- 
ilances  at  the  time  of  the  teftator's  death  ; 
That  makes  it  material  to  inquire  what 
thofe  circum (lances  were.  The  fa& 
is,  that  having  embarked,  they  all  pe- 
ri feed.  The  Roman  law  has  been  en- 
ured into,  arid  it  clearly  appears  by 
the  Praetorian,  which  is  confidered  as 
the  latter  Roma*  law,  thai  the  revo- 
cation was  entire  and  not  preemptive, 
and  yet  the  will  was  held  to  revive. 

"  With  refpeft  to  the  priority;;^ 
death,  it  hat  always  appeared  to  me 
more  fair  and  reasonable  in  thefe  un- 
happy cafes  to  consider  all  the  parties 


as  dying  at  the  fame  inftant  of  time, 
than  to  refort  to  any  fanciful  fuppofi- 
tion  of  furvivorftiip  on  account  of  the 
degrees  of  robuftnefs;  and  I  rather 
fuppofe  that  is  what  is  meant  by  Dr. 
Zoucb  in  the  pafTages  alluded  to. 

*•  Then  the  teftator,  at  the  time  of 
his  death,  had  neither  wife  or  children. 
Builer,  J.  fays,  It  is  to  depend  on  the 
cireumftances  at  the  time  of  the  teftator's 
death:  There  is  no  circumftance  to 
raife  a  preemption  that  he  intended  at 
that  time  that  the  will  would  be  re- 
voked. 

'•  On  the  firft  point  I  mould  have 
great  doubt  if  the  prefumed  revoca- 
tion did  take  place  at  all. 

"  On  the  fecond,  As  there  were 
neither  wife  or  children  at  the  death  of 
the  teftator,  I  am  clearly  of  opinion 
that  the  Court  ought  to  pronounce  for 
the  validity  of  the  will." 

As  to  parol  declarations,  tfr.,  con- 
cerning the  fubfiftencc  or  revocation  of 
the  will,  'vide  Brady  v.  Cubitt,  and  Doe 
v.  Laneajhire,  ubifuf. 
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I.     Dominus  Rex  verfus  Ingram  &  al. 

[HOI.  8  Will.  3,  B.  R.  1  Ld.  Rayrn.  21c.  S.  C] 

TNG  RAM and  many  others  were  convi&ed  of  a  riot 
•*  on  13  if.  4.  c.  7.  before  two  juftices  of  peace,  toge- 
ther with  the  fheriffl  Et  per  Cur.  ift,  If  the  rioters  be 
convi£fced  on  view,  the  fheriff  mud  be  party  to  the  inqui- 
fition ;  but  if  the  rioters  difperfe  before  convi&ion  upon 
view,  the  iheriff  need  not  be  party,  for  the  juftices  may 
make  the  inquifition  without  the  fheriff.  adly,  Such  in- 
quifition  by  two  juftices  is  pro  domino  reget  and  need  not 
be  alleged  *spt>  pro  domino  rege%  ?5*  corpore  comitatus^  as  an 
iaquifition  by  .a  grand  jury,  who  inquire  as  well  pro  rcr- 
pore  comitates,  as  pro  famim  rege.  gdlv,  If  the  juftices 
Vol.  II.  P         '    '  make 


To  inquifition  of 
riot  upon  view, 
iheriff  m  uft  be 
pirty,  otherwile 
nor,  ai>d  fnch  in- 
qui  fit  ion  is  pro 
rege  only.     See 
6  M«>d.  14.1. 
1  Sid.  186. 
1  Keb.  695. 
Ravm.  386. 
Carth  3*3.  S.O. 
Com!).  413. 
Dyer  210. 
Ray  in,  j$*. 


593 1         ffitot*,  Bout*,  ant)  unlatofui  affemblie& 

make  not  inquiry  within  a  month  after  the  riot,  they  are 
Vide  i  Hawk,  puni  (liable ;  yet  they  may  inquire  after  the  month,  for  the 
c  65.  r.  31.      iapfe  0f  a  month  does  not  determine  their  authority,  but 

only  fubjecls  them  to  a  penalty. 

2.     Dominus  Rex  vtrfus  Heaps. 

[Pafch.  1 1  Will.  3.  B.  R.  x  Ld.Raym.  4*4.  S.  C.  12  Mod.  262. 
S.  C] 

Indian** fort  INDICTMENT,  that  the  defendants  riotofe  W  rou- 
w  ukol*of  die  tofe  &  iUicite  *ff"nblaverunt,  &f*c  affemblati  exijlentes 

HoTif  fooftht  riotofe  £5*  routofe  infultum  fecerunt  in  quendam  J.  Ruffel% 
affauit.  vide  Ufc.  Upon  not  guilty,  the  jury  found  two  defendants 
1  Saik.  384,      guilty,  and  acquitted  the  reft  :  And  it  was  moved  in  arreft 

385.     i  Show,    ©      .  J\  T  . 

91, 149.    Vide  of  judgment,  that  two  cannot  *  make  a  not,  and  there* 
port  64a.  pi.  14.  fore  cannot  be  guilty  of  a  riot,  and  that  all  aTe  acquitted 
£$how.93,&c.  by  tbis  vcrdia#     On  the  other  fide  it  was  faid,  that  the 
L  594  J    aflault  and  battery  is  charged  in  the  indictment  as  well  as 
the  riot ;  and  two  defendants  may,  as  they  are  found,  be 
guilty  of  that, 
vide  3  Mod.  141.      Sedper  Holt,  C.  J.  A  riot  is  a  fpecific  offence,  and  the 
Hawking  p.  c.  Dattcry  js  not  \z[£  a8  a  charge  of  itfelf,  but  as  a  part  of 
iStr*  196!  °     the  riot ;  for  the  riotofe  faf  rmtofe  runs  through  all,  and  is 
3  Bur.  1164.      afcribed  to  the  battery  as  well  as  the  aflembly.     The  con- 
fequence  is,  that  thefe  defendants  being  discharged  of  die 
riot,  are  difcharged  likewife  of  the  battery ;  and  no  judg- 
ment can  be  given  \  and  judgment  was  arretted. 

3.    Domina  Regina  verjus  Soley  &  al. 

[Trin.  6  Ann.  B.  R.]"" 

Unlawful  affem.  INFORMATION  that  the  defendants  tiel  jour  & 
^lu*v£Z  l°  *  li€U  halltvum  &  burgenfes  de  Beivdley  in  Guihalda  Burgi 
Hawk.  P.  C.  Pr*d>  ajfemblat.  ad  eligend.  ballivum  burgi  pradift*  pro  anno 
c  65.  a  Hawk,  tunc  prox.fequent.  defervitur.  in  eleclione  pradiEl.  procederevi 
c.  %$.J.  55.  et  fef  armif  clamoribus  £ff  voaferationibus  illicite  riotofe  C5*  rw- 
1  And.  67.  tofe  hnpediverunt.  The-  defendants  were  found  guilty, 
Moorf  56.  S.C.  and  upon  motion  in  arreft  of  judgment  it  was  held  naught. 

A.°a3»o  mc".  x*  ^ecaufe  lt  dicl  not  aPf>car  d»t  anY  rignt  is  claimed,  nor 
'      '  any  fuch  franchife  pretended  to,  fo  that  they  might  be  do- 
ing an  unlawful  act  (a) j  but  if.  they  had  (hewed  a  right 
to  this  franchife,  this  might  be  a  difturbance  to  them  in 

(*)  This  point,  which  was  not  ne-    grievances  by  dangerous  difturbance* 
ceflary  to  the  decifion,    fecms   very    of  the  public  peace.     Vide  1  Hmvi. 
queftionable.     The  la.v  will  noc  fufFer    ch.  65.  f.  7. 
ptrfemto  fcek  redrefs  of  their  private 

■       '  '  the 


Bfott,  Bout*,  and  unlawful  aOemblf e*>  ^ 

the  ufe  of  it ;  and  to  difturb  another  in '  the  life  of.  his 

jaft  franchife,  is  an  unlawful  act.     Vide  29  E.  3.18.     It  DiflurbingH.  la 

is  a  trefpafs,  vide  reg.  94.    ^&/-434-    Raft.  662.     adly,  ^J**^1 

Becaufe  it  is  not  faid  that  the  defendants  unlawfully  af-  treipaf*  ' 

fembled ;  for  a  not  is  a  compound  offence.    There  muft 

be  not  only  an  unlawful  a&  to  be  done,  but  an  unlawful 

aficmbly  of  more  than  two  perfons. 

*  » 

4.     Domina  Regina  verfus  Soley  &  al, 

[Trio.  6  Ann.  B.R.] 

INFORMATION,  that  the  defendants  ifliate,  riotofe,  Unlawful  «£» 
(5*  routofe  affemblaverttnt  ad  pacem  perturband.  fef  vi  fef  ***onenec*tory 
armis  oftium  cujufdam  domus  vocat.  the  Guildhall  Burgi  de  ,  jnft#  ,7$» !  • 
Brwdlej)  claufwn  extften.  de  cardinibus  riotoje  W  routofe  eleva-  Hawk.  P.  C. 
verunt.    The  defendants  were  convi&ed,  and  upon  mo-  **7*  r°*  a*q€ 
tion  in  arreft  of  judgment  it  was  held  naught,  becaufe  it  ,U*  XI^*  y\t 
did  not  appear  whofe  houfe  it  was  :  If  it  pras  the  defend-  Hob.  91.    5  Co. 
ants  it  was  not  an  unlawful  a  A.     Every  crime  muft  arife  **•*• 
from  an  unlawful  aft  (a).     It  is  (aid  to  ne  vocat  f  the  Guild- 
ball  Burgiy  but  calling  it  fo  does  not  make  it  fo.     The 
Guildhall  may  belong  to  a  private  perfpn  as  well  as  the 
borough.     Vide  Dy.  68.    Telv.  28.   3  Cro.  200.     Yet  the 
Chief  Juftice  thought  an  afiembly  might  meet  together  *  •  [  595  J 
with  fuch  circumltances  of  terror  as  to  be  a  riot.    He 
called  it  a  kind  of  affault  upon  the  people.     Vide  Hob.  91;  \ 

1  Mod.  73.    Weft.  Preced.  149.   Lamb.  108.    3  Keb.  623. 
1  Ro.Rcp.  49.   2  Mod.  3.   jjfiwr  yB6.pl.  1086. 

(*)  J7dr  note  to  the  preceding  cafe. 

5.     Dorriina  Regina  verfus  Ellis* 

•  [6  Ann.    if/  nifiprius  in  Middlefex,  woa*  Holt*  C.  J.] 

INDICTMENT  againft  four  defendants,    for  that  J£^£*0,t' 

*  they  did  riotoufly  affemble,  and  vi  to*  f  riw//  beat  .and  Ju|^  ^  da^ar- 
wound  one  Ellis.     Upon  /ra»  *W.  it  appeared  at  the  trial,  rdiing,  fail  upon 
that  Ellis,  who  was  the  Enfield  ftage-coachman  driving  to  °neo<"  ihrirown 
London  in  the  highwav,  the  defendant*,  one  in  a  chaife,  ^"lot^'if  on 
and  the  reft  on  horleback,  overtook  him,  and  that  the  a  rtranger  it  is, 
chaife  was  overturned  by  the  coach,  but  not  through  any  wu^i"gtp^on,jr 
fault  of  the  coachman ;  but  that  the  driver,  of  the  chaife  J^  ,  Mod.  13. 
and  his  company  taking  offence  at 'it,  followed  the  coach-  cont.  '*  Keb. 
man  and  beat  him  barbaroutty.    It  was  objected  upon  this  «*'uff^£',' 
evidence,  that  this  was  a  trefpafs,  but  not  a  riot,  becaufe  s.c.  Ho!r6j6. 
the  company  was  lawfully  aflembled.     Et  per  Holt,  C.  J.       f         ,  • 

1  ft,  If  fcveral  are  aflembkd  lawfully  without •  any  evil  in-  * 

P  a  tent, 
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c.  65.  f.  3. 


Butt*  of  Court. 

tent,  and  an  affray  happens,  none  are  guilty  but  fuck  a* 
a&  3  but  if  the  aflembly  was  originally  unlawful,  the  a& 
of  one  is  imputable  to  all. 

adly,  If  three,  or  more,  are  lawfully  affembled,  and 
quarrelling,  all. fall  upon  one  of  their  own  company,  this 
is  no  riot ;  but  if  it  be  on  a  ftranger,  the  very  moment  the 
quarrel  begins  ther  begin  to  be  an  unlawful  aflembly,  and 
their  concurrence  is  evidence  of  an  evil  intention  in  them 
that  concur ;  fo  that  it  is  a  riot  in  them  that  aft,  and  in  no 
more.    So  ruled,  and  fo  found  by  the  jury. 


TO.  tit,  Mot** 


mule*  of  court 


I,     Sir  James  ButlcrV  Cafe. 
[Mfch.  S  Will.  3.  B.R.} 

make 
con- 

party  of  the  benefit  of  this  award. 

Per  Cur.  It  is  a  contempt  to  the  Court,  and  an  attachment 
lhall  be  granted  j  for  it  (hall  not  be  in  aiiy  one's  power  to 
defeat  the  rules  of  this  Court,  or  render  them  inefie£taaL 


Con  ft  ix  ed 


2.  Anonymous. 

[Mich.  8  Will.  3..B,  R,] 

¥  F  a  man  enters  into  a  rule  in  B.  X+  not  to  fue  execution 
*  upon  a  judgment,  and  brings  an  a£tfon  of  debt  upon  the 
judgment,  it  is  a  breach  of  the  rule*    Per  Cur. 


3.     GrcggV  Cafe. 
fPafch.  5  Ann.  B.  R.] 

^J*£?'m  PE?  ty  C  *■  **"  fitring*  «  Gmldhall,  in  an  ae- 


cISS'      t,..   tk>n  *I.  an  idminiftmor  rThe  defendant 

moncY  ,nto 
court.    See 


cannot 


briM  money  into  Conn,  becaufc  the  adminiftr»tor  is  not 

'  *  cafe»  an  **«»  wm  brought  by  an  executor  for  money  dL 

to 
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to  his  teftator  for  law-bufincfs  done  by  him,  it  W2S  moved  101,  I5;.  Ante 
to  bring  fo  much  money  into  Court,  but  denied  (a),  tt*  H.  2  Ann. 

Covenant  and  breach  for  non-payment  of  rent,  and  for  m,y  ^  t^ht 
liot  repairing,  tete.,  it  was  moved  to  bring  in  fo  much  for  into  cowt;  \n 
the  rent;  and  as  to  the  other  breach,  that  the  plaintiff  Jf1ren*?l/^. 
might  proceed  as  he  thought  fit.     Et  ptr  Trevor,  AH  the  ™£  tt?\^m    . 
judges  hate  agreed,  (for  he  put  the  cafe  to  Holt,  C.  J.)  and  avowry  far 
that  it  is  but  reafonablc  to  allow  it :  That  it  does  not  differ  ^j^0^  B 
from  debt  for  rent;  for  though  it  be  covenant,  yet  it  is  ^AnresV/^j. 
a  covenant  for  payment  of  a  fum  certain.    The  fame  di-  Mod.  Cafes  29. 
verfity  was  taken  between  covenant  for  a  fum  certain  and  l^k'  M°# 
cboTe  incertaiii,  per  Holt,  C.  J.,   Hill.  9Will.^.~B.  22.,  "alt471# 
faying  It  duTrtot  differ  from  an  indebitatus  ajfumpfit.     Et 
Trin,  12  W.  3.  B.  £.,  fame  rule  (*). 

In  a  quantum  meruit  bringing  money  into  Court  was  de-  [  $qj  j- 
nied.  Hill.  8  Will.  3.  B.  R. ;  but,  Pafch.  5  Ann.  B.  R.,  Qjuumwuneruit. 
it  was  allowed  t<  motiane  rnagifiri  Raymond. 

In  trover  for  a  horfe,  bridle,  and  faddle,  it  was  moved 
to  bring  the  faddle  and  bridle  into  court,  but  denied,  Trin. 
2  Ann.  B.  R.y  Wilcoch'%  the  attorney's  cafe  (c). 

Replevin,  defendant  avows  for  rent,  and  plaintiff  ad- 
mitted to  bring  it  into  court.  Hill.  10  W.  3.  B.  R.  {d) 

In  cje&ment  upon  an  entry  for  non-payment  of  rent,    S6e~- 
the  Court  ftaid  all  proceedings  upon  bringing  all  the  *$nt    0?  ^IjvC  Jj$ '/-* 
into  court (e)%  and  accepting  a  new  leafe  and  fealing  a     x_^ 
counterpart.     Downes.  verfus   Turner^    Mich.  8  Wilt.  3.  'P™**^  J^J 
B.R. 

{a)  R.  Crutcbfield  v.  &»//,  Str.  796.  Where  -there  is  an  uncertainty  cither 

that  in  an  a&ion  by  an  executor  the  as  to  the  quantity  or  quality  of  the 

defendant  may  pay  money  into  court ;  thing  demanded*  or  there  is  any  tort 

and  it  was  held  that  the  effeel  of  it  accompanying  it  that  may  enhance  the 

would  be  not  to  make  the  executor  damages  above  the  real  value  of  the 

pay,  but  only  lofe  fubfequent  coils,  thing,  and  there  is  no  rule  whereby  to 

Vide  Barnes  280.  eftimatc  the  additional  value ;  there  it 

(&)  in  covenant,  a  defendant  was  at-  (hall  not  be  brought  in. 
lowed  to  pay  money  into  court  upon        In  Wbitten  v.  Fuller,  a  Bl.  Rep.  902. 

breaches  for  nonpayment  of  rent,  and  on  trover  for  a  bond,  a  rule  to  day 

money  agreed  to  be  paid  for  plowing  proceedings  on  delivering  up  the  bond 

meadow  {and ;  but  not  generally.  Full*  and  payment  of  cofts,  was  difcharged  ; 

well  v.  Hall,  %  Bl.  Rep.  837.  the  plaintiff  infilling  to  go  for  fpecial 

(c)  in  the  cafe  of  Fijher  v.  Prince,  damages,  as  the  obligor  had  died  dur~ 

%Bur.  1363.,  the  following  rule  was  ing  the  detention. 
laid  down  per  Curiam  :  Where  trover         (d)  R.  ace.  Vernon  v.  Wynne,  1  Hen* 

is  brought  for  a  fpecific  chattel,  of  an  Bl.  24,.     Vide  Barnes  429. 
afcertained  quantity  and  quality,  and         (e)  By  flat.  4  G.  a.  ch.  28.  if  the 

unattended  with  any  circumftances  that  tenant,  at  any  time  before  trial  in  ejeft- 

can  enhance  the  damages  above  the  tnent  for  nonpayment  of  rent,  pay  to  the 

real  value,  but  its  real  and  afcertained  lefTor  or  his  attorney*  or  into  court,  ajl 

value  muft  be  fole  meafure  of  the  da-  the  rent  due  and  cofts,  all  proceedings 

mages;   there  the  fpecific  thing  de-  in  the  ejedlment  fhall  CJafe* 
manded  may  be  brought  into  court. 

Pj  In 
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In  debt  for  rent,  it  was  mored  to  bring  fo  much  into 
court  {a),  and  Holt,  C.  J.  thought  it  hard ;  he  faid  he  re- 
membered the  beginning  of  thefe  motions }  the  firft  was  to 
bring  in  principal  and  intereft  upon  a  bond  $  after  that  it 
came  to  an  indebitat.  ajfumpfit :  It  has  been  done  in  debt 
for  rent,  but  not  fo  freely  j  we  do  it  in  eje&ment  on  a 
fpecial  reafon,  viz.  becaufe  that  action  fubfifts  entirely  upon 
the  rules  of  the  Court.  Per  Ho/t,  C.J.  Pafeh.  10  W.  3. 
B.R.        ' 

In  debt  upon  a  bond  (b) ;  defendant  muft  bring  in  the 
whole  -penalty,  or  the  Court  will  not  flay  proceedings. 
Hill.  9,  JT.  3.  B.R.  But  fembfe  ne poet  eflre  without  bring- 
ing in  the  whole  money.  If  the  parties  difpute  the  quan* 
turn,  and  there  is  a  difpute  how  much  is  due,  ne  poet  ejlre 
referre.     Trin.  11  W.  3.  B.  R.  (c) 


(a)  It  may  be  brought  into  court, 
Barnes  2S0. 

(b)  By  ilat.  4  and  $  Jan.  ch.  16. 
in  any  action  on  a  bond  with  a  penalty, 
with  condition  .for  payment  of  a  lefler 
fum  at  a  day  or  place  certain,  en 
bringing  into  court  all  the  principal 
and  intereft  due,  and  all  coils  in  law 
or  equity  (*ui<fc  Si/ney  v.  Ne*vinfon, 
Str.  699.  Lock  v.  Shermer,  B.R.  Hard. 
u6.)»  it  (hall  be  taken  in  faiisfaclion 
of  the  bond.— Upon  bonds  for  pay- 
ment of  money  by  inftalmcnts,  the  in 
ftalments  in  arrear  may  be  brought 
into  court*  Lucas  v.  London,  Str.  958. 
Barnes  288.  Vide  3  Bur.  1374.  The 
defendant  had  leave  to  pay  the  penalty 
on  a  bond  to  indemnify  a  parifh  again  It 
a  baftard  into  court,  Branguin  v.  Per- 
rot,  z  Bl.  Rep.  1190. 

(c)  In  Str.  787.  it  is  faid  that  the 
firft  motion  to  bring  money  into  court 
was  in  Kelyng's  time,  and  introduced 
to  avoid  the  hazard  and  difficulty  of 
pleading  a  tender. 

In  atfions  for  mere  tort,  it  has  been 
repeatedly  determined  that  money  can- 
not be  paid  into  court,  e.g.  for  immo- 
derately driving  a  hired  chaile,  White 
v.  fPoodkoufe,  Str.  787.  ;  or  for  dila- 
pidation), Squire  v.  Archer,  Str.  907.  ; 
or  for  mefne  profits  after  judgment  in 
eje&ment,  Holdfa/l  v.  Morris,  2  Wilf. 
H5- 

Neither  can  it  be  brought  in  upon 
covenant  to  render  the  beft  beaft  or 
pay  money  at  the  plaintijf*%  eleftion, 


Barnes  280. ;  nor  on  a  bond  from  a 
bailiff  for  his  good  behaviour,  Barnes 
205. ;  nor  on  bond  for  performance  of 
covenants  in  a  leafe\  Barn/fyS6. 

The  general  rule  is  laid  down,  in 
Haliet  v.  the  JS.  /.  Comp.  2  Bur.  1120. 
as  follows:  "  Where  the  fum  de- 
manded is  a  fum  certain,  or  capable 
of  being  afcertained  by  mere  compu- 
tation, without  leaving  any  other  fort 
of  difcretion  to  be  exercifed  by  the 
jury,  it  is  right  and  reafonable  to  ad- 
mit the  defendant  to  pay  the  money 
into  court,  and  have  fo  much  of  the 
plaintiff's  demand  upon  him  ftruck 
out  of  the  declaration ;  and  that  if  the 
plaintiff  will  net  accept  it,  he  fhall 
proceed  at  his  peril." 

In  afTumpfit  again  ft  a  carrier,  the 
defendant  was  allowed  to  bring  a  fun 
of  money  into  court,  upon  an  affidavit 
that  he  had  publifhed  an  advertifement 
that  he  would  not  be  anfwerable  be- 
yond that  Turn  without  a  fpecial  entry, 
Hulton  v.  Bolton,  Hen.  BL  299.  *.  In 
Gunning  v.  Moris,  5  Term  R.  87.  the 
declaration  dated  that  the  defendant 
was  indebted  in  a  fum  of  Engli/h  mo- 
ney on  bond  in  a  fum  of  proclamation 
money  of  North  Carolina  (dated  be- 
fore the  American  war) ;  an  applica- 
tion to  pay  into  court  the  amount  of 
the  penalty  ki  proclamation  money  was 
difcharged,  proclamation  money  hav- 
ing fince  the  forfeiture  loft  its  value. 
Gro/e,  J.  faid,  We  ought  not  to  per* 
mit  money  to  be  paid  into  court,  and 
-  to 
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to  flay  the  proceedings,  except  where 
the  juftice  of  the  cafe  requires  it ;  and 
this  is  not  fuch  a  cafe. 

In  an  aflion  on  which  money  can- 
not be  regularly  brought  into  court, 
(**Z-  *ga"ift  an  attorney  for  negli- 
gence,) if  the  plaintiff  takes  it  out  he 
waives  the  irregularity,  Griffiths  v. 
Hiliimau,  iT.R.jio.  Money  may 
be  brought  into  court  in  actions  upon 


penal  ftatntes>  Sir.  1*17.;  and  if  two 
penalties  are  fued  for,  the  amount  of 
one  may  be  paid  generally,  Stock  v. 
Eagle,  2  BL  Rep.  1052.  In  an  aftion 
againft  three,  one  buffered  judgment 
by  default,  another  waa  outlawed,  the 
third  was  not  allowed  to  pay  money 
into  court,  Kay  v.  Pasubiman,  1  BL 
1029. 


4.     Elfiot  verfus  Callow*. 

,  [Mich.  9  Ann.  B.  R.] 

DEFENDANT  brought  money,  viz.  10/.,  into  Though  plain  iff 
court,  and  had  it  ftruck  out  of  the  declaration.  Af-  !» nonfat,  yet  he 
terwards  the  plaintiff  fuffcred  a  nonfuit ;  and  the  quedion  JJ^Tid^ 
was,  Whether  he  fliould  be  allowed  to  take  this  money  ?  nuking  it  out  of 
Etper  Cur.  He  (hall  (a)  \  for  fo  much  the  defendant  has  ad-  the  declaration. 
/  J!n  VA*-  93}  -  /  S"tftf+6  *5T-    v        mitted 


(a)  TnyplaJntiflTis  entitled  to  have     merits,  and  tli 


the  money  out  of  court,  though  he 
proceeds  and  has  judgment  which  is 
arretted,  Fijber  v.  Kitcbingman,  Barnes 
284.  If  a  verdift  is  given  for  the  de'.r 
fendant,  he  may  have  the  money  paid 
in  towards  his  cods,  Barnes  280.  anon, 
bat  if  the  plaintiff  'is  a  pauper  it  is 
otherwife,  Lee  v.  Holland,  Bunb.  287. 
Confequently  the  plaintiff  is  in  all 
Cafes  entitled  to  the  furplus,  if  any, 
after  deducting  cofts.  Money  paid 
into  court  under  a  rule,  being  a  pay- 
ment on  record,  the  party  can  never 
recover  it  back,  though  it  afterwards 
appear  that  he  paid  it  wrongfully. 
Per  Buller,  J.  Malcolm  v.  FidlarUn, 
2  7*.  A.  648. 

In  Cramp  Prat.  147.  it  is  laid  down, 
that  if  the  plaintiff  declares  in  affump- 
fit  on  an  agreement,  and  defendant 
pays  money  into  court,  he  admits  the 
agreement,  if  the  declaration  is  upon 
the  agreement  only  ;  but  if  there  are 
other  counts,  he  may  pay  money  into 
court  on  one  of  thofe  counts,  and  then 
he  will  not  admit  the  validity  or  ex- 
tent of  the  agreement.  In  Banougb 
v.  Skinner,  c  Bur,  26^.  being  an  ac- 
tion againft  an  auclioneef,  for  a  depofit 
upon  a  void  fale,  the  defendant  hav- 
ing paid  money  into  court,  the  court 
were  dear  with  the  plaintiff  as  to  the 


thought  the  defendant  ha* 
acknowledged  bimfelf  to  be  liable  to  the 
adlion  by  paying  money  into  court. 
In  Cox  v.  Parry,  1  T.  R.  464.  the  de- 
fendant paid  money  into  court  upon  an 
adlion  on  a  policy  of  infurance ;  the 
plaintiff  proceeded  to  trial,  and  ob- 
tained a  verdidl  for  a  larger  fuxn ;  but 
the  court,  on  a  motion  for  a  new  trial, 
were  of  opinion  that  the  policy  was 
void;  whereupon  a  queftion  arofej 
Whether  the  defendant,  by  paying 
money  into  court,  had  not  precluded 
himfelf  from  making  the  objection ;  at 
to  which  it  was  held,  that  paying  mo- 
ney into  court  admits  the  plaintiff  has 
alright  to  maintain  the  action,  and 
reduces  the  queftion  Amply  to  the  quan- 
tum of  damages  which  he  is  entitled 
to  recover.  In  that  cafe,  if  the  de- 
fendant had  not  paid  money  into  court 
the  plaintiff  muft  have  been  non- 
fuited,  he  has  admitted  that  the  plain- 
tiff is  entitled  to  maintain  his  adtion 
to  the  amount  of  that  /urn ;  but  nothing 
more.  He  does  not  vary  the  con- 
ftruAion  and  import  of  the  policy 
fo  as  to  entitle  the  plaintiff  to  re- 
cover beyond  that  extent.  Jn  Jenkins 
v.  Tucker $  H.  BL  qq.  the  defendant 
having  paia*  moneys  into  court  de- 
murred to  the  evidence,  which  Lord 
Lougbborongb  faid  ftruck  him  as  very 
4  abfttrl. 


597 1 


%titc  JTacia*. 


mittcd  to  be  due,  and  fo  much  he  has  aQually  paid  him  ; 
Vide  Rep.  B.R.  and  if  the  caufe  had  gone  on  to  trial,  there  mull  have 
To™P* Ba!rae»  **cn  a  VCTC^  *°r  ^  plaintiff  as  to  fo  much;  for  this  is 
184!  PradT  admitted  to  be  due,  and  paid  down  as  the  plaintiff's  mo- 
Keg.  450.  Cat  ney  5  otherwife  perhaps  of  money  paid  into  court  by  way 
of  FiacC.B.36.  0f  jen^CT^  if  a  man  picad8  a  tender  W  unctre  prift>  and 
pays  the  money  into  court,  and  the  plaintiff  takes  iffueon 
Jtdf  *y*  l^e  ten^er>  anc*  n  IS  f°und  againft  him,  the  defendant 

J^'  (hall  have  the  money.     Sty.  388. 

•  abfurd,  fince  the  defendant  admits  a  v.  Hud/on,  id.  ibid. ;  or  juror  it  with- 
caufe  of  a&ion,  fo  that  there  can  be  no  drawn,  Stodbart  v.  Jobmfon,  3  7*.  R. 
fuch  a  thing  as  a  nonfuit  (1),  and  alfo  657. ;  he  is  not  allowed  any  coils.  If 
becaufe  it  was  for  the  jury  to  deter-  the  defendant  pay  the  money  on  par- 
mine  upon  the  quantum  of  damages.  ocular  counts,  the  plaintiff,  on  taking 
If  the  plaintiff  takes  the  money  out  of  it  out,  b  in  the  King's  Bench  only  en* 
court  in  the  firft  in  (lance  he  is  entitled  titled  to  his  coils  on  ihofe  counts,  Bails* 
to  cofU  up  to  the  time  of  paying  v.Cazelet9  +  T.R.  579.  "The contrary 
Jt  in.  Where  he  proceeds  after-  was  ruled  in  C.  B.  Hellier  v.  Ballet t9 
wards,  but  difcontinues  or  accepts  the  Barnes 286.  The  plaintiff  mud  give 
money,  lie.  before  trial,  he  is  entitled  the  appointment  for  taxing,  Kabell  v. 
tt>  cofts  to  the  time  of  paying  it  in,  Hud/on. 

and  the  defendant  to  fubfeqent  coils,        The  Court  of  King's  Bench,  in  a 

Barms  280,   282,  284,    287,    357.  cafe  where  the  a&ion  was  attended  with 

Hartley  vm  Bate/on,  1  7*.  £.629.;    but  oppreffivc  ci re um (lances,  allowed  the 

if  he  .proceeds  to  trial,  and  a  verdict  debt  to  be  paid  into  court  without  cofts* 

goes  againft  him,  Steven/on  v.  Yorke%  John/on  v.  Heulditcb,  1  Bur.  578. 
4  T.  R.  10. ;  pr  he  is  nonfuit,  Kabell 

(1)  %.  dt  vide  Kahell  r.  ffidfe*,  hfru. 
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1.     Panton  verfus  Hall. 

[Trin.  iW.&M.B.  R.    Rot.  130.] 


Judgment 
agjinft  two; 


A  Judgment  in  debt  was  recovered  againft  A.  and  B.3 
.       .  ■**    and  a  feire  facias  awarded  againft  thctertenants  and 

Igdnft  one,  ill.  thc  hcir  of  A  'rhc  Awriff  returned  a  fare  feci  as  to  the 
Vide  pod  601.  heir,  and  returned  feveral  perfons  tertenants  in  ballivafua9 
s*cfl'c '  *'  6"  warnec*  >  t^ey  appear  and  plead  in  abatement,  no  fare  fa- 
105.  vi'de'eo.  ciash^d  been  awarded  againft  A-  The  plaintiff  replied, 
Enr.  611.  a.  that  he  at  fuch  a  time  fued  out  zfcire facias  againft  A.9  and 
1  Rol.  Ab.  883.  fct  ;t  forth.  This  replication  waslield  naught  on  demur* 
JUfaaif&'c.  rcr,  for  a  fare  facias  is  a  judicial- writ,  and  muft  purfue 
1%  IV'  pp6,  5  the 

Vide  Skin.  82.  " 


Scire  Jfecfa*. 


59* 


die  nature  of  die  judgment ;  therefore  as  the  judgment  is 
joint,  fo  ought  ihefirrefacian  whereas  here  they  are  as 
feveral  independent  fuits.  2  Ro.  276.  20  H.  7.  3.  Cro. 
Outfit. 

idly,  The  return  is  ill,  for  it  fliould  not  be,  that  -rfM  B.y  Return  of  fd. 
and  C.  are  tenants  of  lands  in  ballivafua,  but  A.»  B.%  and  feci  »*a''oftfa'- 
C  arc  tenants  of  all  the  lands  1*  ballivafua.  bT^fthe  ». 

tenants  in  faaliiva  lua.  Heme  3*6.    4  BrowaL  392* 


c.    TuDyV  C^. 
[Hfll.  6  Will.  3.  B.  R.] 

N  error  to  reverie  a  fine,  though  in  ftri&nefs  of  law  a  Error  to 

fcirefeci  being  returned  againft  the  conufees,  is  fuffi-  a  fiAe*  ci*40*- 

cient  j  yet  for  fear  of  purchafer*,  and  in  favour  of  them,  vide  Hard.  163. 

there  fhall  he  a  /r/ri*  forias  a  era  in  ft  the  terfennnte  Comb.  318. 


there  (hall  be  zfcire facias  againft  the  tertcnants 

Ent.233.    Cro,  El.  474,  739 


Dyer  321.    Co* 
739.    Mo.: 


,524* 


3.     Hardlfly  wgfts  Barny. 
[K1L  7  WiU.  3.  B.  R.] 

I  F_a  judgment  be  above  ten  year*  (landing^  the  plfijnfJF  When  fcirc  ft. 
**  cannot  Tue  zjcir/Jlgdas  without  motion  }n  cptirt(n)t  if  ^"^  ito  A 
undet  Mfl,  buc  aoove  ievenr  he  ^mmt  have  *jz~  f^*  ™i"*?^™ 
witnout  a  moaon  at,  lide-bar.     Mfr?  If  after  fuch  mo-  s.c.  Comb.  356. 
uoq  aUd  JUflgln^nt  revived 


dies  Detote  execution,  the  plaintiff muft  fue  a  new  Scire  fa- 
jw,  BM  ftidV  nave  it  without  motion ;  faf  fhejpdgmfnf 
*wai  rfvff ed  beiore.  Ar  cW, 


(a)  In  Coyfgaine  v.  #£,  2  BU  Rep. 
995. »  on  a  judgment  of  above  twenty 
years  old,  and  in  BagnaU  v.  Gray,  id. 
1 140.,  on  a  judgment  of  ten  years  old, 
$be  Court  of  C.  B.  gave  leave  to  fue 


out  a  fci.  fa. ;  but  execution  only  to 
iflue  on  a  return  of  fcirefeci,  or  an  af- 
fidavit of  perfonal  fervice  on  the  de- 
fendant. 


4.     Anonymous. 
[Tria.  8  Will.  3.  B.  R^ 


[599] 


¥  N  C.  B.  there  is  but  omjeir*  f acids  (£),  and  upon  nihil  *0,«  for  Cuing 
1  returned  execution.   In  the  King's  Bench  there  are  two  ?nat  "«**!£ 
far*  facias**  and  two  rfMJs  returned,  and  heretofore  both  fLa^T,*^, 

(J)  On  which  there  muft  be  fifteen  days  between  the  tsfte  and  return,  lm%. 
C.B.  513. 

were 
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56, 68, 69, 1 38.  were  fued  out  together  by  making  the  iefle  of  the  fecond  as 
f  J^i  86>  *  *^  ^c  **r^  wcrc  rcturnc<l  5  but  now  the  Court  made  a  rule 
cSS^tsu  that  !»*  fcould  not  •*  fued  out  together,  but  the  firft 
41$.  Prac.Reg.  {hould  be  duly  returned  before  the  fecond  (hould  be  fued 
495-  out,  and  that  the  fecond  (hould  be  tefted  the  day  of  the 

xeturn  of  the  firft, 

5.     Lugg  verfus  Goodwin. 

(Mich.  10  Will.  3.  B.R*   1  Ld.  Rayni.  393.  S.  C] 

itf»nft  principal  A  Scire  f actus  upon  a  judgment  again  ft  the  principal  de- 
irtESTftW  **  fcndant  was>  '*  *»/«*•  EtperHolt.C.  J. on  fearch 
Fvefl.  4-  s.  C.  of  precedents  \  where  it  is  againft  the  defendant  himfelf, 
Cafe* B.R.  114.  jt  {hould  be  in  hoc  parte}  where  againft  the  bail,  in  em 
parte  (0),  and  this  will  reconcile  the  precedents. 

(a)  In  hmc  parte  aeainft  bail,  ruled    the  mod  proper,  t<ord  Rajm.   532* 
to  be  foffictcnt*  and  laid  by  Holt  to  be    Bringar  v.  Allan/on. 

6.   Anonymous. 

[Trb.  n  Will.  3.  B.R.] 


Scire  facias 
againft  bail  010ft 


ACtf//W  «</  fatisfaciendum  againft  the  principal  in  order 
1-  •    la    ii>  to  charge  the  bail  mud  lie  four  days  exclufive  in  the 

hands  a  convcow  IhcritFs  offace,  but  there  is  no  fet  time  for  a  fcire  facias. 
«t  time.  Bur.  Same  rule  laid  down  Mkb.  10  W.  3.  B.  Jf.  But  a  yfrnr 
l^6o#  ^r/Vij  againft  bail  mull  lie  a  convenient  time,  and  the  firft 

/cire  facias  may  be  antedated  even  in  term-time,  per  Clarke 
Secondary.  Sed  per  Holt,  C  J.  It  cannot  be  antedated 
where  it  iffues  by  rule  of  Court  (£)• 

{B)  The  Court  will  not  examine  1  Bl.  393.   The  fare facias  mud  lie  in 

whether  a  ea.  fa.  be  a&ually  returned  the  office  four  days,  Agr.  Millar  vl 

before  the  iflbing  of  the  Jet,  fa.  the  Garra<wajt  3  Bur.  1723.     R.  that  it 

leaving  it  in  the  (herifF's  office  is  a  muft  lie  in  the  office  the  laft  four  days 

notice  to  the  bail  that  the  plaintiff  will  before  the  return,  Forty  v.  Hermer* 

proceed  again II  the  perfon  of  the  de-  4,  T.  R.  583. 
Jendant,  Hunt  v.  Cox,  3  Bur.  1360. 

7.     Goodwin  vtrfus  Peek, 

[Mich.  11  Will.  3.  B.  R.    Comyns  53.  S.  C] 

Fifteen  dayi  in-  lTP  H  E  firft  fcire  facias  was  tefted  the  24th  day  of  0c7<* 
ute^tlund  ter'  and  rcturnab,c  the  31ft  <foy  of  OBober;  the  alias 

i*t«rn  «f  m™  was  tefted  the  fame  day,  returnable  the  7th  day  of  Novem* 
fttftcicac  Vide  ber\  Shower  objected,  there  ought  to  be  fifteen  days  e** 

clufive 
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cluGve  between  the  tejle  of  the  firft  and  return  of  the  laft.  ^^V^' 

But  the  Court  held,  that  here  being  fifteen  days  inclufive,  *4e.  s°c  c*th. 

it  was  very  well,  and  the  pra&ifers  agreed  it.  Vide  2  Jones  468.  Cafes  b.r. 

Z2X.  la)  /  "5-    HoU759- 

**^    *  '  Str.  1 139. 

(«)  Vide  Ptalev.  Watfony  2  SI.  Rep.    between  \\ittefte  and  return  of  the/i. 
912.  Four  days  exclusive  are  fufficient  fa.  when  the, proceedings  are  by  bill. 

8.     Pro£fcor  verfus  Johnfon.  [  600  } 

[Pafch.  13  Will.  3.  B.R.     1  Ld.  Raym.  669.  S.  C]         titlr.3 1268!°°" 


/"YN  a  judgment  in  ejefiment  in  C.  2?.,  *  fcire  facias  Scire  fi 
^    was  brought  againft  the  cafual  ejeftdr,  fuggefting,  •"■J™ 


raciasliet 
judgment 

that  fince  the  judgment  A.  and  B.  ingtejftfunt  fa*  010/0  /*-  aw*  258^ 
««r/.  And  on  demurrer,  judgment  given  quod haberet  exe- 
cution.y  and  upon  this  award  of  execution  a  writ  of  error 
was  brought  in  B.  J?.,  where  the  objection  was,  that  a 
fcire  facias  lay  not  on  a  judgment  in  eje£tment 5  for  at 
common  law  it  lay  only  in  real  aftions ;  and  the  ftatute 

?*ves  it  only  in  perfonal.  Vide  2  Inft.  469.  Et  per  Holt, 
•  J.  ift,  At  .common  law  there  was  a  fare  facias  on  a 
judgment  in  real  and  mixed  actions.  It  lay  on  a  judgment 
in  affize,  for  the  land  was  bound  by  the  recovery,  which 
was  a  good  title,  and  there  was  no  other  way  to  execute 
the  judgment  upon  change  of  parties,  as  there  was  in  cafe 
of  judgment  for  debt  and  damages,  where  debt  lay  on  the 
judgment. 

adly,  The  fcire  facias  may  either  be  general  againft  all  Writ  general. 
tettenants,  or  againft  the  tert&iants,  naming  them  (b). 

3dly,.  That  ftrangers  may  falfify,  but  thofe  that  claim 
under  the  judgment  are  eftopped  and  bound  by  the  judg- 
ment. 

*  (£)  In  Comb.  282.  it  is  (aid,  that  if  a  perfon  undertakes  to  name  them,  he 
mojft  be  fure  tp  name  them  all. 

9.     Withers  verfus  Harris.  JdTjJ'S. 

.  33*.  p.  6.    Fir. 

[Mich.  1  Ann.  Bt  R.     ftftfr  this  cafe,  tide  Ejt&mtnt,  pi.  11.)  50,64.    3  Silk. 
2  Ld.  Raym.  806.  S„  C]  319*    Holt  77, 

7  J  465. 

IT  was  faid  by  Holt,  C.  J.  I  am  not  fatisfied  with  the  Whether  fcire 
opinion  of  my  Lord  Coke  on  fVeft.  2.,  that  at  common  ^^MnulSL 
law  no  fcire  facias  lay  on  a  judgment  in  a  perfonal  action,  fore  Wc&z. 
•till  Weft.  2.,  for  the  words  five  alia  quecunqt  irrotulata 
came  siter  contractus  and  convention**,  and  therefore  can- 
not be  conftrued  of  judgments  \  but  the  law  has  been  other- 
wife  taken,  and  I  niuft  fubmit  >  it  is  plain  it  lay  on  a  judg- 
ment in  annuity. 


6oo  9dte  jracia*. 


f\N  a  recognizance  taken  in  JB.  R.9  Hit  Jcire  facias  muft 
^  be  brought  in  Middle/ex  ,•  for  the  recognizances  there 


s.c.«nte5647  io.     Shuttle  vtrfiu  Wood. 

Pofl6s9.  6  Mod  ^ 

;?♦.#.&  [Mich.  aAnn.B.R.] 

Scire  facias 
agatoft  bail  in 

■Vougb^n  Mid-  arc  not  obligatory  by  the  caption,  but  by  their  being  en- 
dkf«,  and  not  tered  of  record  in  the  court  ^  to  it  is  of  debt :  But  on  a  re- 
tfewhete.  L»tw.  cognizance  il>  C.  #.,  \ht  fare  facias  may  be  laid  in  the 
*35»»4$«  Cro.  county  where  the  caption  was>  or  in  Middlejex  where  it  is> 
Jac.  331.  Hob  filed  \  for  it  is  a  record  by  the  caption,  and  becomes  im- 
1  Ot>  Ar%a  IX  n^diatcly  obligatory,  and  therefore  may  be  brought  there* 
Barnes  96.*  and  it  is  alfo  filed  at  Wefhninjier  in  C.  2&,  and  there  re- 
*  B4.  Rep.  769.    mains  of  record.     Vide  j&  1 2.  1  Cro.  3 1 2.  Hob.  1 9  c. 

1  Bur.  409. 

5  Oomp.  Prac.  81. 

[601  ]  ii.    Adams  end  Tertenants  of  Savage* 

S.  C.  iSalk.40. 

andPoft679.  [Midi.  3  Ann.  8.  R.    a  Ld.  tlaym.  1253.  S.  C] 

6  Mod.  134,190, 

m.6.  }Salk.32i.   Holt  1*$     LHJy  Eat.  39^ 

T"!!S,c?tffe"  A^  adminiftratot  brought  a  fitre  fadm  oh  a  judg* 
^^annooTa  mcnt  recovered  by  his  itneftatfc  agairtft  H,  and  the 

»  »  pica  which    writ  was  general  againit  fuch  as  were  tenants  of  the  kind 

Si*  l°s«Cbil£«  of  ^  at  *hc  tiinc  of  the  Juc,3me,|t'  f **  *eriff  returned 
59S.  pi*.  federal  tertenants  warned  ;  among  die  reft  one  A**  feifed 
aSaund.  23.      of  a  mefiuage  and  of  a  manor  called  D.    The  tenants  ap- 

>99»    " ****      ^c  f^^10^  °f  **  manor  of  Z>.,  &  petunt  judicium  debrew\ 

iff  quoad  brive  ill.  ceffitur*    Et  per  Curiam  the  pka  was 

held  ill ;  and  rcfolved, 

1  ft,  That  the  tertenants  cannot  join  in  this  plea,  be> 

caufe  they  are  feverally  returned,  one  for  one  part,  and 

another  for  another. 
Where  non-te-  2dly,  This  rs  pleading  a  non-tenure  by  implication  as  to 
■j!^'7  **  ail  ^C  manor  °^  &•  ^0W  *n  a  fdre  facias  on  a  judgment  in 
w  fpeciaMy!*  *  debt,  or  any  perfonal  a&ion,  the  defendant  cannot  plead 
'  Vide  ante  569.  non  tenure  generally,  becaufe  it  is  contrary  to  the  return  of 
1  L^"  *5*  5°"  *^e  Sheriff,  but  he  may  plead  a  fpecial  non  tenure  in  fuch 
1  M^d.^6.  cafe ;  and  fo  the  law  is  now  after  long  and  great  difficulty 
1  Keb.  55,  310,  fettled.  3  Cro.  872.  8  E.  4.  19.  9  f/.  5.  11.  But  in  a 
3Keb3-?*  6  6  fc*refacta*  *or  execution  in  a  real  a£tkm,  the  defendants 
»   e-5  7»  3  •  m      plead  a  general  non  tenure ;  becaufe  their  freehold, 

which  is  much  favoured  in  law,  is  in  queftion. 
s  Saund.  23.  3dly,  The  tertenants  in  this  cafe  may  plead  there  be 

1  Mod.  49.        other  tertenants  not  named  in  the  fame  county,  and  pray 

»Keb\45*9,«^/i^Rtt,cnt*^  *cy  ought  to  artf*«*>  quoufque  the  others 

Mo  5»$.  '       be  fummoned,  but  ought  not  to  pray,  quod  breve  caffetur  1 

for  the  Court  ought  never  to  abate  the  writ,  but  where 

the  plaintiff  can. have  a  better  writ-,  oiheryife  if  the 

writ 
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*mt  "bad  been  particular  in  naming  the  tenants.  Vide 
%  Saund.  7*$rejfon  yejfus  Bavfon,  a  good  precedent : 
And  they  teemed  to  doubt  whether  the  tettenants  could 
plead  other  tertenants  not  warned  in  another  county  (a) ; 
and  the  Chief  Jufticc  ckad  Owen  104.,  that  tenant  for 
yeare  maybe  a  good  tenant  to  plead  in  bar  to  ^  fcire  facias 
to  a  perfonal  action  where  damages  are  recovered,  but  not 
in  a  real  a&ion.  Vide  Qo.  £«f.  70a,  624.  a  Cr$.  506, 
Cro*  EL  740*  2  SauwL  8.  P«Atf.  241.  2  Ro.  &/*  53. 

(«)  It  has  been  decided  that  they    fert  2  Vent.  104*     4  Bac.  M.  419. 
may  ib  plead,  ««</*  /Y?«j*  v.  Slaugb-    CI  ft.  67*. 

1 2-    Ball  ttfr/fc  Manucaptors  of  RufleL  [  6ox  J 

[Trin.  4  Ann.  B.  R.     2  Ld.  Raym,  1176.  S.C.] 

&C  IRE  facias  againft  bail,  fetting  forth,  quod  cum  que-  Scfe  facta  oa 
*^    r^w  recuperaffet  againft  one  RufleJ%  and  the  defendants  recogoiiance  of 
devencrunt  plegii,  that  he  fliottW  either  pay  vei  ft  reddere  ^m£?U« 
prifon*  Marefc.  MartfchaL  noftre.     The  defendant  prayed  defendant  did 
oyer  of  the  recognizance;  and  that  was,  that  he  fhouki  not  pay  nor  ien- 
pay,  velfe  reddere  prifon*  Marefchalli  Marcfchalft*  do  mi  rut  j^^f* 
regin*  coram  ipfe  regina,  quo  leclo  &  audit.)  the  defendant  fufficiint.   Vifc 
pleaded,  that  there  was  no  capias  ad  fatisfaciend.  returned  Llltw*  Wl- 
againft  the  principal ;  the  plaintiff  replied^  there  was  a  ca- 
pias ad  fatisfaciend.^  and  fet  it  out ;  the  defendant  demur- 
red.    It  was  objected  by  Pengelly,  that  the  oyer  given  wag 
defective,  not  (hewing  of  what  term  the  recognizance  was, 
(o  that  it  did  not  appear  to  warrant  the  fcirefacias,  or  that 
it  is  what  the  fcire  facias  is  brought  upon  :  That  the  capias  ' 
fet  forth  appears  to  have  but  four  days  between  the  tefle 
'  and  return,  and  that  there  is  no  breach  afligned  by  the 
fcire  facias,  for  the  render  by  the  recognizance  ought  to 
be  to  the  marihal  of  the  King's  Bench  prifon \  but  the 
breach  is,  that  he  did  not  render  himfelf  prifon*  Maref- 
challi Marefchalfi*  noflr*,  which  is  the  prifon  of  the  palace. 
Vide  10  Co.  68.  *.  Thef.  Br.  233.  K  Br.  251.  J.  5  E.  3. 
c.  8.,  and  Spelm.  GUff.  in  toe  verbo.    To  this  it  was  an- 
fwered  and  refolved  by  the  Court, 

1  ft,  That  though  the  oyer  be  imperfect,  yet  there  is  no 
variance  between  the  fcire  facias  and  recognizance,  and 
fince  they  agree  together,  the  recognizance  is  a  fufficient 
ground  for  the  fcire  facias  /  but  the  defendant  (hould  not 
nave  gone  on,  but  in  lifted  upon  his  want  of oyer. 

2dly,  There  ought  to  be  eight  days  between  the  tefle  and  Eight  day*  mnft 
return  of  the  capias  ad  fatisfaciendum  againft  the  principal,  £fteetw!c,lthc 
by  the  practice  and  courfe  of  the  Court;  and  if  the  de-  of  c*pU*2 ft! 
iendants  had  moved  for  the  irregularity,  the  Court  would  t'-fa.  aguaftthe 

have 
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Irincipsi  in  order  have  helped  them :  But  tn  point  of  law,  the  procefs  of  this 

fc^cbargc  the      Court  may  be  returnable  de  die  in  diem,  especially  into 

Middle/ex ;  and  therefore  they  (hall  not  take  advantage  of 

this  which  is  but  an  irregularity,  upon  demurrer. 

vide  ante  599.        3dly,  All  other  marfhalfeas  were  derived  from  the  Ear! 

f#  V39'  <;     Marflial  of  England,  and  the  Marflial  of  the  Houfhold  is 

1*8.    i  Lu?t*    never  ftile<*  Marefcballus  Marefcbalji*  rnflr*  ;  and  this  bc- 

»6.    Qjb  Mod.  ing  a  feire  facias  on  a  recognizance  of  bail  taken  here,  the 

J66.  Mod•Cafc•  marflial  here  muft  be  intended  the  marflial  of  this  Court. 

4  *  Judicium  pro  quer. 

[603]  13.     Attwood  verfus  Burr. 

S.  C  ante  8o, 

401.    Fared.  3.  [Pafch  5  Ann.  B.  R.    2  Ld.  Raym.  125s.  S.  C]   ' 

Carth.  447. 

3  Silk.  369.     Lilly  Ent.  115,  403. 

judgment  on  a  *  "Writ  of  error  was  brought  upon  the  award  of  execution 
M*fnft  bS,  re-  on  *  for*  fie***  againft  bail,  and  thereupon  the  record 

«erfed  for  want  of  the  judgment  againft  the  principal  was  alfo  returned. 
**""nnt  of  Jt  was  afligned  for  error,  that  the  Jcire  facias  was  fued  out 
S^odied  ak-  an<*  P*ofecuted  by  7.  5.  his  attorney  \  but  no  warrant  of 
wood  verf.  Duel),  attorney  entered  of  record.  It  was  anfwered,  that  J.  S. 
6  Mod [*9,4°a#  appears  to  have  been  the  attorney  in  the  principal  caufe, 

Coiabcib!°i449»  an<*  *n  l^at  t0  ^avc  ^a(*  a  warrant*  ^  ^c  Court  reverfed 
161.  the  judgment;  for  the  record  againft  the  principal  need 

not  have  been  certified  upon  this  writ  of  error,  and  the 
fuit  againft  the  principal  was  another  diftinft  fuit ;  there- 
fore there  ought  to  be  a  particular  warrant  of  attorney  for 
this  J cite facias  againft  the  bail,  and  this  warrant  ougnt  to 
be  entered,  not  before  the  writ  fued ;  for  any  body  may 
.fuc  out  thtfeire  facias ;  but  upon  the  return  thereof,  for 
then  the  fuit  commences  (a). 

« 

(a)  R.  That  it  is  fufficient  if  the  c.  80./  13  1019.     A  feu  fa.  is  aa  ac- 

warrant  of  attorney  be  entered  of  the  tion,  Co.  Lit.    Z90.  h.     Trevitan  v. 

term  the  pUcita  is  of,  though  the  writ  Lawrence,  2  Ld.  Raym*  1058.  Barlow 

is  returnable,  and  the  party  appears  v.  Evans,   1  Wilf.  98.    Grey  v.  Jones > 

the  preceding  tt?rm,  Henrique*  and  others  %  fPilf.  25 1 .  Pultney  v.  Town/on,  t  BL 

v.  the  Dutch  IV.  I.  Com.  2   Ld.  Raym.  Rep.  1277.    Fenna  v.  Evans*  t  T.  R. 

1532.    2  £/r.  807.     Vide  Richards  v.  267. 
Brown,  Doug.  1 1 3.     Fide  fiat.  25  G.  3 .  # 

14.   Anonymous. 

[Pafch.  5  Ann.  B.  R.] 

IN  the  cafe  of  the  king  there  need  not  be  mjfeire  facias 
after  the  vcar. 
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&tr*tee  an&  &utt.  URSir 

3  Lev.  21.  4  Co. 


8,  9,  *c. 


Tomkins  verfus  Crocker. 

{Parch.  2  Ann.  B.  R.    %  Ld.  Raym.  86o.  S.  C.  with  other 
points.] 

IN  replevin,,  the  defendant  made  conufance  for  fealty,  ^"hVcluI? 
*    rent,  and  fuit  of  court,  and  the  fuit  of  court  was  laid  0f  a  manor  twice 
fo  be  fuit  to  the  court  of  a  manor  twice  a  year.  The  plain-  «  yc»-    c«th. 
tiff  confeffing  a  tenure  by  fealty  and  rent,  traverfed  the  te-  SSefc^Sri 
nure  by  fealty  and  rent,  and  fuit  to  the  court  of  the  manor  B.R.369.  Holt 
twice  a  year.    The  jury  found  there  was  but  one  free-  *5»-    *^*^ 
holder  tenant  of  the  manor,  and  that  time  out  of  mind  an  J^Mw.  A^°* 
ancient  court  had  been  held  before  the  (teward,  and  that  67. 
feveral  freeholders,  tenants,  did  fuit  to  it,  and  that  the 
plaintiff  held  by  the  fervice  of  doing  fuit  ad  cur.  man.  prad. 
bis  in  anno  apud  man.  prad.     Mr.  Raymond  objected,  that 
the  court  found  by  the  jury  is  not  the  court  claimed  by 
the  conufance ;  for  curia  manerii  is  the  court-baron,  which 
is  incident  of  common  right,  and  therefore  no  title  need  be 
made  for  it,  nay  it  cannot  be  prefcribed  for ;  whereas  this 
court  here  found  is  a  fpecial  cuftomary  court,  for  which 
he  ought  to  make  title  in  his  conufance,  and  not  a  curia 
manerii.     Vide  I  Inft.  58.  2  Infl.  99.   1  Inft.  268.  Noy  20. 
Et  per  Holt,  C.  J.  and  Powell,  J.  As  a  court  of  pie-pow- 
ders may  be  to  hold  plea  of  things  out  of  the  market,  and 
et  is  a  court  of  pie-powders  ;  fo  may  a  court  of  a  manor 
c  more  than  a  court  for  fuitors  evefy  three  weeks,  and 
et  be  a  court  of  a  manor :  There  may  be  a  manor  court  to 
ie  held  before  the  ftcward  bis  in  anno.     Vide  1  Leon.  316. 
And  it  is  to  inquire  of  arrearages  at"  rents  and  fervices : 
And  the  fuit  to  fuch  court  (hall  be  intended  by  refervation 
before  the  ftatute  of  quia  emptores  terr.     Vide  12  H.  7.  18. 
One  that  is  not  refiant  may  be  bound  to  do  fuit  real ;  for 
it  (hall  be  intended  a  fuit-ferv ice  refer ved  on  creating  the 
tenure :  And  the  Court  held  in  the  principal  cafe,  that  the 
fuit  fet  forth  in  the  conufance  was  exprefsly  found  by  the 
fpecial  verdift  (a). 

{a)   It  appears  by  the^  report  in     the  :fTue  for  the  defendant  in  modern 
-Lord  Raymond,   that  the  jury   found     verbis. 


c 


(  60S  ) 

•3151%  •efllwtf  General  art*  j©ttarter. 

477*  479>  48«i 

48*,  490,  491, 

494.     5  Mod.  ■— ■"*■»— 

319.     a  Haprk. 

P.  C.  cap.  8.  and 

firSE*      !•    TheG^^/^Pjr^&^King-Langlcj- 

[Trin.  n  Will.  3.  B.  R.     1  Ld.  Raym.  481.  S.  C] 

Appeal  may  be  A  Motion  was  made  to  quafli  an  order  of  feffions,  becaufe 
adjourned from  **  the  juftices  had  adjourned  the  appeal  from  one  fct 
IfaTto^ofbtr.  ^ons  t0  anotncr>  an^  f°  ^c  determination  npon  the  ap- 
Vide  ante  494/  peal  was  not  at  the  next  quarter-feffions :  Sed  non  allocatur  : 
Poft  606, 608.  for  the  appeal  muft  be  lodged  at  the  next  quarter-feffions  ; 
B-RUfo^Set  Ict.  w^cn  lt  *s  k^ged,  the  juftices  may  adjourn  it.    Per 


■E 


and  Rem*  1*0,    Lur* 
114. 

2.     Inter  The  Pantiles  of  Lingfield  and  Battle. 

<P%tV%4ifi  [Pafch.  1  Ami.  B.  R.] 

Seffiont cannot  /^  APT  ION  of  an  indi£hnent  of  feffions  m&tftffi* 
be  entered  as  Vj  ^^#  ^^^  £jT  vtcefimo  o&avo  die  Julii,  feV.  Et  per 
SS^T^  ****  C-  h  ^  is  naught,  for  though  a  feffions  may  adjourn 
494.  Poft  606,  from  one  day  to  another,  and  fo  (it  by  adjournment,  yet 
60S.  S.C  Set.  mlt  muft  not  appear  in  a  lump,  as  fitting  three  days  togc- 
tod  Ren,  ,43.    Aa%  but  dift^aiy. 

3.     Domina  Regina  verfus  Savin. 

[Pafch.  2  Ann.  B.  R.    2  Ld.  Raym.  871.  S.  C] 

Seffiont  cannot     A  N  order  of  feffions  was  made,  that  the  clerk  of  the 

make  an  order  to  /*    peacc  {hould  profecute  an  indictment  of  barretry 

aCder^o/the  *°und  againft  J.  S.,  and  that  the  charge  be  allowed  out  of 

coujaty.ftock.     the  county-flock.      Note:  By  43  EHz.  c.  2.,  the  juftices 

have  power  to  difpofe  of  the  furplus  to  charitable  ufes , 

upon  which  claufe  it  was  offered  to  maintain  this  order : 

But  the  Court  faid  this  was  not  to  take  place  out  of  the 

furplus,  but  out  of  the  original  flock ;  befides,  a  gift  of 

lands  to  raife  money  to  profecute  offenders,  would  not  be 

good  as  a  charitable  ufe  (a). 

{a)  Particular,  provifion  is  made  for  provifion  for  the  profecatibn  of  infe> 
the  eApcnce  of  profecution  in  cafes  of  rior  offences.  By  fiat,  is  G.  2.  r.  so* 
ielon^by  25  G.  2.  c.  36.  27  G.  2.  c.  3.  /  6.  the  treafurers  of  counties  are  di- 
|8  G.  j.c.  19.  but  there  is  no  general    reded  to  pay  the  money  raifed  by 

county 
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county  raws,  according  to  the  direc-  Upon  which  it  has  been  ruled*  that 

tkm  of  the  general  qoarter-fefions  for  the  quarter-feJEons  nay  order  a  fum 

the  porpofca  in  the  ads  there  recited,  of  money  to  be  paid  for  contefting  the 

and  for  any  other  nfea  or  purpofes  to  legality  of  a  fine  irapofed  on  the  county, 

which  the  public  ftocfc  of  any  county,  Rex  v.  Inhabitants  of  Eftx,  4  T.  R. 

ffe.  u  ox  wall  be  applicable  by  law.  591. 

4.    Anonymous.  [  606  ] 

[Mich.  1  Ann.  B.  R  ] 

WHEN  a  ftatute  gives  a  penalty  to  be  recovered  be- 
fore juftices  of  peace,  and  prescribes  no  method, 
koughttobcby  bill.    Per  Holt,  C.  J. 

5.  Inter  The  Inhabitants  of  St,  Andrew's  Hol- 
born  and  St.  Clement  Danes. 

[Mich.  3  Ann.  B.  R.] 

UPON  a  certiorari  the  following  orders  were  removed  SeftoBimayatar 
into  J.  R.  ift,  An  order  made  at  the  general  quarter-  ^^JJjJ* 
fcffions  of  Atiddlrfen,  17049  wKich  recited  an  appeal  made  fa^fcfiooi. 
at  the  general  fcffions  of  the  peace  for  the  Atme  county  in  Ante  434,  to$. 
September  1704,  by  the  parifli  of  Sir.  Ckment  Danes,  againft  Po*    ,' ^^ 
an  order  of  two  juftices,  to  remove  one  Mary  Gear  from  l\&£%ij.  * 
St.  Andrew9*  Holborn  to  St.  Clement  Danes,  as  the  place  of 
her  laft  legal  fettlement ;  and  that  it  was  thereupon  or- 
dered, that  the  faid  appeal  flioukl  be  determined  fuch  a 
day  this  fdfions,  and  that  the  churchwardens,  &c.  of  fir* 
Andrew9*  Holborn  (hould  then  attend,  and  then  went  on 
and  ordered,  That  forafmuch  as  it  appeared  to  the  Court 
upon  oath,  that  a  copy  of  the  faid  recited  order  was  ferved 
upon  the  churchwardens,  feV.  of  St.  Andrew9*  Holborn  : 
and  for  that  die  churchwardens,  &c.  of  St.  Andrew9* 
Holborn  had  negkfted  to  attend,  the  Court  allows  the  ap- 
peal.   2dly,  An  order  which  recited,  That  whereas  the 
churchwardens,   teV.  of  St.  Andrew9*  Ho/born,  had  then 
paid  in  open  court  to  the  churchwardens  of  St.  Clement 
Danes  40  s.  cofts  allowed  to  them,  becaufe  the  church - 
Wardens  of  St.  Andrew9*  Holborn  negle&ed  to  attend,  qpoft 
trtrich  the  appeal  was  allowed,  and  the  order  of  the  two 
juftices  vacated ;  and  then  ordered,  that  for  good  reafons 
(hewn  unto  this  Court,  it  is  ordered,  that  the  faid  recited 
order  of  this  Court  made  on  Monday  laft,  be  vacated  and 
discharged,  and  that  the  faid  appeal  be  reheard.     3dly, 
An  order  fetting  forth,  That  upon  hearing  thp  appeal  of 
St.  Clement  Danes,  it  not  appearing  that  Mary  Gear  hath 
any  legal  fettlement  in  St  .Andrew'*  Holborn ,  ot  elfcwhere, 
Vol- II,  (^  lave 
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fave  in  5/.  Clentent  Danes  \  this  Court  doth  difmifs  the  faid 
,  appeal,  confirm  the  order  of  the  two  juftices,  and  order 

the  faid  Mary  Gear  to  be  continued  in  St.  Clement  Danes. 
Mr.  Darnel  moved  to  quafh  the  fecpnd  and  third  orders ; 
he  argued,  that  the  hands  of  the  Court  were  tied  up  by 
the  firft  order  of  feflions  ;  fed  tota  curia  contra%  and  Holt, 
C.  J.  That  during  the  feflions,  the  order  was  in  the  breaft 
of  the  Court ;  and  though  it  was  drawn  up,  yet  it  was  fo 
£  607  3       far  in  the  breaft  and  power  of  the  Court,  that  by  the  fe- 
cond  order  it  ceafed  to  be  a  record.     The  Court  at  the 
,   Old  Bailey  have  altered  and  fet  afide  their  judgments  ten 
1  Cro.  341.       times  the  fame  feflions;  where  judgment  de pain  fort  bf 
iJro  3?o  «i,  dure  has  been  given,  the  Court  have  after  let  him  in  to 
"  plead,  and  after  upon  his  trial  he  has  been  convi&ed,  and 
has  had  another  judgment  again  (I  him  to  be  hanged.     So 
it  is  of  judgments  here ;  which  during  the  fame  term  are 
in  the  breaft  of  the  judges ;  but  then,  he  faid,  they  ought 
to  fet  the  firft  order  wholly  afide,  and  have  entered  up 
the  third  order  as  the  only  order ;  for  the  effeft  of  the 
Couit's  fetting  afide  of  the  firft  order  is,  that  it  ceafes  to 
be  an  order,  and  confequently  ought  not  to  be  returned 
to  us  as  an  order  vacated  by  another  order,  but  it  ihould 
have  been  annulled  and  made  nothing  ;  as  in  this  Court 
we  cannot  enter  up  one  judgment  upon  record,  and  then 
enter  a  vacat  of  that,  and  then  enter  a  contrary  one :  The 
feflions  as  well  as  the  term  is  but  one  day  in  law.     But 
the  matter  was  referred  to  the  three puifne  judges  j  &Jie 
quieviU 

6.     The  Cafe  of  Foxham  Tithing   in   Com* 
Wilts. 

[Hill.  3  Ann.  B.  R.] 

Order  of  feffion*  A  Juftice  of  peace  was  furveyor  of  the  highway,  and 
^ua&ed,  becaufe  ix  a  matter  wnich  concerned  his  office  coming  in  quef- 
ofrteTuft^"*  ^on  at  t'ic  feflions,  he  joined  in  making  the  order,  and 
named  in  the  his  "name  was  put  in  the  caption.  Et  per  Holt,  C.  J,  It 
fti  c° fscourt'  j  ought  not  to  be  ;  as  if  an  a£Hon  be  brought  by  the  Chief 
Rem.  17"*  Holt  Juftice  of  the  Common  Pleas  in  the  Court  of  Common 
517.       *  rleas,  thcplacita  muft  be  coram  Ed'ro  Neviil  Mil.  5s"  &- 

ciisfuisy  and  not  coram  Tboma  Trevor,  &c.     And  it  wat 

quaflied. 


*].  InttrThe  Inhabitants  of  the  Parishes  of  South 
Cadbury  and  Braddon  in  Com.  Somerfet. 

[Mich.  9  Ann.  B.IL] 

r\  N  211  appeal  to  the  feffions  the  Court  difcharged  the  The  fcffioas  need 
^    firft  order,  and  now  Mr.  Earl  moved  to  fet  afide  the  ™^^£* 
order  of  difcharge,  becaufe  the  juftices  do  not  fay  whe-  judgment.  s!c. 
ther  they  difcharge  it  for  form,  or  on  the  merits ;  for  if  Sett.  *nd  Rem. 
it  was  for  form,  the  pariffi  is  not  bound }  but  if  on  the  I7<: 
merits,  the  parifh  in  confequence  is  hereby  difcharged  for 
ever.    Et per  Cur.  ift,  The  juftices  are  not  bound  to  ex* 
prefs  the  reafon  of  their  judgment  in  the  judgment,  no 
more  than  other  courts ;  and  if  it  was  otherwife  held  in 
the  late  Chief  Juftice's  time,  it  pad  without  due  confi- 
deration*   The  reafon  of  their  judgment  mud  be  collected 
from  the  record  ;  as  where  judgment  is  arretted  upon  an 
inefficient  indictment. 

#  If  the  feffions  reverfe  the  firft  ordeT,  and  that  being  OnJen  rererfedj 
removed  appears   to  be  good,   this  Court  mull  intend  ante  *?*»  *86» 
it  was  reverfed  on  the  merits,  and  affirm  the  order  of  69Mod?  287. 
feffions.  *  f  fog  ] 

If  the  feffions  reverfe  the  firft  order,  and  that  being  re-        u  J 

moved,  appears  not  to  be  good,  we  muft  intend  it  was 
ieverfed  for  form,  and  affirm  the  order  of  reverfal. 

So  if  the  feffions  affirm  the  firft  order,  and  that  appears 
to  be  good,  we  muft  affirm  the  order  of  feffions* 

But  if  the  firft  order  appears  bad,  and  the  feffions 
affirm  it,  this  Court  muft  reverfe  it,  becaufe  it  appears 
naught. 


Sheriff*, 


Dominus  Rex  ver/us  Daws.  1^^!  t<i<stu2f* 

[Hffl.   13  Will.  3.  B.  R.     1  Ld.  Raym.  72a.  S.  C]      J^J7^^ 

T\AW8  was  taken  upott  an  attachment  for  a  contempt  sheriff  may  takt  // 
^  die  veneris  pro*,  pojl  Croftin*  San£t*  Trin.   and  the  J^£jfnjy*^>  &  ' 
fberifftook  a  bail-bond  for  his  appearance,  and  fuffered  conumpt™  but  2-64' 
him  to  be  at  large.     Daws  would  not  appear,  the  (heriff  the  profecutcr 
was  amerced.  The  pTofccutor  refufed  to  accept  the  affign-  ££  TJ^JJe* 
tteat  of  the  bail-bond  5  and  Raymond  moved,  that  farther  cS?\\%.  s.c! 

Q^a  ampr-  dfciB.R.579. 


0o9  dtatutejrin  General,  &e. 

amerciament  might  be  ftayed,  and  that  the  profecntof 
Might  accept  of  the  bail-bond,  whkh  was  but  in  40  /.  and 
the  profecittor  thought  it  too  Utile.  He  urged,  the  fberiff 
was  bound  by  the  ftatute  to  bail  and  fet  him  at  large,  and 
cannot  feize  him  after  the  return  j  he  has  done  all  he  can* 
and  ought  not  to  be  amerced  for  not  doing  more  than  he 
earn.  Ko  a£Kon  lies againft him  in  fuch  cafe,  there  ought 
for  the  fame  itafon  to  be  no  amercement.  The  Court 
agTeed,  that  a  bail-bond  may  be  taken  on  an  attachment, 
but  faid  they  could  not  oblige  the  plaintiff  to  accept  the 
bail-bond,  it  might  be'  infufficicnt;  if  it  Was,  the  {hertfF 
might  thank  himtelf ;  if  it  be  fuffident,  be  may  by  fuing 
the  bail-bond,  reimburfe  himfelf  (*). 

{a)  In  Field v.Workboufe,  Cm.  264.  have  pleaded  fads  fuffident  to  bring 

the  defendant  pleaded  it  was  taken  by  the  queftion  before  the  Court,   ana 

the  flierifF  on  an  attachment  fbr  con-  gave  him  leave  to  plead,  and  judg- 

tempt  of  C.  B.  and  void  by  the  (tat.  ment  was  afterwards  figned  fbr  want 

23 /far.  6.,  and  had  judgment.   King,  of  a  plea.    In  Studd  v.  J&$n,   iHen. 

Ch.  J .  faid,  that  upon  an  attachment  of  BL  468.  it  was  ruled  on  demurrer  that 

privilege,  attachment  upon  a  prohibit  aft  action  cannot  be  maintained  agakft 

tiou,  or  attachment*  in  froctfs  upon  a  a  flieriiF  for  refuting  to  take  bail  upon 

penal  ftatute,  the  fheriff  might  take  bail,  an  attachment  out  of  Chancery  for  a 

out  not  upon  an  attachment  for  aeon*  contempt.   The  Court  did  not  give  att 

tempt.    In  Say  v.  Ellis 9  tBl.  Rep.  Ojj.  opinion  whether  the  fheriJF  has  a  right 

it  appearing  on  oyer  of  a  bond  that  the  to  take  bail.     Vide  Vanbyy.  Law/ba, 

condition  was  to  anfwer  a  contempt  in  free.  Cb*  no.  Eq.  4b.  350.  Bland  v. 

the  Court  of  Chancery,  the  defendant  Riccardt  3  Leon.  208.  Anon.  Sir.  479. 

demurred;  the  Court  thought  if  there  t  Vent.  231.  %Fent.  238. 
was  any  ground  of  exception  he  Jhould 
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J70,  373.  Ray.  -.^ > 

1.    Rex  &  Regina  vcrfus  Barlow. 

Where. ftatnte  T  NDICTMENT  on  14  Car.  2.  c.  12. againft  church. 
i^ubUclw-  wardens  and  overfeers,  for  not  making  a  rate  to  rein* 
**,  \ay  is  uiw  burfe  the  con  liable  3.  Exception  was  taken,  that  the  fto- 
acrftood  njbafi.  tute  only  puts  it  in  their  power  to  do  fo  by  the  word  ntayf 

o^S/Si34"  &*•  *>ut  docs  not  rc<iuirc  d*  doin?  of  fe  a8  *  duty> f°* 

%  inft.  it*.'  the  omiffion  of  which  they  are  punifliable.  Bed  nan  alk* 
tfomu.aic.  s.c  £atwr  s  fQr  vrhfre  a  ftatute  diretts  the  doing  of  a  thing  for  . 

the 
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the  fake  of  juftice  or  the  public  good,  the  word  may  U  Carth.  193. 
the  fame  as  the  word  JbaJJ  g  thus  13  i&  6.  fays,  the  ihcriff  ^  **£'  SeL 
may  take  had  *  this  is  couftrued,  hcjbalh  for  he  is  com-  * tlu 

pellable  fo  to  do, 

2.  Bcnnct  vtrfus  Talbot.  Hill.  8WUI.3.  B.R, 
Vide  title  Declaration^  pi.  2.  pag.  212. 

3.    Mills  im/fcr  Wilkins.  *S£SL** 

Holt  662. 
[Hill.  3  Attn.  B.  R.]  a  Hawk.  P.C. 

TR  ES  P  AS  S  for  taking  feveral  fkins  from  the  plain-  Title  no  put  of 
tiff.  The  defendant,  as  an  officer,  juftified  on  1  Jac.2.  ™**^utjf£ 
cap.  22*,  about  tanning,  and  fet  forth  the  title  of  the  aft,  tai.  "vldf  4  Col 
mutating  a  word,  by  which  it  varied  from  the  true  title,  4**   Cro.  Car. 
and  averred  the  fkins  were  not  drefled  according  to  the  <£.  Uc.°hJ?* 
intent  of  the  ftatute;  to  which  it -was  demurred,  beeaufe  Ra/.  191, 19a. 
no  fuch  ad  as  is  here  fet  forth.      Vide  Cro.  Car.  232.  HMd-  3*4- 
3  Keb.  648.    On  the  other  fide  it  was  anfwered,  that  the  f  ^  £J'# 
title  is  no  part  of  the  aft;   that   old  ftatutes  have  no  « tub.  46 1,641, 
title,  and  the  opinion  of  Hale$  C.  Baron,  was  cited.  Hard.  M-  Dyet.314. 
324.     Vide  Hut.  $6.    Hoi.  310.    xi  Co.  33.    4  Inft.  345.  Hob'  l10' 
Holt%  C.  J.  The  title  is  not  a  material  part,  neither  is  it 
neceflary  to  fet  it  forth ;  but  yet  it  is  a  name  given  by  the 
makers,  and  therefore  you  mult  defcribe  it  accordingly  if 
you  will  defcribe  it  by  its  title ;  and  they  denied  the  opi- 
nion of  my  Lord  Ha/ef  faying,  it  was  a  fudden  opinion. 
Judgment  for  the  plaintiff  {a). 

(a)  It  may  perhaps  appear,  that  the  defendant  having  dated  with  fome  va. 

rule  by  which  a  milrecital  of  the  title,  riance  the  ftat.  23  H.  6.  c.  9.  relative 

commencement,  or   provifious  of  an  to  Iheriffs  bonds,  and  pleaded  that  the 

ad  of  parliament,  which  it  was  uane-  bond  whereon  he  was  fued  was  taken 

ceffary  to  ftate,  is  fatal*  fhould  be  con-  againft  the  form  of  ihefiatutt  afore/aid* 

fined  to  thofe  cafes  where  the  red  of  the  plea  was  held  bad  beeaufe  the  word 

the  pleading  is  fo  coune&ed  by  refer-  afore/aid  tied  the  party  up  to  an  exaft 

ence  with  the  a&  defcribed  as  to  be  recital.    In  L*7w.  140.  it  is  held  that 

imoerfed  without  fuch    defcription ;  if  there  is  a  material  variance  from  a 

and  the  defcription  being  falfe,  the  al-  general  itatute,  if  the  declaration  con* 

legation,  of  which  by  reference  it  forms  dude  cont.  form.  fiat,  in  ejujm.  ca/l 

a  material  part,  cannot  be  true.    But  edit,  and  not  contra  form.  flat.  pr*d. 

that  where  the  plea  it,  independent  of  it  is  well.  So  in  Windham  v.  Palgravc* 

thercdttl,  pcrfc&andfufficient,  ava-  Fort.  372.  Str.  214.   the  declaration 

riance  in  the  merely  fuperfiuous  recital  recited  that  by  a  ftatute  madp  in  a 

will  not  be  material.   Thus,  in  the  re-  parliament  held  the  8th  day  of  Jul. 

port  of  this  cafe,  6  Mod.  62.  Holt,  8th  Ann.  it  was  enaSed,  Mr.  when  no 

*Ch.  Juf.  (aid, "  You  tie  your  juftifica-  fuch  parliament  was  held,  and  con- 

tiata  to  an  aft  fo  entitled,  and  if  you  eluded  generally  cont.  form.  fiat,  quf- 

cannot  produce  one  you  are  gone."  mod.  He.  the  Court  held  that  it  was 

So  m  Bcjcc  v.  Wbitahr,  Doug.  94,  die  well  enough j  but  contrary  to  the  fta-> 

0^3  tote 
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tute  aforefaid  would  tie  it  up.     Ac-  error  in  an  immaterial  allegation,  *vhc. 

cordingly  in  2  Hawk.  ch.  25.  f.  104.  that  if  the  allegation  U  fo  connected 

it  is  faid,  "  It  Teems  to  be  agreed  that  with  what  it  is  material  to  aver,  that 

not  only  a  mifrecital  of  the  day  where-  the  latter  is  folely  referable  to  it,  and 

on  the  parliament   was  holden,  but  would  be  defective  and  imperfect  with- 

even  a  mifrecital  of  the  purview  of  a  out  it,  the  error  is  fatal,  but  otherwife 

ftatute,  may  be  falved  by  a  general  not.     As  to  which,  vide  Savage  v, 

conclufion  contra  form.  fiat,  without  Smith,  2  Bl.  Rep.  1101.     Brifiovu  v, 

adding  pr*di£."  The  cafe,  therefore,  Wright,  Doug.  664.    Gwinnett  v.  Phi- 

feeras  to  fland  upon  the  fame  founda-  lips,    3  7*.  R.  643.    and  particularly 

tion  as  every  other  where  there  is  an  Peppin  v.  Solomons,  5  T.  R.  496. 


[610]     statute*,  an*  tDe  CrpoGttoa 

thereof. 


1 
s.c.  isbw.  1.    Hobbs  qui  tarn  verfus  Young. 

(Trin.  3  W.  &  M.  B.  R.    Intr.  Hill.  1  W.  &  M.  Rot*  129.] 

?*ercifioga  T\EBT  on  5  Eliz.  for  ufing  the  trade  of  a  cloth- 
trad«  by  others  U  worker,  not  being  brought  up  an  apprentice ;  upon 
ii  within  the  n]\  debet  the  jury  found,  that  the  defendant  was  a  Turkey 
Vide5pott'pi.  *,  merchant,  and  exported  woollen  manufacture  into  Turkey, 
3,&7.  3  Mod.  and  that  he  employed  clothiers  that  hadferved  apprentice- 

3I3"hS  6*  **"P  to  wor'c  ^e  c'ot^es  *n  ^s  own  houfe,  at  his  own 
comb.  179.  charge,  and  with  his  own  materials,  which  he  fent  into 
Shower  *66.  Turkey  as  merchandize,  but  that  the  defendant  never 
c  CCar53  b?  fcrve^  an  apprenticefhip.  Per  Cur.  id,  The  defendant  is 
516, 5*7.K  '  the  trader  in  this  cafe,  and  the  perfen  that  exercifes  the 
6  Mod.  ai.  trade,  becaufe  he  employs  the  reft,  who  work  but  as  his 
Cro.  c*r,s5^  fcrvants,  and  the  lofs  and  gain  is  to  be  his. 
?i!'iRo!.R.io.  adly,  This  is  a  trading  within  the  ftatute;  becaufe  the 
Hob.  211.  cloth  is  not  confined  to  the  ufe  of  his  own  family,  but 
jCroo^H^  vended  out  for  the  fake  of  commerce;  and  whether  the 
516.  *  8  Rep.  utterage  be  in  England  or  in  Turkey,  is  not  material, 
j  30.  11  Rtp.  jdlyy  That  he  that  hath  not  ferved  an  apprenticefhip  is 
ctn.  Elf  8723.02'  by  this  ftatute  reftrained  to  work  as  a  trader,  either  by  him-> 
Holt  66.  2Ld.  Jelf  or  others ;  for  the  intent  ef  this  ad  is  to  annex  the 
Raym.  1179-  benefit  of  trade  to  fuch  as  underwent  the  hardlhip  of 
vice  Rtynard  v.  learning  it,  thereby  to  encourage  labour  in  youth.  And 
Chace,  1  Bur.  2.  few  WOuld  undergo  the  trouble  of  being  apprentices,  if 

they  might  employ  others  to  work  for  them. 

4ih)y,  This  is  a  negative  ftatute,  and  no  one  fliall  epc- 

crcife  a  trade  againft  it,  unlefs  by  virtue  of  a  cuftonij  as 

tho 
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the  widows  of  tradefmen,  who  by  cuftom  carry  on  the 
trade  of  their  hufbands,  which  the  Court  held  not  within 
theftatute.  Hutt.  132.  -^5.  iSaund.-$i2.  nBulft.xgi. 
Cro.Car.  516* 

2.    Dominus  Rex  verfus  Paris  Slaughter, .        [  6i  I  ] 

[Hill.  11  Will.  3.  B.  R.     1  Ld.Raym.  513:  S.C.]    * 


E 


RODERICK  moved  to  quafli  an  indiament  on  ^^\£ . 
5  Efiz.  c.  4.  for  ufing  the  trade  of  a  fellmonger,  not  "a'dc'of  I  te>f- 
having  been  an  apprentice  feven  years  ;  he  urged,  that  this-mmger  contrary 
was  a  bufinefs  required  no  (kill,  for  it  was  only  to  pull  the  r°  wi^^ecaufo 
wool  from  the  fkin.     He  cited  1  Cro.  499.  Information  a^rrcd  V>  be**  * 
for  exercifing  the  trade  of  a  hemp-dreffer  reverfed.     One  tr*de  at  the  time 
Pafch.   4  Jac.  z.  for  exercifing   the  trade   of    a  wool-  ^^jjjjf f> 
comber,  quaihed.     Of  a  pippin-monger  reverfed.     Sedper  and7.  s.c.  Holt 
Holt,  C.  J.  If  in  the  imli&ment  it  be  averred  to  be  a  G8.  Cafes  B.R, 
trade  (a)  at  the  time  of  making  the  ftatute,  we  will  not  j^L.,*!^, 
<jualh  it ;  for  whether  it  was  a  trade  then  or  no,  or  whe- 
ther any  flcill  be  rcquiGte  to  the  exercife  of  it,  is  matter 
of  fa&  proper  for  the  trial  of  a  jury :  And  there  are  many 
trades  within  the  general  words  and  equity  of  that  a£fc, 
befides  thofe  that  are  mentioned  therein.     The  cafe  of  a 
coftermonger  is  not  yet  determined,  and  the  cafe  of  an 
upholder,  2  Buljl.  186.,  is  not  law.     The  Court  would 
not  quafli  it. 

(a)  If  a  trade  is  mentioned  m'tlie  ■  Wales  at  the  time  of  making  the  zSt» 
ftatute,  it  is  not  neceffary  to  allege  that  ibid.  Infra  hoc  regnum  is  not  fufficient, 
it  was  a  fed  at  that  time ;  4  Mod.  145.  for  that  extends  to  Scotland ';  and  aver- 
Rex  v.  Thorns,  Bull.  N.  P.  192.;  other-  ring  the  trade  to  be  ufed  in  Scotland 
wife  it  mail  be  averred  to  be  a  trade  would  fignify  nothing ;  Rex  v.  LiJJer, 
ufed  within  the  realm  of  England  or    Sir.  788.     Barnard.  B.  R.  30. 


3.    Domina  Regina  verfus  Harper. 

[Trin.  4  Ann.  B.  R.     2  Ld.  Raym.  1188.  S.C] 

INDICTMENT  for  uGng  the  trade  of  a  merchant-  WV«  thetrafc 
taylor  contrary  to  the  ftatute  5  Eliz.  Serjeant  Broderick  l*  '^^j* 
moved  to  quafli  it,  becauie  it  is  not  a  trade  within  the  fta-  t-ltne  0f  ihe  aft, 
tute.  Quafhed  ntfi.  Some  days  after  Mr.  Eyre  moved  to  thrCouitcam 
quafli  an  indictment  againft  Cornijb,  for  ufing  the  trade  J^IJ.11" 
of  a  feamftrefs,  not  having  ferved  as  an  apprentice  \  and 
the  Court  refufed,  becaufe  it  was  fct  forth  in  the  indidi- 
ment  to  be  a  trade  in  England  at  the  time  of  making  the 
aft  ;  wherein  the  words  are,  any  craft,  myftery%  or  occupa* 
Hon  now  ufed.    So  that  if  this  trade  of  a  feamltrcfs  be  not 

Q^4  within 
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within  the  a&,  the  defendant  would  have  the  advanttte 
of  it  upon  the  trial.  Butas  to  Haifa's  cafe,  which  Mr. 
Eyre  put  them  in  mind  of,  the  Court  feemed  to  think  a 
merchant-taylor  was  nonfenfe  and  unintelligible ;  they  did 
not  know  what  a  merchant-taylor  meant,  and  fo  it  dif- 
fered. It  it  a  good  exception  that  fcis  not  averred  in  the 
indi&mentj  that  the  trade  therein  mentioned  was  a  trade 
at  the  time  of  majcing  the  ftatute.  ftem&na  ktgina  verfus 
Cormfl,  aim  Urwtmo. 

[612]  4,    Billings  verfus  Eads. 

[Mich.  4  Ann.  B.  R.    2  Ld.  Raym.  1214.  s-  C#3 

U.ouyletaKh-  #-p  R  E  S  P  AS  S  and  fpecial  verdid  found ;  the  cafe  was, 

^iSbiT?"  a  gcntkman  had  a  coach  and  harnefs  of  his  own, 

licence.  and  gave  an  inn-holder  100/.  per  annum  to  find  him  a  pair 

of  horfes  and  a  coachman :  And  the  queftion  was,  Whe- 
ther he  could  do  this  without  a  licenfe  to  keep  a  hackney- 
coach,  upon  S&6W.&  M.c.  22.  Et  per  Cur.  Though 
in  the  beginning  of  the  licenfing  claufe,  feH.  3.  and  in 
the  prohibiting  claufe,  Je8.  5.  hackney-coach  or  coach- 
hones  are  mentioned  in  the  disjunctive,  yet  that  muft  be 
underftood  of  coach-horfes  to  be  ufed  with  a  hackney* 
coach,  becaufe  all  other  provifions  in  the  ad,  viz.  the 
number,  the  fine,  the  rent,  and  the  whole  revenue  re- 
feTved,  is  confined  to  hackney-coaches;  and  the  party 
cannot  forfeit,  but  where  the  commiffioners  may  licenfe ; 
and  it  is  an  a&  of  reftraint. 

5.    Anonymous. 

[Mich.  4  Will.  3.  B.  R.] 

£#,1ia52LCf   A  ^rarratlt  °f  attorac7  for  entering  up  a  judgment  was 
the  asp  j\    written  upon  a  paper,  which  likewiie  contained  a 

bond,  and  had  only  one  (lamp,  whereas  by  the  a&  con- 
cerning ftamp-duties  it  ought  to  have  two  (lamps :  Judg- 
ment was  entered  up  by  virtue  of  this  warrant.  And  now 
it  was  moved,  that  the  judgment  and  execution  might  be 
j  fet  afide  for  this  caufe.     Sedper  Cur.  There  may  be  reafon 

JL/k^st-Cfy^  %9$    to  refufe  fuch  a  warrant  of  attorney  in  evidence,  but  no 
I  reafon  to  make  all  void  j  for  there  is'  nothing  in  the  a& 

that  imports  that. 


L 
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6.     Dunn  qui  tarn  vcrfus  Hinchdy. 
[Psfcfc.  5  Ami.  B.  R.    2  Ld.  Raym.  1275.  6.  C] 

TvEBTtrpon  thcftatutc  10  W.  3.  r.  2.  for  twelve  dozen  Dtbc  for  te. 
•■-'of  buttons,  made  dir  £;/i*  tantum  in  imitation  of,  &i .  10  W.  3.  c.  1. 
The  fury  found  the  buttons  were  all  woocf  but  the  (hanks,  YJ£*  Uv*  *>*» 
which  were  bjrafe,  and  that  they  were  made  in  imitation, 
&c.f  and  that  there  were  buttons  made  ifc  Zrpw  tantum, 
&c.     WddhiA,  that  now  it  appeared  the  ftatute  was  ap- 
plicable* and  might  hare  its  effect  upon  other  buttons,  and 
that  a  penal  law  was  to  be  conftrued  ftri&ly,  and  not  by 
intendment.    Vide  2  JMI.  199.  Plo.  47.  a.   But  the  Court 
refolved  they  were  prohibited  by  the  ad 5  for  jhe  fliank  is 
no  part  of  the  button,  but  added  to  fatten  it :  And  if  but- 
tons thus  made  in  imitation,  &?.,  by  having  a  brafs  (hank 
added,  Jhould  be  out  of  the  ad,  it  would  be  in  every  bo- 
dy's power  to  evade  it.    Adjudged. 

7.    Domina  Regina  vcrfus  Maddox.         [613] 

[Pafcb.  5  Ann.  fi.  R.] 

PER  Cur.    Upon  indidments  on  the  ftatute  5  Eliz.  E«poAt!on  of 

in  evidence  we  allow  following'the  trade  for  fcven  *^f*j  f%* 

years-to  be  fufficient  without  any  binding,  this  being  a  md*.'  cumb. 

hard  law  (*).     Cited  in  Regina  verfus  Franklin,  2  Ld.  2S*>  *S5» 
Raym.  1179* 

(a)  R*ac.  French  x.  Adams,  2  Wilf.  fon  may  exercife  any  number  of  trades 

168.   Wtdkn  v.  Holton,  x  BL  233.    A  in  which  he  has  been  employed  feven 

wife  who  has  affifted  her  hu (band  feven  years ;  Frtncb  v.  Adams .  R .  4  Leon .  9. , 

years,  or  a  perfon  who  has  ferved  feven  that  a  perfon  who  has  fcrved  an  appren- 

years  as  a  journeyman,  may  exercife  ticeftrip  to  any  trade  within  the  ftatute 

the  trade;  Show,  242.     3  Keb.  400.  may  follow  any  other  trade  within  it; 

12  Mod.  401.     10  Mod.  70.     A  per-  S.  P.  KtbU rf^   VidtBulLN.P.iyz* 


->.' 


(    6i3    ) 


5tft.  of  W toton, 

13  £.  I.    C.  12. 

and  27  El.  c.  13. 
Vid.  Hale*i 
P.  C.  7i,7*« 
3  lnft.  68. 
Dalt.  c.  100. 
Staund.P.C.aj. 
■1  And.  116. 
l  Sid.  44. 

;££&.  [Mich.  2W.&M, 

S.  C.  1  Show.  94?  241*     3  Mod.  287 
Carth.  145.     Holt  637. 


Statute*  of  $ue  anb  Cry. 


1.    Afcomb  twyfo  The  Hundred  of  Spelholm. 


s.c. 


B.  R.    Incr.  Hill.  nit.  Rot.  901 .] 

called  Afheomb  vcrfus  the  Hundred  ttf  Elthom. 


H.  robbed,  re- 
lating to  take 
tbe  oath,  cannot 
fue.     Vide  pott 
pi.  3.   7  Co.  6, 7. 
Servant  robbed 
of  his  .matter's 
goods,  mailer 
may  fue.     Vide 
infra,  ic  ante 

440,441* 
*  Saund.  380. 
S.C.  Carth.  14  5. 
called  Aihcomb 
▼erf us  the  Hun. 
died  of  El  thorn. 


A  N  a&ion*  was  brought  by  the  matter  for  the  robbery 
^*  of  jf.  and  B.  his  fervants.  The  jury  found  the  fpecial 
matter,  and  that  B.  was  a  Quaker  and  would  not  take  the 
oath  (a),  viz.  that  he  knew  none  of  the  robbers.  Et  per 
Cur.  1  ft,  The  mafter  may  fue  for  the  robbery  of  his  fer- 
vant, and  the  oath  of  the  fervant  is  fumcient.  2dly,  The 
fervant  may  alfo  fue,  for  he  had  the  poffeflion.  3dly,  If 
the  fervant  be  robbed  in  the  prefence  of  the  mafter,  the 
mafter  muft  fue,  and  the  oath  of  the  mafter  is  fumcient. 
Sty.  156.  But  if  the  fervant  was  robbed  out  of  the  mat- 
ter's prefence,  the  fervant  muft  fwear.  4thly,  As  to  B.y 
who  refufed  to  fwear,  the  hundred  is  not  liable ;  for  the 
fiatute  of  Eliz.  was  made  in  favour  of  the  hundred  to  pre- 
vent confederacy  and  combination  between  the  thieves  and 
the  party  robbed,  and  it  was  the  mailer's  folly  to  employ 
fuch  a  fervant. 


{a)  By  flat.  7 and  8  Will.%.  c.  34. 
a  Quaker's  affirmation  is  of  the  fame 
effect  as  an  oath,  except  in  criminal 
cafes.  The  exception  has  been  ruled 
to  extend  to  an  appeal  for  murder, 
Caflle  v.  Bambridge,  2  Str.  854. ; — a 
motion  for  an  attachment  for  non -per- 
formance of  an  award,  Robins  v.  Say- 
ivard,- 1  Str.  441.;— a  motion  for  an 
information  for  a  xnifdemeanor,  Rex  v. 
Wych>   2  Str.  872.;— articles  of  the 


peace,  Rex  v.  Green,  1  Str.  527.;— a 
rule  to  anfwer  the  matter  of  an  affida- 
vit, 2  Str.  496. ;  -  an  affidavit  in  de- 
fence of  another  again  (I  a  rule  for  an  in- 
formation, but  not  in  his  own  defence, 
Rex  v.  Gardiner,  2  Bur.  1 1 1 7.  It  does 
not  extend  to  affidavits  concerning  the 
appointment  of  overfecrs,  Rex  v.  Tan- 
ner, 2  Str.  1219. ;  or  to  penal  actions, 
Atchifon  v.  Everett,  Cnvp.  382.  Vide 
E/pinqffe  728. 


VidtStyle'sRep. 
1 56.  Sec.  fupra. 
I  Brown  1.  155. 
%  Leon.  82. 


2.     Combs  verfus  The  Hundred  of  Bradley. 

[Pafch.  5&6W.&M.  B.R.] 


robbed    T  N  an  a&ion  again  ft  the  hundred,  the  plaintiff  declared, 
naftfrh\         ^at  nc  waspoflefled  ut  de  bonis  fuis  propriisy  (fc.     The 


Sertwr  1 
of  his  mafl 

aTac^oTagajpft  jur7  found  the  plaiitfiff  was  a  fervant!  and  was  robbed  upon 

the 
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the  road  of  30  /.  of  his  mailer's  money,  and  20  /.  oMiis  the  hundred. 
own.     Etper  Cur.  The  a&ion  well  lies  by  the  fervant,  s- c-  4Mod. 
for  the  money  is  his,  and  he  is  poffeffed  ut  de  bonis  prof  rus  JQ\    H°0^  '  m 
againft  all,  and  in  refpe&  of  all  but  him  that  hath  the  very  Cafes  B.  R.  54. 
right.     If  a  fervant  be  robbed  of  his  matter's  goods,  he  °??b;  *63- 

&  1     r      Lt_  4  Mod.  305. 

may  maintain  an  appeal  of  robbery.  Latch.  117. 

3.     Dowly  verfus  The  Hundred  of  Odium,     videishow.co. 

[Mich.  6  Will.  3.  B.R.] 

IN  an  a&ion  upon  the  (latute  of  hue  and  cry,  a  verdift  Declaration  nee* 
was  for  the  plaintiff-,  and  Mr.  Clark  moved  in  arreft  of  oaV^akm 
judgment,  that  it  appeared  the  oath  was  taken  before  a  before  a  juftkeoT 
juftice  of  peace  of  the  county,  and  not  a  juftice  inhabiting  p*«peofthchun 
within  the  hundred,  according  to  27  EH*.     But  tfyc  Court  *[cmdt\  y^££ 
held  it  good  notwithstanding  that,  for  the  ftatute  of  Win*  7.    Noy  153.  * 
ton  fays  no  fuch  thing,  and  27  Eliz.  does  it  only  by  way  *  Vent-  21S» 
of  dire&ion  ;  and  the  declaration  had  been  good^  though  \  §*"£  j*'* 
it  had  not  (hewn  an  oath  taken  before  any  juftice  at  all.        Anir.  n$. ' 

4.     Cowper  verfus  The  Hundred  of  Baling- 
ftoke. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  826.  S.  C] 

T  N  debt  on  the  Jiatute  of  hue  and  cry,  a  fpecial  vcrdift  was   Afanltintht 
*    found,  that  the  plaintiff  was  travelling  in  the  highway  hundrcd  of  a., 
in  the  hundred  of  Michael-River,  where  he  was  fet  upon  £  B8f°  B*  u  ** 
and  carried  into  the  hundred  of  Bajwgjloke,  and  robbed  in  cl  a-geabic.    See 
a  coppice  in  the  highway  of  this  hundred.     The  queftion  J/2'0^675'™ 
was,  Which  hundred  mould  be  liable?  And  it  was  ad-   j^^j/^Le^ 
judged,  that  the  hundred  of  Bajingjlohe  mould,  for  there  pi.72.    iS.j. 
the  robbery  was  committed,  and  not  before;  and  if  thefe  *63»367«  4C»- 
had  been  two  counties,  it  is  certain  the  indi&ment  of  rob-  *  c0.  £.\i  39, 
bery  mutt  have  been  brought  in  the  latter  where  the  goods   »  Co-  99. 
were  taken,  and  not  in  the  firfl  where  the  affault  was  s^8jT'rC'54" 
made:  Alfo  the  hundred  is  not  liable  for  not  preventing  Rep.  A.*Q^U" 
the  robbery,  but  for  not  taking  the  robbers;  for  if  they  Holt 638.   How 
are  taken,  the   hundred  is  excufed.      Fide  Hutu   125.  SS!^^ 
Goldjb.  86.     It  was  objected,  that  the  taking,  &c,  mould   1  Hawk*  79,  8p! 
relate  to  the  affault,  and  fo  it  was  a  robbery  ab  initio,  like  »  H»*k.  -So, 
the  cafe  of  murder,  where  it  is  certain  there  ihall  be  a  re-  jVhow  °e'o 
lation  to  the  (broke,  which  was  the  caufe.     In  anfwer  to  3  Salk.  184. 
which  the  Court  took  this  diverflty.     As  to  forfeitures  3cMod.  25*, 
there  lhall  be  a  relation  to  the  firft  caufe ;  fo  if  there  be  a  **£  J0*£\ 
pardon  of  the  ftroke,  it  ihall  difcharge  the  murder;  but  1  Saund.  37^* 
after  the  ftroke,  if  one  knowing  thereof  receives  him,  or   3V°>  4l3- 
if  a  conftable  arrefts  him  and  lets  him  go,  the  receiver  is  4  Mod*  3*3' 

pot 
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not  accefiary  to  felony,  nor  the  conltable  a  felon  ;  for  it  it 
not  a  felony  till  death  enfue.  1 1  H.  4.12.  *.    Otherwifc 
as  to  collateral  purposes;  for  if  the  ftrofce  and  death  are 
laid  at  different  days,  and  theindi&ment  concludes,  etjic 
murdrawtdiefi  loco  of  the  ftroke,  it  is>  naught t  but  the  day 
and  place  of  his  dying  is  well.  4  Co.  41.  Plowd.  409.  But 
here  the  affault  is  not  a  neceffary  efficient  caufe  of  the  rob* 
beryf  as  a  ftroke  in  murder  is  5  therefore  there  ,is  no  rela- 
tion in  this  cafe,  becaufe  no  neceffity.    It  was  objected, 
that  if  one  be  taken  in  the  hundred  0!  A.  and  carried  into 
the  hundred  of  B.  int6  a  houfe  there,  viz.  a  manfion-houfe, 
and  robbed,  or  taken  in  the  day-time  in  A.  and  carried  jto 
B.%  and  there  robbed  in  the  night,  there  (hall  be  no  re- 
medy.   And  the  Court  faid,  thofe  cafes  were  not  provided 
^Siu^1*)        for  *7 thc  ftatutc#     A^Judgcd  per  Holt  &  totam  Cur.  Alfo 
Coaib.  150."      ^e  laid  as  to  the  aflault's  being  in  the  coppice,  that  it  was 
9/feUfeicc,   not  neceflary  the  robbery  fhould  be  in  the  highway  to 
»£•  *2°       &**&  *e  hundred.     And  yet  fee  Cro.  Car.  267.,  where  it 
t  Hawk,  soz*     *s  fad*  that  the  inhabitants  are  not  hound  to  keep  watch  in  a 
Cm.  C«r.  167.   nemo  highway,  or  to  make  amends  fir  a  robbery  therein  com- 
mitted. 

Who  chargeable  to  the  hundred  on  a  hue  and  cryy  vide 
2  Saund.  423* 


duMtDie*,  Xajttf,  an*  Cottons* 


x.     Brewfter  verfus  Kitchel. 

[Hill.  9  Win.  3.  B.  R.    Vide  the  flatc  and  refoluttai -of  this 
cafe,  title  Covenant,  pi.  4.  pag.  198.] 


T  N  die  debate  of  this  cafe  it  was  laid  down  by  HoIt% 
*   C.  J.  That  the  word  taxes  y  generally  fpoken  with  re- 


Two  In  general 
means  ptrlia- 

^.sjc.comb!  fcrence  to  a  freehold,  or  where  the  &ihjc&  matter  will 
424,  466.  s.  c.  bear  it,  (hall  be  intended  parliamentary  taxes  propter  excel' ' 
sSc.kCanh  43^- lmttam%  ,34  H  8-  ^inzim.  9.  But  there  be  other  taxes 
361^*340.  not  parliamentary,  as  repair  of  churche$,  commU&on  of 
Cafet  b.r.  166.  fewcrs  ;  for  any  impofition  which  takes  away  part  of  bis 
S??  l7l'~?9'  goods  or  rent,  is  a  tax.     2  InJ.  532. 

Different  fran-    o  ._,  .    *  r        •  u     J0  *  i  •#•«-  * 

ners  of  nxing,        The  ancient  way  of  taxing  was  by  tenths  and  fifteenths, 

tnd  when  inuo-  then  by  fubfidies,  after  that  by  royal  aids ;  at  laft  by  a 

dttCCd"  pound-rate :  The  former  were  all  on  the  perfon  or  per- 

ibual  eftate,  and  were  much  the  fame  thing  j  the  latter 

was 
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was  upon  rents  and  lands.  Tenths  and  fifteenths  weie 
the  moft  ancient.  Vide  Spehnan  verbo  Quindecima.  In 
8  Ed.  3.  a  valuation  was  made  on  all  the  town*,  in  Eng- 
land* and  returned  into  the  Exchequer,  which  became  the 
(landing  meafure  for  taxing.  2  Inft.  76,  77.  From  this 
when  a  tax  was  given,  the  officers  of  the  Exchequer  could 
eafily  compute  what  each  town  was  to  be  charged  with, 
and  what  it  came  to.  firfr  11  H.  4.  35,  36.  Bro. 
$uinz.  9. 

The  firft  fubfidy  was  in  and  by  3  a  H.  8.  cap.  50.  which 
was  a  tax  upon  the  perfon  for  his  lands  and  goods,  pay- 
able by  the  party  where  be  lived.  This  continued  till 
15  Car.  1. 

The  affeffment  or  tax,  according  to  a  pound-rate,  came 
in  17  Car.  1.  In  thefe  aflcflments  there  was  a  claufe  to 
empower  the  tenant  to  dcduft.  So  it  was  in  1642,  1644, 
1649.  And  then,  and  upon  this  account  it  was,  that  in 
conveyances  it  came  to  be  provided,  that  there  ihould  be 
no  dedu&ion  for  taxes. 

2.     Trowel  vcrfut  Ellford. 

[Trin.  5  Ann.  B.R.] 


TRESPASS  againft  the  colle&ors  of  the  land-tax;  H.maybeaflMT- 
the  cafe  was,  that  the  plaintiff  lived  in  Middlefex,  but  *  ^J^1^ 
cxercifed  and  followed  the  bufinefs  of  a  fa&or  in  Smith*  h/dwditorcar- 
jteldt  and  the  queftion  was,  Whether  the  commiffioners  rfet  gates  •»• 
of  middle/ex  where  he  lived,  could  tax  him  as  living  in  P1*?10*** 
Middle/ex,  or  he  (hould  be  uxed  by  the  commiffioners  of 
London  as  following  his  bufinefs  in  Smithfield  ?  And  Holtt 
C.  J.  held,  That  the  a£Hon  lay,  and  that  he  was  not  tax- 
able by  the  commiffioners  of  Middlefix ;  for  by  the  very 
words  of  the  a&,  he  is  to  be  taxed  in  the  place  where  his 
office  is  exercifed(*):  Cateri  Juftic.  contra^  for  this  is  not 
an  office  which  is  local,  but  an  employment  which  is  per- 
fonal,  and  the  perfon  is  taxable  where  he  lives;  and  the 
affirmative  words  of  the  aft  are  dire&ory.    He  is  taxable 
in  either  place. 

(a)  An  exdfeman  who  executes  bis  that  trefpafs  lay  for  diftraining  for  it 
omce  in  different  places  is  charge,  upon  an  affeffxnent  elfewhere ;  Bantu 
able  where  he  refides ;  and  it  was  ruled    v.  Wtek$>  Str.  4 1 7. 


6i6t 
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3.     Robinfon  tw^rx  Stephens. 

[Mich.  8  Ann.     In  Cane] 


nut 
not. 


Whcrethereftaii  f  F  one  covenants  to  pay  art  annuity  to  J.  S.  the  cove- 
be  dcduaicn  for  1  nantor  (hall  not  deduft  for  taxes ;  for  the  charge  is  on 

taxes  out  ot  an-      ,  n  r      ,  *       . ;  -    ■        1       ■         « 

ty,  aad  where tnc  perron  of  the  covenantor,  and  not  the  land,  oo 
if  H,  having  a  term  for  years,  devifes  an  annuity  to  J..S. 
and  his  heirs,  there  can  be  no  deduction  for  taxes,  for  the 
term  for  years  is  no  otherwife  chargeable  with  it,  than  as 
it  is  part  of  the  perfonal  eftate  ;  for  it  cannot  be  faid  ttf 
iflue  out  of  the  term,  when  in  point  of  duration  it  may 
continue  much  longer.  So  if  if.  grants  an  annuity  to 
J.  S.  and  afterwards  fecures  it  out  of  a  real  eftate,  there 
lhall  be  no  deduction  for  taxes ;  for  the  fubfequent  fecu- 
rhy  cannot  leflen  the  effeft  of  his  former  grant,  which  in 
its  creation  was  tax-free.  Per  Cowper,  Lord  Chancellor, 
at  his  houfe. 


[617] 


IVifage,  an  an- 
cient duty  on  • 
goY>d;,  granted 
away  by  the 
crown,  is  charge. 
able  witH-other 
duties  charged 
en  the  fame 
goods  while  in 
theg:antee*s 
hands.     Con- 
ccrning  prifag', 
♦id.  Hardr.  56, 
57,218,301, 
4cc*  477.  Davis 
»7- 


4.  Paul  verfus  Shaw. 

[Hill.  8  Ann.    In  Cam.  Scacc] 

ASSUMPSIT  for  500  /.  received  to  the  ,ufe  of  the 
x  *  plaintiff;  on  non  ajfumpjit  a  fpecial  verdift  was  found, 
that  King  Charles  I.  gave  to  J.  S.  and  his  heirs,  the  duty 
of  prifage  of  all  wines  imported,  to  hold  difcharged  of 
all  aids  and  taxes;  and  the  queftion  was,  Whether  the 
grantee  (hould  pay  tonnage  for  this  upon  9  iff  10  W.  3.  ? 
Note;  The  duty  of  tonnage  was  firft  impofed//r  12  Car.  2. 
c.  4.  viz.  4/.  10//  on  all  French  wine;  then  comes 
1  Jac.2.  c.  3.  and  impofes  8/.  per  tun  on  French  wine, 
with  a  claufe,  that  the  grantee  of  prifage  {hould  pay  the 
duty  ;  then  comes  7  fcf  8  W.  3.  c.  20.  which  impofes  25/. 
per  ton  ;  after  that  comes  9  &  ro  W.  3.  r.  23.  which  im- 
pofes over  and  above,  a  duty  of  4/.  10/.  to  be  levied  ac- 
cording as  it  was  by  12  Car.  2.  And  it  was  adjudged 
in  the  Exchequer,  that  the  grantee  fliould  not  pay  this 
duty  of  tonnage.  Upon  this  error  was  brought ;  and  it 
was  faid  for  the  grantee,  that  this  was  an  ancient  royal  re- 
venue, that  if  the  crown  now  held  it,  tonnage  could  not 
be  due,  the  queen  could  not  pay  a  duty  of  tonnage  out  of 
her  own  prifage;  that  the  grantee  claimed  under  the 
crown,  and  ought  to  have  the  fame  privilege  and  exemp- 
tion, the  rather  becaufe  it  was  granted  with  this  immu- 
nity. But  per  Trevor,  C.  J.  and  feven  other  judges  in, 
the  Exchequer-chamber,  it  was  anfwered  and  refolved, 
that  immediately  on  importation,  this  duty  of  tonnage  at- 
tached 
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tached  upon  the  wine,  and  the  grantee  receives  whatever 

part  he  takes  for  prifage  charged  with  the  duty ;  and  this 

jyiuft  t^e  prefumed  to  be  the  intent  of  the  law ;  for  it 

cannot  be  imagined  the  law   meant  to  raife  this  duty  \ 

on  the  people   to  enrich  a  private   man,  which  would 

be  the  effed,   if  he  may  have  his  prifage  cuftom-free. 

And  the  grantee  paid  the  tonnage  impofed  by  all  former 

laws. 

As  to  the  reafons  on  the  other  fide,  they  anfwered, 
If  the  prifage  had  remained  in  the  crown,  it  could  not 
have  paid  by  reafon  of  the  unity  of  pofieflion,  it  being 
abfurd,  thgt  the  queen  (hould  be  chargeable  with  a  duty 
to  herfelf ;  but  this  exemption  is  only  perfonal,  and  the 
duty  revives  when  prifage  comes  to  a  fubje£l,  who  may 
pay  the'  duty  to  the  crown,  as  where  a  parfon  leafes  his 
glebe.  And  as  to  the  covenants  or  claufe  of  difcharge  in 
the  grant,  that  could  only  extend  to  the  tonnage  then 
in  being,  which  he,  though  king,  had  himfelf,  and  not  to 
what  he  had  not,  but  might  be  given  to  his  fucceflbrs. 
And  the  judgment  was  reverfed. 

N*  This  judgment  of  reverfal  was  affirmed  in  Dom.  Proc.  i  Bro.  P.  C  323. 


Surrender,  [618] 

Poft  610,  611. 


?J>A4 


&s— 


In  the  Cafe  of  Thompfon  and  Leach.  Hill.  s.c. 31**284. 
9  Will.  3.  B.  R.  (Which  fee,  title  Re-  %^^l 
mainder,  pi.  2.)  w*s*s: 

THE  Court  held,  that  a  furrender  immediately  diverts  Surrender  ve(b 
*    the  eftate  out  of  the  furrenderor,    and  vefts  it  in  2^^£. 
thc.furrenderee  j  for  this  is  a  conveyance  at  common  law,  out  his  exprefo 
to  the  perfe&ion  of  which  no  other  z£t  is  requifite,  hut  acceptance. 
the  bare  grant ;  and  though  it  be  true  that  every  grant  |!c^  Cafei  m*' 
is  a  contrail,  and  there  mult  be  an  atlus  contra  aftumy  or  PaH.^o.  Show. 
a  mutual. confent  j  yet  that  confent  is  implied  ;  a  gift  im-  2^'    c?#  £"• 
ports  a  benefit,  and  an  afurritft  to  take  a  benefit  may  well  Eq.AL^S.p^. 
be  prefumed ;  and  there  is  the  fame  reafon  why  a  furren-  3  o.  164.  p.  13. 
der  (hould  veil  the  eftate  before  notice  or  agreement,  as  *  srfk-  S|°. 
why  a  grant  of  goods  (hould  veft  a  property,  or  fealing  comMi&es. 
of  a  bond  to  another  in  his  abfence,  (hould  be  the  obligee's  Canh.  an,  250) 

bond 


<h£ 


CA& 


Vs'  $*** 3S7'  k°nd  immftliatc*7  without  notice  (a).    iVm.  rjjfl*  yi*« 

&*  3  Lev.  2(5.     T&tf  l&  judgment  m  the  principal  cafe 
was  reverfed  in  th$  Houfe  rf  Peets,  m  169X  (*). 


(*)  Pideanuyzu  Tajhr  v.  Herds, 
1  Bur.  125.. 

(4)  The  judgment  which  was  re- 
verfed in  1692  was  in  a  former  caafe 
between  the  fame  parties;  in  which  it 
was  ruled  in  C.  B.t  Trin.  2  W.  k  M. 
X  Lent.  294..  2  Vtnt.  198.  and  on*  error 
in  B.R.  Hit.  SfT.kM.  3  Mod.  296., 
that  the  furrender  was  void  for  want 


of  acceptance.  The  reverfid  of  thofief 
decifions  wan  on  the  23d  Die.  1692, 
Jour*,  of  the  Hou/i  of  Lords,  vol.  15th, 
pa.  163,  by  which  the  docVu»  ia  the 
text  was  eftabliflied.  The  canfe  whklt 
was  decided  9 JV.  3.  was  relative  to  ther 
fame  furrender,  but  turned  upon  a  dif- 
ferent point;  as  to  which,  vtdt  the 
reports  ante  427,  576. 


[619] 

Vide  ante  570. 


%ail 


*" « '  *  sEZt    I  *    Symohds  verfut  Cadmore.  Hill. 4  &  5  W. 
"oi^Vii-      &M.  B.R.  Rot.  743.   Vide  this  Cafe,  title 
Fines,  pi.  3.  pag.  338. 


S.C.  Fared.  iS 
Holt  61 5.  Rep. 
A. Qti9.  3D. 
l$8,  p.  ip,  11. 


ififM.  *** 


Covenant  by  te. 
nut  in  tail  to 
Jtand  feifed  to 
the  ufe  of  him- 
feif  for  life,  re- 


2.     Machil  verfus  Clark. 

{Trin.  1  Ann.  B.R.    Intr.  in  B.R.    Pafch.  12  Will.  3*    Rot. 
342.    2  Ld.  Raym.  778.  S.  C.   Comyns  119.  S.C.] 

*T*  EN  ANT  in  tail  covenanted  to  (land  feifed  to  the 
*    ufe  of  himfelf  for  life,  remainder  to  John  his  eldeft 

fon  in  tail,  and  afterwards  fufFered  a  common  recovery 
.  with  fingle  voucher,  wherein  he  was  tenant  to  the  first* 
mtinder  to^A.^m  ^  .  ^nd  fa  gyft  qUeftion  was,  What  operation  the  co- 
«ufc'the  ret  "  venant  had  ?  For  if  it  made  any  alteration  in  the  eftate- 
nandcr  is  to  tail,  the  recovery  did  not  bar}  and  if  it  did  not,  the  re- 
Ju  d«5Bftiftir  covcrv  and  fin8,c  voucher  did  bar.  The  Court  held  the 
1  M^i.iax.  recovery  good,  and  affirmed  the  judgment  5  and  Holt,  C.  J. 
is<>i7S»  3 Lev-  delivered  the  opinion  of  the  Court,  and  gave  the  reafons 

Jfc6'  i°Lev.°775i  f°r  **'  tllC  fUm  °'  whi(*  W3S» 
*»3j  *25»    *  Mod*  ao>     !  Vent  37** 

7  Med.  «,  %y9       1  ft,  That  if  tenant  in  tail  by  covenants  to  ftand  feifed, 

*'•  or  by  leafe  and  rekafe,  or  bargain  and  fale,  conveys  to 

another  and  his  heirs,  it  is  abate  fee,  sot  determined  nor 

2  deter* 


_'N 


determinable  rill  the  entry  of  the  iflbe ;  for  before  the 
ftatute  de  don't sy  he  had  a  fee-fimple  ;  and  the  ftatute  doe9 
hot  alter  the  nature  of  the  eftate,  btrt  reftrain  the  power 
of  alienation  \  and  therefore  as  he  might  before  the  fta- 
tute, fo  he  may  fince;  the  ftatute  only  makes  it  void- 
able (a). 

2dly»  He  has  the  whole  eftate  in  him,  and  therefore  Bargainee  of  te- 
muft  be  able  to  diveft  it,  and  fo  he  faid  was  Seymour's  j^^aHl"* 
cafe  in  point,  viz.  Tenant  in  tail  bargained  and  fold*  the  cftate?a  * 
bargainee  has  a  defcendible  fee.     This  cafe  he  held  for 
law,  butdenied  the  cafe  of  Took  and  Glafcovt,  1  SauticL  260. 
and  likewife  Litt.  J  612.  if  it  be  taken  literally. 

3dly,  This  appears  from  3  Coke  84,  613.  If  tenant  tn  tail  whttcen?*y- 
grants  a  rent,  advowfon,  &c.  it  is  not  void  as  to  their  iflues,  J^^ ^Jet^nt 
but  voidable ;  for  if  he  brought  aformedw,  the  defendant  feafible  by  the 
may  plead  a  warranty.  Vide  Winch.  .$.  Bridg.  77.  But  this  «try<rftheiffue. 
13  ftill  more  apparent  from  the  common  cafe,  ^hcre  te*    °'    tt#  w* u 
tiant  in  tail  makes  a  leafe  not  warranted  by  the  ftatute,  it       I  620  1 
is  not  void  as  to  the  iflue,  but  voidable ;  and  tenant  in  tail 
may  exchange  with  a  tenant  in  fee,  in  which  cafe  a  fee  is 
given  and  taken  without  livery :  Ergo,  tenant  in  tail  may 
alfo  by  covenant  to  ftand  feifed.      If  tenant  in  tail  by 
leafe  and  releafe,  by  bargain  and  fale,  or  by  covenant  to 
ftand  feifed,  convey  to  another  and  his  heirs,  the  eftate- 
tail  is  not  in  abeyance,  but  in  the  alienees,  for  the  law  puts 
nothing  in  abeyance,  but  of  neceflity ;  and  it  is  not  in  the 
tenant   in  tail;  for  he  cannot  bring  wafte,  fcfr.      Vide 
#***339-  Tdv.*$j.  1  Leon.  no.  x  And.  19*.  3  Cro.  89^ 
But  he  held  that  the  prefent  conveyance  did  produce  no 
alteration  in  the  eftate-tail,  becaufe  the  eftate  in  remain* 
der  was  to  commence  after  his  death ;  and  took  this  dif* 
ferencc. 

If  tenant  in  tail  make  a  future  leafe  for  years,  which  1R0L842.L50. 
by  poffibiHty  may  be  to  commence  during  the  life  of  te-  pj^1*  IS' 
nant  in  tail,  it  is  not  void,  but  voidable  as  to  the  iflue. 

But  if  it  be  a  future  leafe  to  commence  after  the  death 
of  tenant  in  tail,  it  is  merely  void  in  its  creation ;  for  it  is 
not  to  commence  till  the  title  of  the  iflue  commences,  and 
that  is  an  elder  title  concurring  with  it;  and  if  the  law  *  sid-  *6i« 
ihould  make  it  otherwife  than  void,  the  law  would  make  Carth<  *s7* . 
him  a  tfefpafler.     Vide  JD7.I79.  //.  7*    a  Cr*.  565. 

So  in  covenant,  if  one  covenant  to  ftand  feifed  to  the  ufe  Tenant  la  tail 
of  A.  and  his  heirs,  or  to  the  ufe  of  A.  for  life,  remainder  J"*???  * 

r%     •       f  1  •  .ti  t       It  ana  icilca  fo 

to  B.  in  fee,    the  covenant  is  not  void,   but  puts  the  the  ufe  of  a. 
eftate-tail  out  of  the  covenantor* .  ■odhi«bei»,oT 

(a)  £,  ac.  Qoodright  ex  dem.  Tyrtdl    n.  Ce.Lit.yib*  h.  331.4.   i>i«Ku^557. 
r.Meadmd  Sbeljon,  3  Bur.  1703.  Vide    fright'*  fen.  186. 
ac.  Stafeliom  vt  Stapelton,  l  Atk.  2.  ButL 

Vol.  II.  R  But 


6a©  '  Call 

A*  {^l(t  "}*       But  if  tenant  in  tail  covenant  to  (land  feifed  to  the  ufe 
d^^dbt..  of  <**  ^d  bis  heirs  after  his  death,  it  is  void. 

tail }  otherwife  if  the  aew  ofe  be  to  take  cfieA  after  hit  death. 

iRoi.  790.137.  So  it  it  in  the  cafe  at  bar,  tenant  in  tail  covenants  to 
ftand  feifed  to  the  ufe  of  himfelf  for  life,  remainder  to 
J.  S.  and  his  heirs )  for  the  remainder  is  to  take  efleft 
after  his  death,  when  by  his  death  the  title  of  the  ifioe 
commences»  and  the  covenant  as  to  the  eftate  for  life  to 
himfelf  is  void  in  this  cafe,  becaufe  here  is  no  tranfmuta- 
tion  of  pofleffion ;  fuch  covenant  is  in  any  cafe  only  good 
in  refpe&fc  of  the  remainders,  and  fince  the  remainders  are 
void,  the  Covenant  and  the  firft  eftate  are  likewife  void. 

3.     Idle  vtrfus  Coke. 

[Pafdi.  4  Add.  B.  R.  %  Ld.  Raym.  1 144.  S.  C.  1  P.  Wms.  70. 
S.  C] 


tt  Seifed  in  fee  of  a  copyhold,  furrendered  the  fame  to 
**  •  the  ufe  of  himfelf  for  life,  and  after  that  to  Valentine 


Surrender  to  A. 
for  life,  remain- 
wire  for 'their      his  fon  and  Alice  his  wife,  pro  &  durante  termino  vita- 
lhres>  and  their    rum  fuarum  naturalium  isf  hared.  &  aJftgnaU  prtdifl.  Va- 

^teSSS*  ***"  **  Alkfm     Pt™  ty'*"  taht  '*itUS>  t0  **  Ufc  °f 
ef  fueh  iflue  to    himfelf  and  his  heirs.    And  it  was  held  per  totam  Curiam, 

A.  and  his  heirs, 

is  a  fee  in  A.  and  Mi  wire.    S.  C.  3  D.  1S6.  pi.  14.    Rep.  A.  Q^  57.    Holt  1 64. 

Vide  ante  6iS,       #  ift,  That  a  limitation  of  ufes  in  a  copyhold  furrender 

SurftJud7tobc    mu^        conftrued  by  the  fame  rules  and  in  the  fame 

mvqmtat     manner  as  if  it  were  a  limitation  in  a  deed  of  feoffment, 

common  Uw.      or  any  other  conveyance  at  common  law  (a) 5  and  that  the 

*  T  621  ]    intent  of  the  party  is  not  fufficient  as  in  a  will,  for  the 

ftatute  32  H.  8.  leaves  the  teflator  at  liberty  to  exprefs  his 

intent  as  he  pleafes ;  but  the  common  law  ties  up  convey- 

.   ances  to  fet  form  aad  fet  words. 

In  a  gift  in  tail        adly,  In  a  gift  in  tail  it  mull  be  limited  of  what  body 

wh™UbodPfthe0f  ***  *     c  *s  t0  comc»  f°  as  *r  may  appear  by  the  cxprcls 

UTuearetocome.  words,  or  fomething  tantamount  or  equivalent ;  and^here- 

fore  a  gift  to  H.  and  his  heirs  males,  or  a  gift  to  H.  and 

v  '  his  heirs  females,  is  not  an  eftate-tail  \  becaufe  it  is  not 

{a)  This  point  is  fe* ognized  in  the  nant  to  ftand  feifed  (and  cmefemble  in 

cafes  .of  Sutton  v.  St  one,    2  Atk   lot.  cafe  of  furrenders)  there  was  a  differ- 

Lowell  v  Lvoelli^  Atk.  11.    Jn  Fijber  ence  between  words  of  regulation  or 

v.  Wtgg*  ante  391.,  1  i*.  PVmi.  14.9  the  modification  of  the  eftate,  and  words 


majority  of  the  j  udges  held ,  that  a  fur-  of  limitation. 
render  might  be  conftrued  as  a  will  in        The  limitation  in,  this  cafe  would  in 

orearitnr,  a  tenancy  in  Common.     In  a  will  have  clearly  Been  an  eftate-tail. 

Rigden  v.  Politer,  2  Fez.  252.,  Lord  Vide  Morgan  v.  Griffiths,  C&wp.  234," 


Hardwire  thought  that  upon  a  coVe- 


m> 


Calk  62t 

laid*  nor  docs  it  appear  of  whofe  body  (hey  ire  to  iflue: 
At  .common  law  this  would  not  have  been  a  fee-conditional  j 
and  the  ftatute  de  ionu  does  not  create  eftates-tail,  but 
fcrefexves  theni : .  A  fee  at  common  law  was.  either  ajbfolute 
or  reftrained ;  thofe  zeftrained  fees  Were  either  reftrained 
as  to  duration,  as  a  gift  to  A.  and  his  heirs,  while  fuch  a 
boufc  flood,  &c,  which  was  a  bafe  fee ;  or  reftrained  aa  td 
what  particular  heirs,  or  of  whofe  body  ifliiing  (hould  in- 
herit, which  was  a  fee-conditional,  and  is  by  the  ftatute  Feeabfolotc, 
tutted  into  ah  eftate-tail  ;  ergo  this  is  a  fee-fimplfe  at  coin-  JjjJ^ faST**' 
mon  law,  and  is  fo  at  this  day ;  for  there  are  words  to  %  bi.  com.  104. 
create  an  eftate  of  inheritance;  but  none  to  reftrain  that 
Ito  iflue  or  heirs  to  the  body  of  the  party  :  But  a  gift  to  a 
man  and  the  heirs  males  ot  his  body;  is  an  eftate-tail ;  fd 
\%  an  eftate  to  hufband  and  wife,  l£  heredibus  de  ip/ispro-  By  wfatn 
\creatis,  for  de  ipfis  is  tantamount)  fb  if  a  gift  be  to  H.  and  mU  ***J  *• 
his  heirs,  if  he  have  iflue  bf  his  body  j  and  if  he  die  with-  g*£  ™ 
but  heirs  of  his  body,  the  remainder  to  himfelf  and  his  10  Co.  87/ 
heirs ;  for  here  is  an  inheritance  created,  and  it  is  manifeft  Moor  &&  94°» 
he  meant  heirs  of  his  body,  W*  voluntas  donaioris  in  charta  ctrtb.  345. 
donifui  manifcjte  expreffa  ae  catero  obfenJetur,  and  this  is  a  5  Mod*  **7» 
neccflary  implication.     Jenk.  171..  5  H.  6.  6.    So  if  a  Luiu£'.xoi, 
gift  be  to  A.  &  hereditou fuis R  btndes  de  camefua  babuerit,  pbwd.  141.  a/ 
KSfJi  nuUos  beeredes  de  cartie  Jua  babuerity  remainder  to  the 
donor :  So  if  lands  be  given  to  A.  [and  bis  heirs]  t$ft  con- 
.  tingat  iffunt  Mrejine  htredibus  de  corpore  fuo,  remainder  to 
the  donor,  is  an  eftate-tail,  per  Holt,  C.  J.  though  hot  glveh 
to  him  and  his  heirs.     Qutre. . 

3<iir,  They  agreed  Beresfort*  cafe*  vht.  a  feoffment  tb  To  B.  and  the 
the  ute  of  A.  for  life,  remainder  to  B.  and  the  heirs  males  bein  mak*  °* 
of  the  faid  A  lawfully  begotten,  and  for  want  of  fuch  iflue  wj££^ 
lawfully  begotten, to,  &r.  tb  bean  eftate-tail;  for  of  the  wdfordeftuit, 
(aid  ft  &  *  diBo  B.,  or  ex  diBo  B*  which  is  fufficient  to  *«•  •■•  h  taU* 
denote  ex  quo  corpore ;  fo  if  it  were  in  Latin\  remanerepre- 
dlB.  B.,  &  hkredibus  de  diBo  2?.,  br  ex  diBo  B.     But  if  it 
Were  in  Latin  remantre  diBo  B.  &  heredibus  fuis,  or  faeredi- 
busipfiui r&  pro  defeBa  talis  emitus,  remainder  over,  it  had 
been  no  eftate-tail. 

4tMy*  It  was,  agreed  per  Hoft,  C.  J.  Powys  and  Powell,  [  622  ] 
Juftices,  that  Valentine  2nd  Alice  had  a  fee-fimple,  and  not 
an  eftate-tail,  becaufe  the  words,  to*  pro  defeBu  talis  exitus 
import  nothing  of  their  dying  without  iflue j  it  is  not  faid 
pro  defeBu  talis  exitus  de  corporibus  diB.  Valentini  &  Alicia  or 
deprtdiB.  Valentino  Gf  Alicia,  but  generally,  whereas  every 
heir  is  the  iflue  of  fomebody.  If  there  had  been  particular 
Words  exprefled,  as  if  tin  die  without  heirs  of  their  two 
bodies,  there  might  be  reafon  to  turn  the  cxprefs  eftate  of 
fee-fimple  raifed  into  tail,  which  cannot  be  altered  upon  a  *bi.Co:h.  u$. 
bare  implication,  the  rather  in  this  cafe,  becaufeofthe 
word  ajfigns;  for  an  eftate-tail  is  not  an  afiignable  eftate. 

R  x  7  Co. 


6i2  Center  anD  EefttCal,  HmenDU,  &c. 

7  C<9.  40.  £i/f.  Rep.  344.  1  Crtf.  363.  3  Cro.  478^  Phloi* 
54 1.  3  Z*».  5.  .fiM.  32,  37.  ^  15.  1  Crt).  366.  1  Swf, 
41.     Gould,  J.  contra,  becaufe  the  intent  of  the  party  wa* 

0/ equal  to  i**t  to  create  an  eftate-tail  $  and  the  word  of  in  Engli/b\%  equal 

or  in  utia.        ^j  tantamount  to  de  or  **  in  £0/10. 


:%&:%- Softer  anD  mefufal,  amen** 

tit.  Rep.  33,34.  «« 

*Inft.  107.  csrc 

1  Lev.  44. 

2  Cro.  617. 

Pyer  300.  ■— — — — 


I.     Giles  Derfus  Hart. 

J-    C •    f+±4S[  Zj%        [Mich.  9  Will.  3."  B.  R.     1  Ld.  Raym.  254.  S.  C.} 

0       Toi«cner^tT.    jUDEB  ITATUS  ajfumpftt  and  quantum  meruit,  and 

^^^/^™^fa^J^  -*  that  being  requefted  at  fuch  a  day  and  place,  the  de- 

/^Z  bepkJed  with  a  fendant  refufed  to  pay.     The  defendant  pleaded,  that  at 

^  toot  t«np«  frill,  fuch  a  day,  before  the  rcque?!,  he  tendered,  and  the  plairp 

*£!?  aT  *  titf  refufed  ;  and  that  atterwards  he  was  alwqgJSaib-* 

after  imparlance  ■  i     *  ■  ,  .. ,   .       M ,  , 

a  Lev.  209.       tenders  the  money  into  LcJPTT.  Planum  demurred,  became 
3;  Lev.  »4, 103,  the  defendant  had  imparled,  and  becaufeit  is  not  pleadable 
i4Show?i*9°*  *n  atI  aJTumPfo*  an(*  becaufe  here  was  no  anfwer  to  the  fpe- 
ijo.    Comb!     rial  requeft.     Et  per  Holt y  C.  J.  Where  the  agreement  is 
44*»334-  V«n.  to  pay  at  a  certain  timtj,  tender  afthat  time^  anft  always 
Jo^'^i       f eadv?  is  a  good  plea  \  but  where  the  money  is  due  and' 
Carth.'  41 3.*       payable  immediately  by  the  agreement,  the  party  muft 
3Salk.|43-       plead  tout  temfis  pri'fi  from  the  time  of  the  protnife  1  But 
CafcsV.R.  15*.  *****  cannot  be  after  imparlance  (a);  for  by  that  it  appears 
he  was  not  always  ready ;  otherwifc  if  no  imparlance,  then 
[  623  J       he  might  have  pleaded  tout  temps  prift  notwithftanding  the 
fpecial  requeft  laid  in  the  declaration,  becaufe  it  was  im- 
materially alleged  there ;  fo  in  debt,  though  the  plaintiff 
lay  a  fpecial  requeft,  the  defendant  may  plead  femper  para" 
S.C.  Carth.  411  tus*  an<*  Pray  judgment  de  dawpnis :  And  the  plaintiff  may 
In  pieaaing  ten-   reply  a  fpecial  requeft  to  (hew  tfre  3elendanMyaa  not  al- 
der in  debt,  de-  ways  ready :  So  in  ^hc  principal  cafe :  Yet  there  7s  Qif- 

fendant  nrmvi  W    >*  *    '  .  i    .         r     .       \m»       'A         »        m       i    I  .      I    *     I 


jtdgmL^V  ference  between  debt  and  a/ftrroh/lt;  for  in  debt  the  da- 
damnis;  in  cafe,  mays  arc  but  accefl'ary,  but  in  a)fumt>to7viz  the  principal": 
de  oiterioribus  lVrelore""in  debt,  the  J-Fi»»dane  may  plead  in  bar  ol  tfe 
f~A        d*mPIll,*  damages ;  but  in  afumpfit  \ 

j  /*U7?r.  f&  .  iways  read^y^ith  a  pr^tL 

/ftAfa,  ^7 /a  yC     *e_  uiteriQr^ms  dampens. 


d*mpm,*  damages ;  but  in  afumpfit  the  defendant  ought  to  plead  al~ 

^*  "  ^  '  in  cur.*  and  demand  judgment 


{a)  Ft.  Clift.  203.  Lut.  227.  Forte,    that  a  tender  may  be  pkrfdcd  after  ft 
376.  Barnes  343,354.  R.  H.Bh  369.,    judge's  order  f<pr  time. 


Center  an*  Bfcfafal,  3mentwr,  &c  623 

2.     Sweatland  vcrfus  Squire. 
{Hill.  10  Will.  3.'B.R.]' 

JNDEBITATUS  afumpftt:  The  defendant  plead-  Toutten^prjft. 
*  ed,  that  before  the  action,  viz.  fucha  day,  he  tendered  J^'  *&£*' 
the  Aim  of  fo  much  money,  and  that  he  was  always  after  443, 444. 
ready,  and  now  is  ready,  and  prays  judgynent  dn  dampms.  *MV<  *°9m 
plaintiff  demurred.     Et  per  Cur.  It  is  not  enough  that  he 
was  always  ready  fince  the  tender ;  the  money  was  due  be- 
tore,  and  the  neflledi  of  payment  was  a  delay,  a  breach  of 
contract  and  a  caufc  of  adtlon  \  now  here  is  no  damages 
lor  that,  but  thofe  damages  and  all  that  part  of  time  re- 
mains unanfwered,  in  refpect  of  which  the  plaintiff  ought 
to  have  judgment.     Note ;  The  counfel  for  the  defendant 
faid,  that  intercft  was  due  for  the  time  unanfwered,  and 
damages  would  be  recovered  in  refpect  of  that  intereft. 
£%uodfuit  negatum  per  Powell,  J.  Intercft  is  recovered  by  Intereft  not  re- 
way  of  damages  where  damages  are  recovered  rattonede-  J^J^^J^ 
Untioms dtbitt]  but  not  where  damages  only  are  recovered,  recovered. 
tot  interelt  is  not  recovered  ocegfione  dampnorum.    Judg- 
jnent  pro  quer. 


3»     Lancafhire  verfus  Killingworth. 

[Trin..i3  Will.  3.  B.  R.     1  Ld.  Raym.  686.  S.  C.    Comyns 
116.  S.C.] 

J  J  Covenants  at  two  days  notice  to  accept  1000/.  ftock  When  both 
**  •  at  any  time  within  twelve  months,  and  to  pay  2000/.  £*J"  m^ZkB 
on  the  transfer  *,  and  the  plaintiff  fhews,  that  on  the  fecond  fl,^  ,  s«d4. 
day  of  November  he  gave  the  defendant  notice  he  would  be  3*°-    1  SauneV 
at  the  place  the  fourth,  and  that  he  was  there,  fe*  obtulH%  3  5 J-  £■**. 
and  that  the  defendant  was  there,     Per  Cur.  When  both  3  Saik.34^ 
parties  meet  at  the  time  and  place,  he  that  pleads  a  tender  c*fcaB.R.5*9« 
muft  alfo  plead  a  refufal ;  otherwife  fuch  a  plea  is  naught  tSly€r  ,89«] 
on  demurrer,  but  good  after  verdict ;  and  if  the  defendant  i  Str.  535. 
be  abfent,  he  muft  {hew  that,  and  alfo  that  he  was  at  the  D*»i-  73°« 
time  and  place,  and  tendered.     Vide  1  Sid.  31.  17  or  7   ^7°3#' 
£.  3.  1  x.  2  Sound.  350,  Peters  and  Opie. 

*  2dly,  He  that  pleads  a  tender  at  the  time  and  place,  and  if  one  comet  not, 
no  one  there  to  receive,  muft  (hew  at  what  time  of  the  a^^l?0* 
day  he  was  there,  and  how  long  he  (laid ;  for  he  ought  ca^and  how 
to  (hew  that  he  has  done  all  (hat  could  be  done  on  his  long  he  rttid. 
part  to  accomplifii  what  by  his  agreement  he  was  bound     *  [  624  1 
to  do  (a).    6  Co.  114.  Telv.  38.  %  Cro.  13.  ** 

(«)  Vide  Me,  Str.  544,  777.     3  Br:  P.  C  9s, 

R  3  3dlyf 


624  ffernuf me,  ant  Computation, 

Muft  ftty  tm  3dly,  The  laft  part  of  the  day  is  the  time  the  law  apT 

f^^d^ob-  Point8  for  a  tender,  but  it  mud  be  time  enough  before  fun- 

ftancet  fawn  "  fet  for  tranfading  die  matter  which  is  tendered :  Yet  in 

wy  it.   Vide  the  cafe  at  bar,  wherein  there  could  be.np  transfer,  but  a$ 

8 SUV?!"  **  hours  °f  the  company,  i.  e.  from  ten  to  twelve,  &c9 

...*,:  the  plaintiff  muft  avef  the  ufage  of  the  company,  a^  {fcvr 
tjiathe  came  accordingly  and  ftaid  fo  long* 


%p?^*  Xermrfime,  arto  Computation. 


i.    Anonymous. 

[Mich.  io  Will.  3.  B.  R.] 

PER  Holt,  C.  J.  Mr.  Juftice  Twjfden  ufcd  to  cite  the 
book  of  E  4.,  and  fay,  they  were  to  hear  no  law  tl^q 
laft  day  of  a  term. 

# 

2.     Afmole  yerfiu  Serjeant  Goodwiq. 

[Trin.  11  Will  3.  $.  R.] 

3vadayiaiidfa*.  f*ASE  againft  the  euftos  brevium,  the  declaration  wa$ 
fe^^te**1  delivered  on -Frfiay  roojning,  and  rules  given  to  plead 

aooeottcof  within  four  days,  whereas  Holiday  anjl  Sunday  if  ere  not 
court.  Videpoft  juridical  days.  Et per  Cur.  We  reckon  thern  non  juridici 
•a!"  %M«£  **  to  patters  to  be  tranfa&ed  in  court,  and  therefore  Snth* 
*i."  3  Burr/  days  and  holidays  are  no  days  to  move  iii  arreft  of  judgment^ 
1595.  H.  bi  9.  flu;  as  to  bufinefsdpne  out  of  court,  as  rules  to  plead  with- 
2  t!  R.  557!  m  ^our  4av?>  &c*>  Sundays  are  reckoned  the  tune  with  other 
days. 

[  625  ]  3:     Sir  RoJ>eit  HpwardV  Cafe. 

[Trin.  11  Will.  3.  8.  R.     At  the  Sittings  at  Guildhall.] 

infuranccofH.'s  *  Policy  of  aflurance  was  made  to  infure  the  life  of  Sir 
ifd^of the  A  Ro^ri  Howard  for  one  year,  from  the  day  of  the  date 
hit  day  s  infurer  thereof  ;  the  policy  was  dated  on  the'  3d  day  of  September 
liable*  vide  i<s97.  Sir  Robert  died  on  the  3d  day  of  September  1690% 
TbV\  &?'  about  one  o'clock  in  the  morning.  JSf  per  Hah,  C.  J.  I* 
438*  5  Co.  i,  an  a£bior»  hereupon  it  was  ruled  at  the  fittings  at  Guildhall* 
>tt  i°°'  ift,  Thit  from  tie  day  of  the  date  excludes  the  day,  but 
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from  tie  date  includes  it,  fo  that  the  day  of  the  date  is  ex-  iBoift.  83,305. 
eluded.    adly,  That  the  law  makes  no  fraction  in  a  day,  s^Hoi* ***• 
yet  in  this  cafe  he  dying  after  the  commencement,  and  be-  J^,  t  j*  *' 
fere  die  end  of  the  laft  day,  the  infurer  is  liable,  becaufe 
the  infurance  is  for  a  year,  and  the  year  is  not  complete 
till  the  day  be  over :  Yet  if  A.  be  born  on  the  third  day  of 
September %  and  on  the  fecpnd  day  of  September  twenty-one 

J  rears  afterwards  he  makes  his  will,  wis  is  a  good  will; 
or  the  law  will  make  no  fra&ion  of  a  day,  and  by  confe* 
quence  be  was  of  age. 

4»    Allen  vcrfus  Brookbank. 

[Trin.  1 1  Will.  3.  fi.  R.] 

T  J  P  O  N  a  libel  in  the  Spiritual  Court  for  inoondneney,  Cforion  may  lie 
U  the  citation  wasferved  on  the  Sunday,  and  fixed  on  die  J[d*  ^JJj* 
church-door,  and  that  was  obje&ed  to  be  void,  becaufe  it  2*  on  Surfa?, 
is  a  procefs.  Fide  22  Car.  2.    Holt,  C.  J.  That  ftatutecx-  5AM.  45* 
tends  not  to  this  procefs,  nor  to  fummons  at  the  church  \  c*rth* 504* 
bat  only  to  fuch  procefs  which  may  as  well  be  executed  at 
any  other  time. 

5.    Lord  BellamontV  Cafe. 

[Pafch.  is  WiU.  3.  B.R.] 

*"pHE  attorney-general  moved  for  a  trial  at  bar  laft  Trial  at  bar  Uft 
*     paper-day  in  the  term,  in  ad  aftion  againft  the  go*  CPJ^*  Pt* 
vernor  of  New-Tork,  for  matter  done  by  him  as  go* 
remor  («) ;  and  granted,  becaufe  the  king  defended  it. 

{a)  FideCvwp.  161 . 

6.     $ir  Chriftopher  Hales  verfus  Owen. 

[Trin.  %  Ann.  B.  R.) 

Vl?  If  DAT  is  not  included  in  the  four  days  to  move  in  faa*y  0*  h. 
0  arreft  of  judgment,  but  the  defendant  muft  hav*  four  %£*>»  » 
juridical  days.      Fide  pqft  627.  6  Med.  259*9  ante  pi.  2.  (*)  mort  in  vntt 

Of  judSOKBt. 

($)  D.  ae.  4  Bur.  2130. 

Note  $  Bail  may  apprehend  his  principal  on  a  Sunday.    Jtt4ge  Blencowt's 
)AS.  Mich.  3  Ann. 


6*6 '  Cerm^tlme,  ant  Computation. 

7.     Parker  t/tfjjfof  Sir  William  Moor. 

[Hill,  a  Ann.  B.  R.     t  Ld.  Raytn.  1028.  S.  C] 
H.  may  be  taken  O^^  WM  ******  0TI  &  &*"*"!?  ty  VlltUC   of  an  efcapC. 

on  anefcape-  **-'  warrant,  and  it  wa«  held  good ;  for  one  may  take  an- 
rv'"Ds.Cc.Sun~  oA***n  a  Smoky  upon  freft  purfait,  and  this  is  in  th* 
6  Mod.95,iit  nature  of  it,  tkough  it  be  by  a  new  method,  for  this  is  no 
»*,  63, 96, 154,  original  procefs,  but  the  party  is  in  ftill  upon  the  old  com* 
l\t    3  s^it?5'  fitment  continued  down  (*). 

148.     Bl.  Rep.  X273. 

(a)  Vide  note  to  Wilpm  v.  Tucker,    execution  on  a  Sunday.    Rex  v,  Myers  * 
1  Salk.  78.,  and  add,  that  a  defendant     1  T.  R,  265. 
in  a  penal  action  cannot  be  taken  in 

«t.'£U  8-  Hafv7  verfns  Broad- 

'  fPafch.  3  Ann.  B.  R.] 

Tres  Trin.  on  A  Writ  of  inquiry  was  returnable  tres  Trin.,  which  wai 
Sunday,  writ  of  /l  Sunday,  and  the  writ  was  executed  on  the  14th,  and 
tunable)  ««-'"  l^at  was  ^ondayy  which  was  kept  as  the  ejoin-day,  but 
cotcd  Monday,    was  a  day  after  tres  Trin*     A  writ  of  error  was  brought, 

Coo'rt  Uke"'  *  °X'  Et  P"  Cur'* 

dic»i  notice  if"       1^>  A  writ  may  be  -executed  the  day  it  is  returnable  (£), 

computation  of  but  not  after.     2dly,  The  Court  may  take  notice  of  this 

6  Mo^  VWes     judicially,  and  there  needs  no  writ  of  error,  and  no  affign, 

148, 160*252,'  nwnt  of  this  for  error  on  the  record.     So,  5  Co*  45.,  #  the 

See,    1  Leon.     Court  took  notice  that  the  tefte  of  the  writ  of  covenant  was 

Mod.CafoT  .  aftcr   the   rcturn-      Vide  Co.  Ent.   250,  Mo.  57 1.,    and 

S.C."  aKeb.59.  PUwden,  Fj/bf  and  Brockets  cafe,  the  Court  took  notice 

j  Ton.  301.        the  proclamation  of  a  fine  was  on  a  Sunday.     3dly,  There 

8i°di#6c*fC$  +-J   was  no  difference  between  moveable  and  immoveable  feafts  \ 

Joi.  2*1      "    for  the  moveable  calculation  for  Eajler  was  made  by  the 

Cro.  Eua.  227.    council  of  Uice%  but  received  in  England  and  made  part  of 

•N.^Rep?'     l^c  Calendar,  which  is  cftablifhed  by  the  law  of  England  ; 

Gage's  c.  not      Therefore,  whether  the  fcaft  be  moveable  or  immoveable, 

amended,  but     or  whether  the  computation  is  by  the  day  of  the  month  or 

reverted.    Moor  ^  ^  Qf  ^  ^^  v;^  j^  Lwueprox.  pojl  tres,  CTr.,  as  it 

is  in  judicial  proceedings,  we  have  the  fame  law  and  the 

fame  rule,  and  the  Court  cannot  but  fee  and  take  notice 

of  what  appears  to  them.     Vide  1  Cro.  53.    1  J*ev.  io,6\ 

.    1   Sid.  301.       P/orvd.  265,   t66.  b.    Jb,  524.    J)j.  181. 

//.  52.  21  H.  6.  13.  pi.  4,    3  Cro.  227.  Lot.  118.    2  Cro. 

5063  54B.    I  ^0//.  301.    5to/.  de  Anno  BiffextiVu     Harvey 

verfus  JJrW.     The  judgment  was  reverfed  (t). 

(J)  je.*r.aLd.*ajw.  14^9.    47*r.        (<)  Vide  ac.  Str.  jhi.      fty  Sfr, 
*♦*.    >/ff  37*-  3*7- 
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o.     Davies  verfus  Salter.  s- c- « Mod. 

[Mick.  3  Ann.  B.  R.]  a*6' 

A  Writ  of  inquiry  was  returnable  tres  feptiman.  Trin*f  Sa™*Prfnt» 
**  which  was  Sunday  the  13th  of  June,  and  the  writ  ap-  ioanvl  294! 
peared  to  be  executed  the  14th  of  June,    Judgment  pro  6  Mod.  41, 8r, 
quer.%  and  error  brought;  and  Eyre> urged,  that  the  Court  l6o»  x96* 
could  not  take  notice  of  the  days  of  the  month*  1  Cro.  275.        -  - 

Teh.  140.     1  Ro.  Abr.  595.      Sed non  allocatur ;  thus  he        [627] 
urged,  that  Sunday  ought  not  to  be  reckoned,  but  Monday  1  Ton.  300. 
in  lieu  of  it.     Vide  Br.  c.  5.  2  Cr*.  16.  1  Cro.  11.  £//*r  i^.f 3". 
ift//,  C.  J.  If  Sunday  happen  to  be  the  4*0  diepoft,  the  hold-  6  MoSlVi*  81, 
ing  of  the  term  mull  of  neceflity  go  over  till  Monday.    So  160,  196. 
if  &/mkj  happens  to  be  the  eflbin-day  :  And  as  to  the  re-  l  ^  ,35# 
lation  of  judgment,  where  the  ejfoin-day  is  a  Sunday,  the 
judgment  can  only  relate  to  the  firft  judicial  day.     All 
quinden.  Oclab.  5^V.  are  inclufive  2  Here  we  enter  die  Lun*9 
isfc9  and  that  is  inclufive.     In  C.  B.  they  enter  a  die 
Luna,  &c.%  and  yet  that  is  inclufive  too :  But  in  the  prin-  Ante  415,  H$. 
cipal  cafe  there  is  no  neceflity  •,  the  writ  might  have  been 
executed  fooner',  or  returned  at  another  day. 


%Ttfottft. 


i.     Young  verfus  Ruddle.  108,1359. 


Vide  Lutw.  107, 
jo8,  1359. 
2  Cro.  111. 

[Mich.  7  Will.  3.  B.  R.    1  Ld.  Raym.  60.  S.  C.]  r.^V*; 

ASSUMPSIT  and  quantum  meruit :  The  defendant  Aflumpfit,  fttjf. 
■^    pleaded  he  gave  the  plaintiff  a  beaver-hat  in  fatisfac-  S££&^ 
-tion  of  the  promifes,  and  the  plaintiff  accepted  it  in  fatif-  the  acceptance, 
faction :  The  plaintiff,  protefiando  that  he  did  not  give  it  in  |°£-  5  ™°**6' 
fatisfadtion,  traverfes,  that  he  accepted  it  in  fatisfaftion ;  y0ungT.  R„Jd^ 
to  which  it  was  demurred,     id,  It  was  urged,  that  this  Carth.  s.c. 
could  not  be  pleaded  in  fatisfacYion  of  the  promifes,  but  347->  «iw 
ihould  have  been  of  the  damages,  like  Neat's  cafe,  Tel.  192.  5  Rep*  p'anneiri 
In  debt  upon  an  obligation,  the  defendant  pleaded  a  load  cafe.    Mo.  6771 
of  lime  given  in  fatisfacYion  of  the  obligation,  and  it  was  *7*^    Sly'  i^' 
held  no  plea ;  for  it  ought  to  be  pleaded  in  bar  of  the  mo-  Jj.  68, 1 93. 
ney  due  by  the  condition.     Sed  per  Cur.  A  releafe  of  the  Comb.  346. 
condition  would  have  been  no  bar  to  debt  on  the  obliga-  CafeiB«  *•*$• 
tion ;  but  a  releafe  of  the  promife  in  the  cafe  at  bar  had 

•  been 


6*7  Gtetoetfr, 

VideStr.  *i,*  been  a  good  plea.  2dly,  It  was  urged,  that  this  traverfc 
x  WUf.  338.  was  naught  j  for  if  the  gift  in  fatisfaaion  be,  admitted,  hit 
acceptance  will  not  be  material,  Etper  Holt,  C.J.  The 
acceptance  is  material  as  well  as  the  gift ;  to  plead  a  gift 
without  (hewing  the  other  received  it,  would  be  naught  (a)  \ 
£  020  J  either  is  traverfable.  Fide  Hob.  178,  Et  per  Rokeby>  J9 
The  gift  is  neither  admitted  nor  confeflcd  in  this  cafe  by 
the  plaintiff,  becaufe  there  is  a  protejlando  to'  the  gift  $  fo 
that  it  doth  not  appear  here  was  any  receipt  at  all. 

(a)  R.  ac.  Str.  573. 

£.     Pullea  verfus  Benfon. 

[Mich.  10  Will.  3.  B.  R.    x  Ld.  Raym.  349.  S.C.] 

20  die 


Kon 


antea  held    T  N  debt  on  a  bond,  the  plaintiff  declared,  quod  def. 
no  travcrfc         1  Novembr.  conceffitfe  tetferi,  tfr.,  & profert  in  cur.fcriptum 
m^r m^ftbe   PT^iEt.  geren.  daU  eijaem  d\e  tf  anno.    Defendant  pleads, 
difciofed  befott   that  it  was  firft  delivered  30  die  Novembr.  &  mn  antea  t  and 
he  can  conclude  Qiews  the  writ,  on  which  he  was  in  cuftody,  was  return? 
Cro^EhTish'    a^lc  l*4"'^*  Martini,  fo  that  the  bond  was  taken  after  the 
443'.    1  Leon,   return  of  the  writ  \  and  then  relies  on  the  ftatute  of  H.  6. 
Vc  c  ff*B2R  ^c  pla'10*^  demurred  and  had  judgment;  and  the  Court 
ao4.'  Hfok  558.  *&£*&>  tnat  mcrc  matter  of  fuppofal  is  not  traverfable,  no 
*  more  is  matter  alleged  out  of  due  time,  no  more  is  matter 
immaterially  alleged:  But  they  field  the  20th  day  of  .Wa- 
com. Pleader,    vember  an  exprefs  allegation  5  and  that  the  defendant's 
o.  11,13.        p^  na(i  made  it  material)  for  the  validity  of  the  bond 
turned  wholly  upon  the  day  of  the  delivery \  upon  which 
reafon  the  defendant  fhould  have  traverfed  its  delivery  on 
the  20th  (a).     And  the  Court  held  the  non  antea  was  no 
traverfe,  becaufe  it  is  that  which  cannot  be  lefted  upon ; 
but  the  party  mud  difclofe  farther  matter  before  he  comes 
to  conclude.     Cited  Teh.  138.    2 Cno.  263.    5/^7.26. 
Vide  Sand.  2*.    2  Keb.  108.    1  Sid.  300.   Telv.$\.     Put  Holt,  C.  J.  faid, 
that  that  cafe  of  H.  7.  came  not  up  to  this  cafe. 

(a)  Vide  Kel  229.   Beverly  v.  Pint*  7  Mod*  16.    Benjamin  v.  Howell,  1  Jftl/i 
8 1 .     20  Fin.  342.     \Bac.Ab.  79. 

*Mo*.  68.  3.     Chance  verfus  Weeden. 

[Mich.  13  Will.  3.  B.  R.     1  Ld.  Raym.  7Qp.f  named  Chaun- 
cey  v.  Wiode. ] 

De  mjorta  foa     >*p  R  E  S  P  AS  S  for  200  buflicls  of  fait :  The  defendant 

TScad"  t2i0*       *ct8  *ortk  *c  a^  *°r  ky*ns a  duty on  ^ l0  ^  3** 

juftificLdSa* by    that  it  was  put  on  board  to  be  exported,  not  being  weighed. 


&f .;  that  he  was  an  officer,  &c,  and  feifed  it ;  the  plain-  «he  common  U* 
tiff  replied  de  injuria  Jua  propria  ahfq;  tali  caufa ;  the  deT  *££*$&* 
fcndant  demurred.    Et  per  Holt,  C.  J.  Where  the  de-  i  Lev.  307, 
fendant  juftifies  by  virtue  of  an  authority  by  the  common  3°8-  3^-4*- 
law,  as  a  conftablc  by  arreft  for  breaking  of  the  peace,  un-  £^£  p]^t 
(der  procefs  of  the  admiralty,  {3V.,  de  injuria  fua  propria  is  f.  18.  1  Ler. 
p.  good  replication $  (p  it  is,  and  by  the  fame  reafon,  when  "> >••  3  *JJ* 
pne  juftifies  by  an  authority  of  an  aft  of  parliament  5  for  t^  &ciS»tB.lu 
being  a  general  law,  the  ftatute  ean  be  no  part  of  the  iflue.  580.   vide ' 
Vide  16  H.  7.  2.  5  H.  7.  6.     Co.  2T«/.  643,    A  juftifica-  *****  «•• 
lion  upon  the  ftatute  de  malefoRvribus  in  parcis,  and  a  like 
replication :  As  for  the  cafe  in  Crogafis  cafe  of  wafte,  and 
enter  pur  view.  Hob,  C.  T.  fajd  it  flood  on  a  particular 
reafon.    Alfo  the  Court  held  the  plea  ill,  becaufe  it  was 
not  flicwed  what  fort  of  fait  this  was,  bay-falt,  pit-falt, 
whitebait,  &c,  for  the  ftatute  does  not  <W«*d  to  all. 
Judgment  pro  quer* 


[G*9] 


4.    Haywood  verfus  Davies  &  al, 

{Mich.  1  Ann.  fi.  &•    Vide  tin*  Cap,  title  Abatement,  pL  io^ 
P*g-  4*  (-;] 

VI^HERE  a  tmverfe  ought  to  conclude  to  the  coun* 
**    try,  and  where  with  an  averment. 

La)  To  the  authorities  there  referred  to  add  Hedges  v.  Sanden,  a  T.  R*  43a. 

5.    White  verfus  Bodinam. 

[Pafch.  3  Ann.  fi.  R.] 

LESSEE  forbears  brings  covenant  againft  the  leflbr,  Abfijoeboc,th«t 

declaring  J.  a  demifc  and  covenaSTfor  quiet  en!  JSBSE 

joyment,  and  attorns  for  breach,  that  the  leflbr  did  enter  every  p«t.  Vide 

upon  him  and  oqft  him  of  the  premifes.    The  defendant  *M«d.  **• 

pleads,  that  he  entered  to  diftrain  for  rent-arrear,  abfyte  2  c£  "*$*££ 

fioc9  jthat  he  oufted  him  deframijfts*    To  which  the  plain-  91.  Vmgh.x7s* 

fiff  jiejnjined,  thinking  the  traverfe  ill  \  becaufe  if  he  3  J^L?'4* 

/oufted  him  of  any  part  of  the  premifes,  he  had  a  good  JjBft.  *g^7* 

£ufe  of  aftion,  therefore  he  (hould  have  traverfed,  abfq;  Yelv.'jo.  ' 

r,  that  he  oufted  him  of  the  premifes,  or  of  any  part  J,1?**'  *>7* 

thereof  (b).  But,  fer  Cur.  The  plea  is  well  enough  in  this  ,  vent^*. 

jcafe ;  for  if  the  plaintiff  will  join  iflue  upon  the  matter  of  s,  c.  6  Mod. 

the  traverfe,  and  prove  the  oufter  of  any  part,  the  iflue  s5°* 
jpiall  be  for  him :  And  the  Court  took  a  diverfity  between 

[b)  Fide  Colbornt  r.  *$tockdalc,  Str.  694.  8  Mod.  58. 

pleading 


6*9  Cratttrfe, 

pleading  the  general  ifiue,  as  in  debt,  you  mull  plead  non 
debet  nee  aliquant  inde  parcellatn,  and  a  fpecial  ifiue,  as  this 
is.  3  Cro.  83,  84.  Dyer  115.  Judgment  for  the  de- 
fendant. 


luiw.,6h,     *  5#     Gilbert  verfus  Parker. 

*  H#  [Pafch.  3  Ann.  B.  R.] 


T  N  replevin  for  taking  cattle,  the  defendant  made  com*- 
*    fance,  that  A.  his  mailer  was  feifed  of  the  locus  in  qw>% 


Upon  pleading  a 
Jeifin  generally, 
traverfe  may  be 

taken  that  he  is  2nd  per  ejus  prtcept.  he  took  them  damage- feafant.    Plain- 

OTte^t4"  Mod*  **ff  "T^f  ^at  ^C  was  ***&<*  °f  onc  third  Part>  and  Put 

J50.5  Cre.  EL  "  in  his  cattle,  abfq;  hoc,  that  the  faid  A.  was  fole  feifed. 
372,  785.  •  To  this  the  defendant  demurred,  and  judgment  was  given 
\ 00*66  u*.  'g*"1^  ^im  9  f°r  l^c  defendant  makes  4  conufance  under 
Mod.  c«V.  15S.  his  mafter  as  fole  feifed,  when  he  was  only  tenant  in  com- 
*.  c.  mon ;  in  which  cafe  he  fhoyld  have  pleaded  according  to 

the  truth,  that  he  was  only  tenant  m  common,  teV.   When 
the  defendant  pleads  his  mailer  was  feifed  in  fee  of  the 
9  Mod.  60,        place   where,   toV.,  that  mult  neceffarily  be  underflood 
YcW.  14^         xhzt  he  is  fole  feifed  5  and  whatever  is  neceffarily  under* 
flood,  intended,  and  implied,  is  traverfable  as  much  as  if 
it  were  expreffed ;  and  therefore,  though  a  feifin  in  fee  is 
[  630  J        only  alleged  generally,  yet  that  being  intended  a  fole  fei- 
fin, the  plaintiff  may  traverfe,  abfque  hoc,  that  he  is  fole 
feifed ;  fince  the  plaintiff  makes  himfelf  tenant  in  common 
with  the  defendant,  it  had  not  been  enough  to  fay,  that  he 
is  tenant  in  common,  without  traverfing  the  fole  feifin. 
SC*89.  Lutw.       adly.  The  Court  held  he  might  either  traverfe,  abfq3 

Ante'580)  58-.  ^f>  t^iat  ^e  wa8  f°le  fetfe^>  or  l^at  he  was  feifed  modo  vSf 
3  Lev.  104.  forma.  Hob.  119.  3  Cro.  795.  Winch.  7.  2  Mod.  6. 
Dyer  280.,  of  which  the  Court  doubted,  but  faid  there 
might  be  difference  between  parceners  and  tenants  in 
common  who  are  feifed  per  my  &  per  tout.  Fide  1  E.  4. 9, 
2  Vent.  228.  Hntt.  120.  Iiob.il.  Mo.  863.  37  ff.  6.  31, 
Kil.  27.    I  Lean.  78.  32  H.  6.  2,  6.  21  E.  4.  65, 
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Xreafon. 


See  l  Hawk. 
P.  C.  cap.  17. 
Hale's  P.  C.  10, 
xi,  &c.   Kely. 


t.     Rex  &  Regina  verfus  Geary* 
[Mich.  1  w.  &  M.  B.  R.] 

f>EAR  T  was  attainted  of  high  trcafon  on  an  indicV  f£$"*Z£tfrt 
^    ment,  to  which  he  pleaded  guilty.     Upon  a  writ  of  for^^of  ^ 
*rror  brought  to  revcrfe  this  attainder^  the  exception  taken  allocate  before 
was,  that  it  did  not  appear  he  was  afked  what  he  had  to  {^"^j?* #s™c 
fay  why  judgment  fhould  not  be  given  againft  him  ;  and  ^show.  131/ 
all  the  precedents  are  with  an  allocutus  quid,  or  ft  quid  pro 
Je  diare  habeat,  &c.     Vide  PJowd.  387.    Co.  Eat.  532. 
Raft.  455.     And  the  Court  held  the  exception  good,  for 
he  might  have  matter  to  move  in  arreft  of  judgment,  or  a 
pardon  ;  and  the  attainder  was  reverfed. 

2.     Tucker'/  Cafe.  ^.sbow.pjc. 

J  186.  &  Tide  ill, 

[Pafch.  5&6W.4M.B.R.     1  Ld.  Raym.  1.  S.  C]        £*£  * ** 

jpEGINALD  Tucker  brought  a  writ  of  error  to  re-  Judgment  in 
-**  verfe  an  attainder  of  high  treafon,  upon  an  indictment  j^Jj^J^ rJj^ 
againft  him  for  the  rebellion  in  Monmouth's  time.  The  words  co*traK- 
indictment  was,  that  the  defendant  and  another,  ligeantia  geami«fu*?de- 
Jfu*  *  debitum  minime  ponderan.,  did  traitoroufly  wage  war  lament l«L«r! 
againft  the  king  verum  Isf  naturalem  dominum  fuum  contra  y^.  4  Mod. 
pacem,  &c.  16*.    Comb. 

It  was  held,  ift,  That  the  want  of  the  words,  contra  li-  \%£**£j*! 
gcantia  fu&  debitum,  fuppofing  them  to  be  neccffary,  were  earth.  317. 
not  f^pplied  by  the  firft  words,  ligeantiafua  debitum  minimi  Cafci  B. ,K.  51. 
ponder  an.,  &c,  for  a  man  may  not  connder  his  duty,  and   "^.739$. 
yet  may  not  a£t  or  offend  againft  it :  And  contra  ligeumfu-  4  Mod.  16a. 
premum  dominum  fuum,  are*  not  now  neceflary,  nor  were     ♦!"  g*j  "j 
they  anciently  ufed.     Thefe  do  not  pofitively  exprefs,  but  p  ft  6    , 
imply  only,  that  the  defendant  acled  againft  his  allegiance*,    3  j0a.  \\\  Hob. 
and  indictments  (hall  not  be  made  good  by  intendments.     17**  Co-  f\L 
2dly,  Without  the  duty  of  allegiance  there  can  be  no  )?%'    CAlm's 

+  3       %        r  i.7  °  •  Cafe  6|7« 

treafon,  therefore  an  alien  enemy  cannot  commit  trea-  carth.317. 
fon  (a) ;  an  alien  amy  being  here  may :  That  for  want  ladiftmentj  at* 

(a)  This  feems  to  be  not  perfeflljr  Creat  Britain  are  punifhable  as  traitors 
Corre& ;  for  though  aliens  invading  this  for  any  aft  within  the  realm  which, 
kingdom  are  not  guilty  of  trcafon,  the  would  be  treafon  in  a  natural-born  fub- 
fubje&s  (who  refide  withyi  this  realm)  jecl.  Fide  1  Hawk.  ch.  17.  f.  5.  Fof- 
of  a  prince  or  Hate  at  enmity  with    t$r  185. 

therefore    . 


631  Ctttffon; 

to  be  foppTied  by  therefore  of  thcfc  words,  the  crime  wants  s  due  4efcrif/« 

Intendments         f; 
See  a  Hawk.        **uu. 

p.  c.  214  to  It  is  true,  fomc  precedents  bf  indidments  want  the. 

A56.  what  cer-    words  <v*tai  KgeantiafuA  debitum.    But  to  thefe  the  Chief 

h WiSSelS  Jufticc  faW>  ^7  wcrc  cafea of  ttwfon  n*ade  by  particular^ 
Dyer  155.  ads  of  parliament,  and  not  where  the  fad  was  treafon  in! 
1  inft.  129.  its  nature ;  and  that  in  fitch  cafe  it  was  fuffirfent  if  the  in* 
vuiea  Hawk,  didment  piirfued  the  words  of  the  ftatutc,  and  concluded 
P.  C.  251.  contra  format*  Jtatutij  without  concluding  contra  ligeantid 
fu*  debitum.    The  attainder  was  reverfed  (a). 

(a)  This  judgment  of  reverfal  was  affiritied  in  Parliament.  1  Ld.  Raymond  i. 
Sbvw.l'.C.  186,7. 

Ki?S  3.    CharnockV^ 

fee-  3*>  33»  34* 

[7  Will.  3.    j///k  Old-Bailey.] 

Utf£*t?~  T  **  ^  qtottion  was  at  the  trial,  Whether  words  coultt' 
fuitaSon/ mT"  b*  an  ovcrt  a&  °f  treafon  in  compaf&ng  the  death  of 

oven  afifof trea-  the  king  ?  For  Hole,  Placit.  Coron.  1 3.  fays,  Words  are 
taJdi XT**?'  not  an  overt  a^  °^  trcafon,  urilefs  fet  down  in  writing. 
SthfVideCro.  Et  per  Holt,  C.  J.  Loofe  words  fpofcen  without  relation 
Car.  115  &33*,  to  any  aft  or  projed,  are  not  treafon :  But  words  of  per* 

ail*. S*  Saikf"*  fuafion  t0  wu  tnc  k5ng  arc  0VCI*  a^8  °f  high  treafon,  for 
It. "  Holt  133,  is  a  confultiflg  how  to  kill  the  king  j  fo  if  two  men  agree 
301,681.  Fof-  together  to  kill  the"  king}  for  the  bare  imagination  and 


teraoo. 


0**/  1B1!  comPau*"mg  makes  the  treafon,  and  any  external  ad  that 
Rep.  37.  *  is  a  fufficient  manifeftation  of  that  cohipaffing  and  imagin- 

ing, is  an  overt  ad :  It  was  never  yet  doubted,  but  to 
meet  and  confult  how  to  kill  the  king,  was  an  oven  ad 
of  high  treafon.     Fide  Cro.  Car.  117. 

[l>32]  4-     Dominus  Rex  vtrftu  Wakot* 

S.  C.  Pari.  Caf.  * 

«7.*«-  [Trio.  7  Will.  3.  B.R.J 

t£!d*?^k&    X\7  R IT  of  crror  t0  Tctcrfc  a  judgmem  agatnft  the  dc-* 
for*wanteoTthe  *  fendant  in  an  indidment  ot  high  treafon :  The 

words  ipfovi-      judgment  was,  quod  interior  a  extra  ventrem  trabeniur  ;  but 

r"aa?M  mT"  *efc  worcls'  in  c**fP*&u  Vus  &  'Pfi  ******  comburenturi 

tTbntnhv  the  '  were  omitted :  It  was  agreed,  that  if  this  be  a  neceffary 

bowds.    vide  part  of  the  judgment  and  omitted,  the  judgment  is  erro- 

fcc^sfiW1  &c.  ncous »  *or  thc  judgment,  in  capital  cafes  especially*  i* 

Ante  630/     *  ftated,  and  not  arbitrary  ;  and  it  was  held  that  this  was  a 

3  Lev.  396.  neceffary  part ;  for  though  death  is  the  ultimumjnpplicium, 

s«^°^C«th.  yct  death  inflided  one  way  is  more  fevere  than  another, 

$4*\  s.  c.  and  more  formidable ,  and  if  this  judgment  be  right,  all 

other 
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other  judgment*  are  wrong,  for  all  others  have  thefe  Staund.  i**. 
words,  viz.  Inamfpeau,  (sic.     Vide  i  H.  7.  24.    Br.  Co-  Jjj£*j£ 
ron.  121.    Stow'/  ^/m*//  513.    Plcwd.  387.    Raft.  54$.  Cafes  B.  R.  95. 
Staund.  128.  C*.  £«/.  422,  423.     Harrifin,  one  of  the  '"c'l^r 
regicides,  rofe  up  and  (truck  his  executioner  after  his  6S*.T.  Ap.4*. 
bowels  were  cut  out,  which  (hews  the  thing  is  not  impof-  skin.  44*. 
fible,  though  that  be  not  very  material.    At  another  day  J  H**1**  «•  4*» 
it  was  infifted,  that  the  record  below  was  right  on  an  affi-  6th  c4?t!^r»iV 
davit,  that  fwore,  that  the  words  ipfo  vivente  were  in  the 
record  below,  and  therefore  it  was  prayed,  that  the  clerk 
of  the  peace  might  attend  by  rule,  which  was  granted  ; 
and  upon  his  attendance  it  appeared  upon  examination, 
that  the  minutes  of  the  judgment  taken  and  entered  upon 
the  record  of  the  indi&ment  had  thefe  words  in  ;  but  Mr. 
Turner,  clerk  of  the  peace,  faid,  that  Sir  Robert  Sawyer, 
then  attorney-general,  after  the  trial  faid,  that  ufe  was  to 
be  made  of  the  record  in  Ireland,  and  therefore  examined 
it  before  it  was  tranfcribed,  and  then  this  record,  which 
is  now  certified,  was  entered  at  large ;  fo  that  the  ques- 
tion was,  Which  was  die  record  ?  Et  per  Cur.  That  which 
was  entered  at  large  is  the  record.     Then  the  counfel  Record  of  judg- 
moved  it  might  be  amended  by  the  minutes :  And  Holt,  J^^S^11 
C  J.  (aid,  that  if  it  were  amendable,  they  could  not  amended^  the 
amend  it  here ;  for  if  a  record  in  C.  B,  be  erroneous,  we  minutes  of  the 
cannot  amend  it  here ;  but  upon  diminution  alleged  here,  £^j*  ofy^d 
we  grant  a  certiorari  s  but  there  can  be  no  diminution  al-  a  Hawk.  P.  c. 
leged  at  the  Old  Bailey.  *47» 

2dly,  He  qucftioned  much  if  it  were  at  all  amendable,  Bur.  2527. 
and  cited  Satnpjbn's  cafe,  Jones  421.,  where  the  Court 
were  divided ;  ?nd  it  is  there  faid  by  Kelynge,  that  there 
were  no  precedents  of  any  fuch  amendments.  And  after 
the  cafe  had  been  argued  feveral  times  at.  the  bar,  upon  the 
matter  in  law,  the  Court,  Trin.  8  W.  3.,  unanimoufly, 
upon  folemn  arguments,  reverfed  the  attainder,  for  want 
of  the  words  ipfo  vivente,  or  in  confpetlu  ejus. 

5.     CranburnV  Cafe.  [  (>3S  ] 

[Pafcb.  8  Will.  3.  B.  R.) 

CRANBURN,  a  natural-born  fubjed  of  England,  Subjea  indiftwi 
was  indiaed  of  high  treafon  contra  Ixgeanti*  fua  debi-  ^l^S™' 
turn.    It  was  obje&ed,  that  it  ought  to  be  naturalis  ligean-  fuse  debitum, 
tutfu*  debitum,  or  contra  fupremum  naturalem  dominumfuum,  JJ6*1*  ol  «*""?* 
to  diftingui(h  it  from  that  which  is  local  allegiance  \  for  &°  to*  tb/cafc 
there  are  two  forts  of  allegiance  ;  a  natural  allegiance,  as  of  an  alien, 
that  of  fubje&s ;  and  a  local  allegiance,  as  that  of  Grangers  A JJ^631', 
redding  here ;  and  this  is  the  allegiance  in  the  indictment  Hob.**.11  Co. 
mentioned.    Sedper  Cur.  If  an  alien  be  indi&ed  for  trea-  Lit.  n'y.  s.  c. 

fon 
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Holt  686.  fon  cott&a  naturaJem  dominum  fuumf  or  HaturaUs  ligeattti* 

i  s."t.  Ap.%6.  A*  debitum%  the  defendant  may  give  in  evidence  that  he  is 
an  alien $  for  the  indiftment  is  reftrained  to  that  fpecies  of 
allegiance  which  is  not  due  \  but  a  fubjeft  may  be  indifted 
fo,  or  contra  ligeantie  fua  debitum  $  for  allegiance  is  the 
genus >  which  being  fet  forth,  all  fpecies  are  comprifed  un- 
der it. 
in  indiaraents        The  indiftment  was,  that  at  fuch  a  time  and  place  pro- 
fa  comparing     ditorie  tra&averunt  propofuerunt  fa*  confukaverunt  de  viis  & 
the  treSbn  being  ntodis  quomodo  dominum  regem  interficerent  i&  eonfenferunt 
firft  laid,  the        fa*  agreaverunt  quod  quadraginU  homines  eque/lres  fhould  be 
overt  ad  need     provided,  *bV.,  for  that  end. 

StaiL  JT  ft  was-objefted,  that  here  are  two  diftinft  afts  of  high 
*  Hawk.  P.  c.  treafon,  and  the  latter  is  not  laid  to  be  done  proditorie, 
1%,  39,  &c  gej  mn  allocatur  .  for>  by  Mr.  Cowper,  the  et  makes  the 
whole  but  as  one  fentence  ;  at  leaft  it  conveys  the  force 
of  the  words  in  the  former  fentence  to  this,  and  makes  it 
partake  of  them.  Et  per  Holt,  C.  J.  Here  is  but  one  trea- 
fon alleged,  viz.  compafling  the  death  of  the  king,  and 
that  is  (aid  to  be  proditorie;  therefore  it  need  not  oe  re- 
peated again  in  fetcing  forth  the  overt  aft ;  for  the  overt 
aft  is  not  the  treafon,  but  evidence  of  the  treafon.  The 
treafon  itfelf  lies  in  compafling!  which  is  an  aft  of  the 
mind.  Accordingly  in  the  cafe  of  the  regicides  h  was 
agreed,  that  the  indiftment  mould  not  be  for  killing  the 
king,  but  for  compafling  and  imagining  his  death,  and 
that  the  killing  ihould  be  alleged  as  the  overt  aft ;  for  by 
the^foV*wn*  thc  ftatutc  thc  trafon  confifts  in  the  intention.  But  if  a 
fifliintte'aSr"  diftinft  treafon,*  as  that  of  levying  war,  had  been  alleged, 
where  the  treafon  confifts  in  the  aft  and  not  in  the  inten- 
tion, the  aft  mud  have  been  faid  to  be  done  proditorie ; 
for  the  aft  of  levying  is  a  treafon,  and  not  an  overt  aft  of 
treafon  or  bare  matter  of  evidence. 


[634]  6.     Cook9/  Cafe. 

[8  Will.  3.    At  the  Old-Baijey.] 

Copy  of  indift-     |  N  the  indiftment  againft  Cook%  after  the  Court  was  fat 

t^iSaS!*  and  thc  JUTy  called»  but  not  {Woro»  Sir  Bartholomew 
Shower  of  counfel  for  the  prifoner  made  objeftions  to  the 
indiftment,  but  it  was  held  right  enough  \  upon  that  he 
urged,  that  then  he  had  not  had  a  copy,  and  the  prifoner 
could  not  be  tried.  Et  per  Cur.  By  the  words  of  the  aft 
he  is  to  demand  it,  and  he  has  it  to  enable  him  to  plead, 
and  till  then  he  is  not  to  plead.  In  this  cafe  he  has  plead- 
ed 5  therefore  this  benefit  is  waived,  and  the  prifoner  has 
admitted  he  has  a  copy,  or  did  not  think  it  for  his  fervice 
13  to 
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to  require  It,  but  was  able  to  plead  without  the  help  of 
it  (a). 

(a)  By  flat.  7  Ann.  e.  21 .  the  party  to  be  produced,  and  the  jurors  impan- 
indifted  (hall  have  a  copy  of  the  in-  nelled,  delivered  to  him  ten  days  be- 
diclment,  and  a  lift  of  all  the  witneffes    fore  the  trial. 

7.     VaughanV  Ca/e. 

THE  defendant  was  indifted  for  treafon,  in  adhering  indtttment  for 
to  the  king's  enemies,  cum  pluribus  fubdit'rs  Gallicis  treafon  in  levy- 
immicisdomini  regis,  and  that  they  did  navigate  a  certain  {£*  ■**£  °nea  " 
veffel  caHed  Clancarty,  with  a  defign  to  deftroy  the  king's  king's  enemies 
fliips.     And  it  was  held  by  Holt,  C.  J.  and  the  other  juf-  *|^J^  wS** 
tices  at  the  trial,  that  an  indiftment  for  levying  war,  or  ticuiaHnttancefi 
adhering  to  the  king's  enemies  generally,  without  (hewing  not  good.    Vide 
particular  afts  or  inftances,  is  not  good;  for  the  words  *  h^F'q% 
of  the  ftatute  are,  and  thereof  be  provably  attainted  by  fame  Ho'i^So." 
overt  deed,  which  comes  after  the  particulars  of  compafling  5  s.  t.  17. 
the  king's  death,  levying  war,  and  adhering  to  the  king's  6  s#  T*  Ap* 57# 
eftemies  \  and  it  would  be  violence  to  rcftrain  them  to  die 
firft  article  only  without  regard  to  the  laft,  to  which  they 
are  equally  connected ;  if  they  are  to  be  reftrained  to  a 
ifingle  article,  it  ought  rather  to  be  referred  to  the  article 
of  adhering  only. 

And  if  it  be  not  a  good  indictment  without  fpecial  afts, 
l&c.s  the  queftion  is,  Whether  thofe  that  are  alleged 
ought  not  to  be  proved,  and  no  others?  Etper  Holt,  C.  J.  Fofter  245. 
A  diftinft  overt  aft  cannot  be  given  in  evidence,  unlefs 
it  relate  to  that  which  is  alleged,  or  conduces  to  the  proof 
of  it.  But  if  it  conduce  to  prove  an  overt  aft  alleged,  it 
is  good  evidence  ;  as  if  confulting  to  kill  the  king  be  al- 
leged, any  aftings  or  doings  in  purfuance  of  that  consult- 
ation may  be  proved  ;  for  it  proves  their  agreement  and 
confent,  and  is  a  farther  manifeftation  of  the  aft  alleged 
in  the  indiftment. 

It  was  alfo  objefted,  that  in  evidence  the  feamen  mud 
appear  to  be  Frenchmen  born ;  for  if  they  were  Dutch, 
they  are  not  fubditi  GallicL 

adly,  That  though  he  was  faid  to  adhere  to  the  king's  r  *  ^ 
enemies,  yet  it  was  not  faid  to  be  againft  the  king.  L    3  5  J 

3dly,  That  this  was  not  a  fufficient  aft  of  adhering, 
without  fighting,  or  fome  aft  of  hoftility.     Etper  Cur. 

ift,  If  the  States  be  in  alliance,  and  the  French  at  war  joining  with  re- 
with  us,  and  certain  Dutchmen  turn  rebels  to  the  States,  bels  fubjecis  of 
and  fight  under  Command  of  the  French  king,  they  are  i»-  ^JjjyiJ^ ' 
imici  to  us,  and  Gallici fubditi :  For  the  French  fubjeftion  the  command  of 
makes  them  French  fubjefts  in  refpeft  of  all  other  nations  an  enemy  prince, 
but  their  own ;  and  if  Gich  cruife  at  fea,  and  an  Englijb-  Z%?™£  ld* 

Vox..  II.  S  man        *' 


man  affift  them,  he  is  a  traitor,  but  not  a  pirate,  for  noftg 

are  pirates  that  ad*  under  the  Command  of  a  fovereign 

prince. 

though  the  2^J?  Adhering  to  the  king's  enemies  mutt  of  neceffitjr 

fighting  be  di-    be  againft  the  king ;  and  therefore  if  an  Englijhman  affift 

redly  againft  an  the  French^  being  at  war  with  us,  and  fight  againft  the 

^Hawtptc.    king  °^  tyainf  who  is  an  ally  of  the  king  of  England,  this 

37»  38.  1S  treafon*  as  adhering  to  the  king's  enemies  againft  the 

king ;  for  the  king's  enemies  are  hereby  (lengthened  and 

encouraged,  and  to  is  within  the  exprefs  words  of  25  is.  3. 

of  adhering  to  the  king's  enemies ;  and  it  is  fufficient  to 

allege  the  treafon  in  the  words  of  the  ftatute. 

Outting  13  a  fuf-      3<lly»  Cruifing  is  a  fufficient  overt  ad  of  adhering,  com* 

ficicnt  overt  aft.  farting,  and  aiding ;  as  if  Englifhmen  would  lift  themfelvcs 

and  march,  this  is  fufficient  without  coming  to  battle,  and 

there  may  be  levying  war  without  actual  fighting.     Vide 

Vaugharis  trial. 

See  Raym.  367.  That  an  inditlment  for  high  treafon  may 
be  tried  by  nifi  pr'ms. 
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t.     Incledon  verfus  Burgefs. 
[Mich.  iW.&M,  B.  R.    Intr.  Mich.  4  Jac.  2.  Rot.  282.] 

Contra  pacem  is  "^  R  E  S  P  AS  S  for  breaking,  entering,. and  depafturing, 
Jofc  4J!".  cw?  36  Car-  2>  continuando  the  depafturing  till  4  Jac.  2., 

Jac.  527.  <ontra  pacem  domini  regis  nunc,  which  was  K.  James  the  Se* 

1  Hawk.  244.  cond.  This  was  held  naught,  for  then  there  is  no  contra 
6  Mod.!*?.3"  t°cem  *°  *ht  trefpafs  tempore  Carols  Secundi,  but  it  is  omit- 
4  Mod.  145.  ted,  and  contra  pacem  is  fubftance*  Vide  Cro.Car.  325. 
V»vu.C"' >•♦*>>  443.  537- 

1  Sid.  25).  s  Cro.  377.  %  V«nt«  49.  Shovr.  17.  Comber.  166.  S.  C.  Carth,  65.  S.  C» 
Holt  342.  4  Sc  5  Ann.  c.  16.  nuft  be  taken  advantage  of  on  fpecial  demurrer. 

2.     Hore  verfus  Chapman. 
[••*  1  WilL&M.  B.R,] 

Decia v;  n in  |N  trefpafs  the  plaintiff  declared,  quare  vi  &  armis 
trefpafi,  Qoare  1  claufumfregit%  and,  after  verdict  for  the  plaintiff,  judg- 
&*ietVu?*  mcnt  was  'rrcfl»d>  iot  quart  w  not  pofitive  but  intcrroga- 

8  .  tory, 
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tory,  and  much  vrorfe  than  quod  cum.     Vide  i  Cro.  420.  *°6. *  Jon.  197, 

a  6*.  47.  2  Buift.  214.  Go/a.  251.  2  iw.400.  1  s«*.  ;g7#^;* 

326.    3  Cro.  57.    1  Keb.  377.  4,3!   ,  wilfon 

99.  ft  Wilibo  203.  Cont». 

3,     Wildgoofe  verfus  Kellaway. 

[Trin.  3  W.  &  M.  B.  R.    Rot.  268.] 

*"p  R  E  S  P  AS  S  for  breaking  his  houfe  and  taking  away  Declaration  ?n 
*    his  diQics -,  the  defendant  juftified  under  a  by-law,  but  *•*■*•  without 
that  being  ill,  the  plaintiff  demurred  ;  but  the  defendant  ^tj^,^. 
took  exception  to  the  declaration,  becaufe  it  wanted  the  murrer.    Vide 
words  vi  4sT  armis ;  and  the  Court  held  it  naught  on  a  ge-  s  Kawk»  H5» 
ncral  demurrer  (*),  being  an  omiffion  of  thefubftance;  l*H*wlutAi9 
for  it  alters  the  judgment  from  a  capiat ur  to  a  mifericordia.  24a. 
betnf  It  belongs  to  the  jurifdiftion  of  the  county  court,  if 
it  be  a  trefpafs  without  vi  &  armis. 

[a)  By  flat.  4  and  5  Ann.  c.  16.  it  is  aided  on  a  general  ckmufrer. 

4.     Smith  verfus  Kemp,  [  637  1 

[Trin.  4  W.  &  M.  B.  R.]  186.Skin.34a. 

Holt  32s. 

TRESPASS  vi&  armis*  for  taking  fifties  ex  libera  Tiefpafi  lies  for 
pifcaria  fua.     Upon  not  guilty  pleaded,  and  verdift  fi£ l^m  *^r* 
for  the  plaintiff,  it  was  moved  in  arreft  of  judgment  by  toWng'hiTfiih. 
Cartbew,  that  he  that  had  libera  pifcaria,  could  not  main-  Comber.  11,433. 
tain  trefpafs;  and  compared  it  to  the  cafe  of  a  commoner  *g£c4 ^V- 
who  could  not  bring  trefpafs  for  a  trefpafs  done  in  the  s.  c.  *h.  who 
common :  1  hat  libera  pifcaria  was  not  like  libera  warrena,  h*&  fee  wanoi, 
for  he  did  allow  that  he  who  had  libera  warrena  might  ^^S2a*m" 
have  trefpafs  againft  any  one  but  the  owner  of  the  foil,  for  but  the  owner^of 
hunting  in  his  free  warren.     2  JR*.  m,  550.,  becaufe  the  foil,  for    . 
libera  warrena  was  a  liberty  to  hunt  in  one's  own  or  ano-  $UJJ|2J  lf£et* 
therms  ground,  exclufive  or  all  others;  and  that  this  was  xKeb.  178.' 
granted  by  the  king,  who  is  mafter  of  all  games :  But  3  Mod-  97- 
libera  pifcaria  was  only  a  freedom  of  fifhing  with  others,  x  Mod"  ,0* 
and  the  fame  with  communis  pifcaria%  and  for  this  he  cited 
1  Infi.  12a.,  and  that  fuch  a  grantee  had.  only  a  liberty  to 
take  fith,  and  no  property  in  them  until  taken  5  and  fo 
prayed  that  judgment  might  be  arretted. 

Holt,  C.  J.  cited  and  relied  upon  the  Reg.  95.  in  point,  vide  Da*.  Rep. 
where  there  is  the  fame  writ,  and  likewife  in  F.  N.  B.  15.  *s+  » ^^ 
G.  H.  43  2?.  3. 1 1,  6.,  and  faid  there  were  three  forts  of  *37* 
fifherics.     1.  Separalis  pifcaria,  and  there,  he  who  had  the 
fifhery  was  owner  of  the  foil,  and  therefore  it  is  a  good 

Vol.IL  #S  3  plea 
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pica  in  an  aQton  brought  by  Mm,  that  it  is  Ubtrum  torn* 
H.  having  fiberi  mmtam  of  another,  adly,  £&ra  ptfcarioy  which  is  where 
pifcatfa  *ath  the  right  of  fiflung  is  granted  to  the  grantee,  and  fuch  a 
5fb^MidCo.tiL  P*1**6  kath  a  property  in  the  fifli,  and  may  bring  a  pof- 
i22,  denied.  feffory  a&ion  for  them,  without  making  any  title.  3dly, 
Vide  ante  556,  Communis  Jnfcaria,  and  this  was  to  be  refcmblfd  to  the 
cafe  of  other  common ;  and  difaHowcd  tlie  authority  of 
I  Inft.  12a.  (a)  Eyre,  Juftice,  faid,  that  he  took  1  Inft. 
122.  to  be  law,  and  that  many  judgments  and  precedents 
were  founded  upon  that  cafe,  and  that  bh*ru  tx  vi  Urmini 
did  imply  common,  which  the  Chief  Juftice  and  Dolien 
denied  in  defence  of  the  Reorder.  Et  mot*  Jicl-juitpsr 
Corthew  in  this  cafe,  that  there  were  feveral  writs  tfceie 
againft  law,  particularly  R.  105^  trefpafs  per  baron  an/d 
feme  for  affaulting  the  wife,  and  taking  the  good6  of  the 
hufbaui 


it  Co.  17,  6c. 
Cro,  Car.  553, 
3S4< 


(a)  Thepaflage  in  1  Inft.  122.  rela- 
tive to  this  fobjeft  is  as  follows :  «'  A 
man  may  prefcrjbe  to  have  feperaltm 
piftariam  in  fuch  a  water,  and  the 
owner  of  the  foil  fhall  not  fi(h  there ; 
but  if  he  claim  to  have  communiam  pif- 
cari<e»  or  liberam  pifcariam*  the 
owner  of  die.  foil  (hall  fiih  there."  In 
*  #J.  Com.  39.  it  is  Hated,  agreeably 
to  the  opinion  of  Holt,  that  ownership 
of  the  ioil  h  efleiftial  to  a  feveral  f  fe- 
«ry ;  but  in  Seymour  v.  Lord  CaurUuay, 
5  Bur.  28 14.  tbe  Court  declined  giving 
^ny  opinion  upon  the  point.  In  Ku- 
mrJUy  v.  Qrpe,  Doug.  56.  it  is  men- 
tioned as  a  point  which  feems  (till  not 
quite  fetded.  Mr.  Margrave,  in  a 
note  to  the  above  pafTagc,  tn  1  Inft. 
obferves,  "  We  donotunderfiand  why 
a  fcveral  EJhery  ftould  not  exift  with- 
out the  foil,  as  well  as  a  feveral  paf- 


ture."  And,  having  examined  the  au- 
thorities in  fupportof  the  contrary  po- 
rtion, he  fays,  *'  The  arguments,  as  it 
mould  feem,  are  ftiort  of  the  purpofe, 
for  at  the  utmoft  they  only  prove,  that 
a  feveral  fjfljery  is  prefumed  to  com- 
prehend the  foil,  till  the  contrary  ap- 
pears, which  is  perfelliy  confident  with 
Lord  Coke9*  poikion,  that  they  may  be 
in  different  perfons ;  and  indeed  ap- 
pears the  true  dofrine  upon  the  fab- 
jed."  In  Seymour  v.  tafd  Courtenay 
it  was  ruled,  that  a  grant  of  fflhery* 
with  the  exception  of  oyilers,anjla  re* 
fervation  of  a  right  to  take  {Uh  fpr  the- 
grantor's  own  title,  conftituted  a  (eve* 
ral  ffhery,  no  other  per  fori  having  a 
co-extenfive  Tight  with  the  grantee. 
It  was  hoM,  that  it  ccuti  not  be  a  free 
fihhery,  hecaufe  no  perfoo  had  a  CO- 
eatenivc  right. 


<^0/*fc//^ 


Jufti6cati<m 
araft  confefs  the 
trefpafs.   S.  C. 
4  Mod.  404* 
%  Lev.  1 79. 
4  Mod.  404* 
S.  C.   Styl.  72. 
1  Vent  295. 
%  Jo.  205. 
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5.     Gibbon  vorfus  Pepper. 

[Pafch.  7  Will. 3.  B,  R.     1  Ld.Raym.  38.  S.C.] 

T  N  trefpafs  and  aflajdt,  £sV.,  the  defendant  pleaded  that 
*  he  was  riding  a  horfe  in  the  king's  highway,  atjd  th^t 
his  horfe  being  frightened  ran  away  with  him,  and  that 
tbe  plaintiff*  and  others  were  called  to,  to  go  out  of  the 
way,  and  did  not;  and  the  horfe  ran  upon  the  plaintiff 
agaipft  his  will,  &c.  The  plaintiff  demurred,  and  had 
judgment)  not  but  it  the  defendant  ha4  pleaded  not 

guilty, 
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guilty,  this  matter  might  have  acquitted  him  upon  evi-  3  Lev-  37» 
dence ;  but  the  rcafon  of  their  judgment  was,  becaufe  the  Hob^it^Rd. 
defendant  juftified  a  trefpafs,  and  does  not  confefs  it ;  for  Abr.  54*. 
if  A.  beats  my  horfe,  by  which  he  runs  on  another.  A.  is  Sty!c  7»- 
the  trefpafler,  and  the  rider  is  not.     And  as  to  Hob.  134. 
Mo.  864.  placito  1192.    1  Broivnl.  Precedents  1 83.  they  VldajWilf. 
differ,  for  in  them  a  battery  is  confeiTed, 


411. 


6.     Afhmead  verfus  Ranger. 

[Trin.    u  Will.  3.  B.  R.     1  Ld,  Raym.  551.   S.  C.    Co- 
myns  71.  S.  C] 

TRESPASS  was  brought  bv  leffee  of  a  copyholder  Trefpafs  by  leflee 
for  life,  for  breaking  his  dole,  and  cutting  down  his  of  a  copyholder 
trees  •,  the  defendant  juftified  as  fervant  to  the  Earl  of  fbg  o^wnb^he 
Kent,  lord  of  the  manor.    The  plaintiff  replied,  that  the  lord  of  the  ma- 
copyholder  was  tenant  for  life,  his  houfe.  in  decay,  and  n<!r^f ,d.  n^in" 

,  rj  1  •  Ai_     1       t  ^  r  a*   ?  tamable  in  B.  R. 

that  the  trees  growing  on  the  land  were  not  fufficient  to  and  affirmed  in 
repair,    t*fc.      Upon  demurrer,    Holt,  C.  J.   held,  that  Cam.  Scacc.  but; 
3  Cro.  5.  was  not  law,  and  that  the  copyholder  was  tenant  !£!"£*  §y  £* 
of  the  trees  as  much  as  of  the  land ;  that  the  fruit  and  the  Cafeti!.R*.  378. 
acorns  belonged  to  the  tenant ;  and  he  held,  that  if  H.  has  Holt  162.  Fort, 
all  the  thorns  in  fuch  a  place  for  eftovers,  he  may  maintain  ,5** s* c"  2v,dc 
trefpafs  againft  any  one  that  cuts  them,  even  hts  grantor, 
and  in  fuch  cafe  need  not  aver  that  he  burnt  them.     But ' 
where  if.  hath  only  eftovers  to  be  taken  in  fuch  a  wood 
or  place,  and  the  grantor  cuts  the  whole,  the  grantee  may 
maintain  cafe  againft  the  grantor,  but  not  trefpafs  vi  iff 
armis ;  and  the  whole  Court  held  the  a&ion  was  well 
maintained  by  the  poffeflbry  right  which  the  plaintifFhad: 
The  judgment  was  affirmed  in  Cam.  Scacc.  butreverfed  in 
the  Houfe  of  Lords  5  for  the  tenant  could  not  cut  the 
trees;  and  if  the  lord  could  not,  they  mult  rot  on  the 
land  ;  for  then  nobody  could. 


*•#** 


7.     Monkton  verfus  Pafhley.  %C'ho^9'7. 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  974.  S.  C] 

'T1  RES  PAS  S  for  entering  his  clofe  and  hunting  fuch  Trefpafs  for  en- 
•*     a  day  continuando  tranfgr.  pr*d.  quoad  the  hunting,  dU  terln8  *»'*  clofe 
verfts  dlebus  &  vicibus,  from  the  day  of  the  trefpafs  alleged  \f^  £""£*. 
till  fuch  a  day.  •   Salkeid  urged  that  this  appeared  not  to  be  timumdo,  ami 
continued  5  that  fome  afts  were  permanent  without  inter-  ^^J  vidc 
million  or. repetition,  which  properly  lie  in  continuance,  S°m0V.  a  53. 
others  not.  a  s*ik.  359. 

S3  adly, 
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5  Mod.  17S.  2dly,  That  fome  a£h  terminate  in  tliemfclvcs  and  can* 

6  Mod?  to.  not  **  rcPcate^f  as  killing  a  dog,  when  once  done  it  can- 
1  Lev. Via  not  be  done  again;  therefore  this  cannot  be  laid  with  a 
1  Vent.  363,  continuando.  Vide  1  Lev.  a  10.  a  Ro.  Abr.  54  j.  And  as  to 
2**549.*  repeatable  a&s,  wherever  the  firft  trefpais  is  without  an 
*  Mod.  153.  oufter,  there  every  feveral  entry  is  a  diftin&  trefpafs  and 
Yelr.  i»6.  a  new  trefpafs,  and  not  a  continuance  of  the  firft  ;  for  a 
Cro^iL  j8*.  rckafc  of  the  firft  would  not  discharge  the  fecond.     Vide 

Cro,  Jac.  107.  Teh.  126.  [which Holt. C.  J. denied;  for 
the  continuance  muft  be  anfwered  as  well  as  the  firft  aft.] 
But  where  the  firft  entry  is  with  an  oufter,  there  every 
other  a£k  or  entry  during  the  oufter  is  but  a  continuance 
of  the  firft  trefpafs,  and  a  releafe  of  the  firft  difcharges  all. 
Vide  1  Brown/.  323.    Cro.  Eliz.  210.    1  Lev.  210.  com- 
pared with  1  Sid.  319.)  and  fo  is  F.  N.  B.  91.  b.  to  be  in- 
tended.   So' is  20  H.  7.  3.    2  Rk.  3.  15.    21  H.  8.  43. 
A€t*  that  being  Holt,  C.  J.  held,  that,  of  a£ts  that  terminate  in  thcmfelves, 
wxkt  recited"    an<*  oncc  done,  cannot  be  done  again,  there  can  be  nocon- 
cannot  be  laid*   tinuando,  as  hunting  and  killing  a  hare  or  five  hares,  but 
wthacontinu-    that  ought  to  be  alleged,  that  diverfis  diebus  &  vicibus  in- 

W>"?77°14*7    Ur  ^UC^  *  ^^y  an<*  ^ttC^  a  C'ay,  ^C  ^CC*  **VC  h*****  or  &** 

43^!  '  '  and  carried  twenty  trees :  And  where  a  trefpais  is  laid  in 
Farefl.  t$*.  continuance,  that  cannot  be  continued,  exception  ought 
5  Mod.  178.       to  ^  tajBCn  at  tjjC  trjalj  £or  j^e  0Ugin  to  recover  but  for 

Cowp.  S28.  one  trefpafs.  The  Court  held,  that  hunting  might  be  con* 
1  Ld.  Ks>m.  tinued  as  well  as  fpoiling  and  confuming  his  grafs,  or  cut- 
*39*  ting  his  grafs ;  and  as  to  the  cafe  of  an  entry  and  oufter 

the  Court  held,  that  the  plaintiff  being  oufted  and  having 
made  a  re-entry,  might  bring  trefpafs,  and  declare  that  he 
entered  fuch  a  day,  continuando,  &c,  or  that  he  entered 
fuch  a  day,  isf  diverfii  diebus  &  vicibus  between  fuch  a  day 
and  fuch  a  day-     And  the  plaintiff  had  judgment. 


comb. 426,^27.  8.     Brook  verfus  Biftiopp. 

[Hill.  1  Ann.  B.  R.   2  Ld.  Raym.  823.  S.  C] 

^dwlTch  'T1  R  E  S  P  AS  S  quare  vi  &f  ormis  the  defendant,  on  the 
a  number  of  2d  of  April y  broke  and  entered  his  clofe,  and  trod 

tieej  caaaot  be  down  his  grafs,  nee  non  arboresfuas,  viz.  10  populos  tgfub- 
rgel^dconri-  hfcumfuum9  wz-  IO-  careclatas  fubbofci  fuccidit  cepit  &  af- 
nuando  foal  I  be  portavit  tranfgrejftones  prad.  ufq;  27  Aprilis  diver/is  diebus 
applied  to  what  &  vicibus  continuando ;  and  after  verdift  and  entire  da- 
3Smdia?Ued  magC8i  «  w»*  refolved,  lft,  That  the  continuance,  as  to 
Vide  ante,  pi  7.  the  poplars  and  underwoods,  was  impoflible,and  could  not 
f**,51b       be. 

i"'  SkC"4a.  2dlh  That  n0  Part  of  the  damages  (hall  be  intended  to 
%  sbo.  i96.       be  given  for  that,  but  fhall  be  applied  to  fuch  trefpafles  39 

may 
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may  be  continued,  according  to  i  Vent.  353.,  continuando  T*  Jen.  194. 
tran/g.  prad.  generally,  (hall  only  refer  to  (b  much  as  lies  Ccwp* 8z8* 
in  continuance  j  but  if  it  be  continuando  fuch  and  fuch  par* 
iiculars,  and  they  lie  not  in  continuance,  it  is  naught  after 
yerditt. 

9.    Joce  verfus  Mills.  [64.°] 

S.C.  6M04.14. 
[Trin.  2  Ann.  B.  R.    2  Ld.  Raym.  890.  S:  C] 

lTp  R  E  S  P  AS  S  quare  claufum  fuum  apud  D.  /regit  if  Trefpafs  qoarc 
.    *      duos  equos  apud  D.  prad.  in  clau/o  prad.  invent,  exiften.  o-0]neJJ,^f*pttd 
tf  centum  congios  tritici  de  bonis  propriis  ipfius  adtunc  &  ibidem  pried,  invent 
ftmilit.  invent,  far  exiften.  cepit  iff  a/port avit,  isfc.     The  de-  exiften.  &  triti- 
"  fendant  pleaded  not  guilty  to  all  but  the  two  horfes,  and  as  JJJLaSffioi  a. 
to  them  a  diftrefs  for  rent ;  upon  which  it  was  demurred,  &c.  ce}irP,  does' 
the  iffue  being  found  for  the  plaintiff,  and  contingent  da-  not  Aew  the  pro- 
mages  entirely  given  on  the  demurrer:  And  now  the  plea  %£&? thc 
being  held  an  ill  plea,  Mr.  BranthwayU  moved  in  arreft  of  vide  ac.  x  Ld. 
judgment,  that  the  horfes  were  not  laid  to  be  the  goods  of  ***»•  *39- 
the  plaintiff;  for  that  it  did  not  follow  that  they  were  thc    ^  3J  t.R. 
plaintiff's  horfes,  becaufe  found  on  the  plaintiff's  clofe.  4-0! 
Vide  2  Cro.  46.  Telv.  36.  equum  cepit  a  per/ona/ua.  a  Lev. 
156,  430.  3  Bulft.  303.  quod/uit  conce/f.  per  Cur» 

2div,  It  was  urged  and  admitted,  that  the  plea  did  not  Plea  of  taking 
confers  a  property  ;  for  the  defendant  might  diftrain  the  by  diftrcft  for 
goods  of  a  ftranger  for  the  rent.  ^  /  Sftw 

3dly,  It  was  held,  that  the  copulative  et  did  not  let  it 
into  the  fubfequent  part  of  the  other  fentence,  fo  as  to 
make  the  horfes  come  under  the  de  bonis  propriis,  like  the 
cafe  in  Raymond  395.  Trefpafs  for  taking  a  mare  ipfius 
quer.  nee  non  bona  fa*  catalla  fequent.,  nor  2  Sound.  37 '9.  f 
which  cafes  were  allowed ;  and  the  reafon  is,  becaufe  they 
are  different  fentences,  and  the  firft  is  clofed  up  by  the 
place  being  added :  Yet  Gould,  J.  agreed  the  cafe  in  2  Ro. 
950.  placito  7.  \  for  there,  by  virtue  of  the  copulative,  the 
ipfius  querentis  goes  to  all. 

4thly,  It  was  held  the  plaintiff  could  have  no  judgment,  vide  3  T.  R« 
becauCe  the  conditional  damages  were  entire,  /ecus  If  feve-  43S* 
nl 

10.    RuiTel  verfus  Comb.  s.c.  iStiit. 

J  119.  Vide  pod. 

[Mich.  2  Ann.  B.  R.    2  Ld.  Raym.  1031.  S.  C.J  *+** 

WHERE  matter  may  be  laid  as  aggravation  of  tref-  * Cro.  123. 
pafs,  for  which  alone  trefpafs  lies  not,  vide  this  cafcj  Mod* Caf-  »*7» 
title  Baron  and  Femt,  pi.  12.  pag.  119.  ,4S* 
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s.c.6Mod,so.  ii.     Day  verfus  Mufkett, 

[Mich.  2  Ann;  B.  R.    2  Ld.  Raym.  985,  S.  C] 

J^fmlrkin  X    T  RESPASS   Vtare  vi   &  armls  'Primo  dle  Feir-  Ml9U 
time™Contragpa-  Dom.  1701,  claufum  fuum  J regit \  and  concludes  contrm 

ccm  of  the  pre-   pacetn   doming  Anna   nunc  regina,  £sV.      The   defendant 
mulre"  butdC"    PIeads>  tnat  he  an<1  anotner  did  the  trefpafs  jointly,  and 
wrcdTby  verdia.  tnat  tne  plaintiff*  relaxavit  to  the  other.     To  that  it  was 
*  f  f\A  t  1  replied  wn  {/?  factum ;  to  which  it  was  demurred,  and 


j-.0 f       ^  . 0 died  the  8th  of  March 

Ydv.66!5Vide  17OI>  io  it  vf^s  contra  pacem  regis 9  and  not  contra  pacetn  re*. 
ante  636.  £"/<* ;  the  omiffion  of  contra  pacetn  had  been  only  matter 

1  H*Wk  !44"  °*  *"orm»  kut  ^cre  **  *s  rcpugnant,  for  the  Court  muft  take 
1  SidTasj!3"  notice  of  the  demife  of  the  king ;  that  is  the  description  of 
Carch.  6$.  the  trefpafs,  and  a  trefpafs  done  contra  pacetn  regis  could 
Comb.  166.  not  oe  given  in  evidence :  Indeed  a  verdi&  would  have 
**s^cl*'zidcdit.    l6&J7Car.2. 

12.     Green  verfus  Goddard, 
[. . . .  Ann.  B.  R.] 

wherein en'er-  npRESPASS,  aflault,  and  battery  laid  on  the  firft  of 
IhfrTii  oniy^  OBober\  3  reg.    The  defendant,  as  to  the  vi  &  armis, 

force  in  law,  H.  pleaded  non  cul.  And  as  to  the  refidue  fays,  that  long  be- 
cann  t  lay  h&nds  forCf  v;z.  0n  the  1 3th  of  September,  a  ftranger's  bull  had 

kfra^Srt  to  broke  int0  his  clofc>  Aat  hc  WaS  drivIng  him   <"»*  tO  put 

depart;  other-    him  in  the  pound,  and  the  plaintiff  came  into  the  fai4 
wife  where  there  clofe,  &f  manu  forti  impedivit  ipfum  ac  taurum  prad.  refcuf 
\*^$£'   ffi  volutin  quod  ad praveniend.&c.  ipfe  idem  defend,  par* 
6  Mod.  %%yt       vum  flagellum  fuper  querentem  mottiter  impofuit,  quod  eft  idem 
260.    1  Vent.    reftduuMy  tf  r.,  abfque  hoc  quod  cuLfuit  ad  aliquod  tempus  ante 
75.  1  aun  .35.  cuna^,m  xj  j;entt     rj;he  plaintiff  demurred.     Mr.  Eyre  for 
the  plaintiff  argued,  that  they  ftiould  have  rcquefted  him 
to  go  out  of  the  clofe.     19  i/.  6.  31.    11  if.  6.  23.   2  Ro+ 
Trefp.  547,  548,  549.1  and  that  fagellum  molliter  imponere 
a  Brownl.  Em    js  repugnant.     1  Sid.  4.     I»aftly,  The  traverfe  is  fhoft^* 
it 3.  Rep.  b?r  am*  no  anfwer  to  the  time  after.    1  Leon.  307.    3  Cro.  87/^ 
Temp.  Hard.      1  i?#.  Rep.  406.     J?/  /*r  C«r.  There  is  a  force  in  law,  as* 
Pl^d  ConMDi6  *n  cverv  tre*Pafc  ff/ar*  claufum  fregit :  As  if  one  enters  into 
**  «*»3  my  grouncj,  in  that  cafe  the  owner  muft  requeft  him  to  de- 

part before  he  can  lay  hands  on  him  to  turn  him  out »  for 
every  impofitio  manuum  is  an  aflault  and  battery,  which  can- 
not be  juftified  upon  the  account  of  breaking  the  clofe  in 
law,  without  a, requeft.  The  other  is  an  aclual  force,  as 
in  burglary,  as  breaking  open  a  door  or  gate  >  and  in  that 

cafe 
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cafe  it  U  lawful  to  oppofe  force  to  force ;  and  if  one  breaks 
down  the  gate,  or  comes  into  my  clofe  vi  Esf  armis>  I  need 
not  requeft  him  to  be  gone,  but  may  lay  hands  on  him  im- 
mediately, for  it  is  but  returning  violence  with  violence : 
So  if  one  comes  forcibly  and  takes  away  my  goods,  I  may 
oppofe  him  without  any  more  ado,  for  there  is  no  time  to 
make  a  requeft. 

adly,  Powell,  J.  held,  that  the  attempt  to  take  and  ref-  Taking  caul* 
cue  the  bull  was  an  aflault  on  his  perfon,  and  a  taking  SSffftanihM 
from  his  perfon  j  for  if  H.  is  driving  cattle  on  the  high-  perfon. r0m 
way,  and  one  comes  and  takes  them  from  him,  it  is  rob-  3inft.6o.  Hale 
bery,  which  cannot  be  without  a  taking  from  his  perfon ;  \m0?'  7  rJ^* 
quod  nonfuit  negatum.     Vide  29  H.  6.  66,  2  Ro.  549.  pla-  B.  r!  Temjy 
cito  II.    I  Ro.  Rep.  19.  ,  Hard.  113. 

*  jelly,  They  held  the  auod  eft  idem  refiduum  good  with-  where  traverfe 
out  a  traverfe,  and  therefore  no  traverfe  was  neceffary  j  ****!!  f^t™?" 
[Fide  1  Sound.  8.]  and  confequently  it  is  no  matter  though  inducement^ 
it  be  (hort,  for  here  it  goes  only  to  the  time ;  where  quod  waived  -9  other. 
tji  idem  avers  it  to  be  the  fame.     Etper  Holt,  C.  J.  Where  $£%"  t0 
a  traverfe  goes  to  the  matter  of  a  plea,  &V.,  all  that  went    #  V*/^,  0  T 
before  becomes  inducement,  and  is  waived  by  the  traverfe ;        L    t*  J 
but  where  a  traverfe  goes  to  the  time  only,  what  was  fet 
out  in  the  plea  before  does  not  become  bare  matter  of  in- 
ducement, nor  is  it  waived  by  the  traverfe.     Sed  adjournal 
fllr.  Eyre  pro  quer.  Mr.  Bridges  pro  def% 


j.3,     Cockcroft  verfus  Smith. 

[Pafch.  4  Ann.  B.  R.     1  Ld.Raym.  177.S_._C.  Gated  at  the 
end  of  the  die  of  Look  Aftd  BeaL] 
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T  N  trefpafs  for  an  aflault,  battery,  and  maihem,  defendant  Son  aflault  *. 
*    pleaded^*  aflault  aemefne,  which  was'admitted  to  bea  ^^'mSIem' 
good  plea  in  maihem.     But  the  queftion  was,  What  af-  Lhere  the"fir? 
fault  was  fufficient  to  maintain  fuch  a  plea  in  maihem?  aflault  was  via. 
Holt,  C.  J.  faid,  that  Wadbam  Wyidbam,  J.  would  not  ^J^ 
allow  it  if  it  was  an  unequal  return ;  but  the  practice  had  %eh  %£  a.<^ 
Deen  othcrwile,  and  was  nt  to  be  lettle4 :  That  for  every  43»5»-    Holt 
ailault  he  did'not  flunk  it  reafonable  a  man  fliould  be  6?9' 
banged  with  a  cudgel ;  that  the  meaning  of  the  plea  was, 
that  he  ftruck  in  his  own  defence :  That  if  A.  ftrike  B.,  «  f%*f* 
and  B.  ftrikes  again,  and  they  clofe  immediately,  and  in  J  war. 'I* 
the  fcuflle  B.  maihems  A.9  that  is  fon  aflault  s  but  if  upon  *-- 

a  Jittle  blow  given  by  A.  to  2?.,  B.  gives  him  a  blow  that 
maihems  him,  that  is  not/on  aflault  demefne.  Powell,  ]. 
agreed  j  for  the  reafon  why  Jon  ajfault  is  a  good  plea  in 

ipaihem* 
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maihem,  is,  b£caufe  it  might  be  fuch  an  aflault  as  endan* 
gcrcd  the  defendant's  life  (a ). 

(a)  In  the  principal  cafe  Holt  cfi-  (11  Mod.)  that  the  plaintiff  ran  his 

reded  the  jury  to  find  for  the  defend-  finger  towards  the  defendant's  eye.— ■ 

ant.     In  Ld.  Raymond,  the  firft  aflaok  The  maihem  was  biting  off  the  plain* 

is  dated  to  be  tilting  the  form  on  which  tiff's  finger, 
the  defendant  fat  j    in  Rep.  J.  S>. 

14.     Newman  ver/ut  Smith  &  al. 

[Trim  5  Ann.  B.R.] 

Tjcfpaft  A*  «>•  ^  R  E  S  P  AS  S  A  w  quod  the  defendants  *«/ Jour  &  ann 

tiff's  iioufe  and  */««  *r  •  upon  the  plaintiff  infult.fecer.  Cf  i/ycmi  ww- 

affauhing  him.    raver  n  &c.  ha  quodde  vita,  fcfr.,  &  domum  ipfius  quer.  apud 

Affaulting  and  W.  pr*d.  adtunc  fcf  ibidem  Jreger.  &  hit  raver.  &  quer.  in 
menacing  nts  .  *      *    .  ,  1  >■•/*»  «j ,  .         •> 

Jervants  may  be  £«*#/.  w/tf  Is  occupatione  domus  prad.  difturbaver.  of  itnpedt- 

laid  by  way  of  t*r.  km;;  /*  /r<«£  fi/*r.  ti  filiumfuum  &  M.  N.&  R.  N. 
B^muTnot  fiba*  pr*a\  2uer*  &  ^  N.fervamfuam  minasde  verberationt 
make  fevenl  tfrirm  adtunc  &  ibidem  impofuer.  (f  ipfos  injuriis  S3 gravami- 
«ounts  of  it.  mfaj,  v«s.  infulU  fcf  affraiis  adtunc  f$  ibidem  effecer.  Et  alia 
vwe'ante*^,  ^norm^>  &c*  Upon  not  guilty  it  was  found  for  the  plain- 
594.  i  Salic  1 19.  tiff;  and  Mr.  King  moved  in  arreft  of  judgment  upon 
s.C.  Holt  699,  2O0.  501.,  that  the  mafter  could  not  maintain  trefpafs 
Mod.  CaTeyix^  *°r  beating  n*s  fervant  or  children  without  fpecial  damage, 
149.  *  which  ought  to  be  fpecially  (hewed.     Mj.  Eyre  anfweied, 

[  ^43  1  an<*  ^°  lt  was  rc*°'v**>  tnat  tnc  a#">n  was  for  the  break- 
ing and  entry,  and  the  farther  defcription  is  only  to  (hew 
the  Court  how  enormous  that  trefpafs  was;  and  the  plain- 
tiff could  not  recover  damages  for  lofing  the  fervice  of  his 

Ante640.pL  10.  children  or  fervant,  nor  could  that  be  given  in  evidence ; 

imm^p"!1"  *)Ccau^c  *e  pk*ntiff  might  have  a  proper  a£kion  for  that 
9*  purpofe :  But  the  circumftances  mentioned  might  he 
proved  in  evidence  to  aggravate  damages  for  the  defend-* 
ant's  trefpafs  by  breaking  and  entering.  And  whereas  it 
was  faid,  ibidem  refers  to  the  vill,  and  it  (hould  be  in  domo 
predin.y  it  is  plain  the  adtunc  ties  it  to  the  fame  time,  and 
then  it  could  not  be  at  a  different  place  at  the  fame  poinft 
of  time. 

15.     Lay  ton  verfus  GrindalU 

[Pafch.  8  Ann.  B.  R.] 

Tiefpaft  for  en-  f-p  r  ESP  ASS  for  entering  the  plaintifPs  houfe  and 
aS7aWng°fepa-  taking /paro/w  cloves  pro  apertione  ofiiorum  domus  pr*d* 

fa!,  cuves  fro    Upon  not  guilty  pleaded,  the  plaintiff  had  a  vcrdift,  and 

it 
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it  was  objefted,  that  the  taking  of  each  key  was  a  diftind  tpertkme  oftio- 

trefpafs,  and  might  require  feveral  anfwers,  and  the  kind  JJJJJ  witho**** 

and  number  ought  to  be  afcertained.     Vide  Placet's  cafe,  ihewiog  number. 

5  Co.  34.  1  Vent.  53.  a  Vent.  262.    But  to  this  it  was  an-  v£*  *  *£*67- 

fwered  and  refolved,  that  the  keys  are  fufficiently  afcer-  *4,0".  jvJitf. 

tained  by  reference  to  the  houle.     Vide  AL  2.  Sty.  43.  292. 
1  Vent.  114.  2  Cro.  485. 


16.     Anonymous. 

[Pafch.  8  Ann.  B.  R.] 

^TRESPASS  for  taking  his  cattle.    The  defendant  when  the  tier. 
*     pleaded  that  he  was  pofleffed  of  a  clofe  for  a  term  of  ptf» "  tr«i6tory 
years,  and  the  cattle  trefpaffed  therein,  fie.  The  plaintiff  ^^J^**"* 
demurred,  and  judgment  was  given  for  the  defendant,  right  to  the 
though  he  (hewed  no  title,  but  juftified  upon  a  bare  pof-  pi«*i  therefore 
feffion.    And  this  difference  was  taken  by  Hott>  C.  J.  ^^uSdhL 
Where  the  a&ion  is  tranfitory,  as  trefpafe  for  taking  goods,  Mfle&on  only, 
the  plaintiff  is  fbreclofed  to  pretend  a  right  to  the  place ;  ""J- N*  p»  *9« 
nor  can  it  be  contefted  upon  the  evidence  who  had  the  earth?  io?9* 
right ;  therefore  pofleflion  is  juftification  enough :  But  in  %  Mod.  70. 
trefpafs  quare  claufum  /regit  it  is  otherwife,  becaufe  there  3  Mod-  x3*« 
the  plaintiff  claims  the  clofe,  and  the  right  may  be  con- 
tefted. 

Southby  verfus  Eaton,  Mich.  16  Geo.  2.  B.  R.    In  error  fame  point  ad* 
judged.— Note  to  5th  edition. 
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Vide  7  Co.  a,  3, 

4t7»*c.  9  Co. 

■— —  3°>  3«.  3*»  **• 


I .    Anonymous,  l  Mod-  ss- 

[Pafch.  5  W.  &  M.  B.  R.] 

A  Caufe  cannot  be  tried  at  bar  where  a&ion  is  laid  in  JrUl «  bar. 
A  London,  by  reafon  of  their  charter.  $?6*£  t£ 

'  Str.  854. 

Bat  nott.  The  great  caufe  of  Lockyer  verfat  the  Baft  India  Company  was 
tried  at  bar*  Mich.  2  Geo.  3.  by  a  fpecial  jury  of  merchants  of  London,  the 
privilege  being  waived,  zWilf.  136, 
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Ctial. 


2.     Smith  verfus  Brampfton. 

[Mich.  7  Will.  3.  B.  R.     1  Ld.  Raym.  S.  C.   named  Smith? 
•uerfis  Frampton.] 

New  trial  was  O  A  S  E  for  negligently  keeping  his  fire  ;  vtxAxQtpro  def. 
denied  in  cafe  for  V-i  Though  the  verdift  was  again  ft  evidence,  a  new  trial 
r^hirfire.kCCP"  was  denied>  becaufe  it  is  a  hardaaion;  yet  note;  Aaion 
5Modw87.s.C.  againft  the  hundred  for  a  robbery,  verdi£t  pro  def.%  and 
called  Smith  ver-  new  ^1  granted.  1  Sid.  c8.  (a) 
111s  Crumpton*  w  v      *  ' 


{a)    The    principles    upon   which 
granting  new  trials  depends,  are  Hated 
very  clearly  in  3  BL  Com.  ch.  24.  and 
in  the  cafe  of  Bright  V.  Eynon,  1  Bur. 
390.    In  that  cafe  it  was  faid  by  Deni- 
fan,  J.  "  That  it  would  be  difficult, 
perhaps,  to  fix  an  abfolntely  general 
rule  about  granting  new  trials,  with- 
out making  fo  many  exceptions  to  it 
as  might  rather  tend  to  darken  than 
explain  it;  but  the  granting  a  new 
trial  mu(l  depend  upon  the  legal  dif- 
creuon  of  the  Court,  guided  by  the  na- 
ture and  circumflances  of  the  particu- 
lar cafe,  and  directed  with  a  view  to 
the  attainment  of  jultice."    In  order 
to  induce  the  Courts  to  grant  a  new 
trial,  it  is  not  fufficient  that  a  caufe  is 
of  value  or  importance,  but  it  mud 
alfo  involve  a  doubt;  although  value 
frequently  weighs  in  granting  a  rule  to 
fhew  caufe,  Vernon  v.  Hankey,  2  T.  R. 
113.     Where  complete  and  fubftential 
jufttce  has.  been  done*  a  new  trial  will 
not  bo  granted,  though  the  judge  who 
tried  the  caufe  may  have  been  miilaken 
in  point  of  law ;  as  where  an  action 
was  brought  by  a  perfon  for  a  violent 
affault  on  her  niece,  who  lived  with 
her,  per  quod  ferv.  ami/it,  and  the 
judge  held  that  the  aunt  Hood  in  loco 
parentis,  whereon  large  damages  were 
given  ; — the  plaintiff  undertaking  to 
pay  the  damages  to  the  niece*  and  the 
niece  not  to  proceed  in  an  action  which 
(he  had  brought  for  the  afTault,  the 
rule  for  a  new  trial  was  difcharged. 
Edmonfon  v.  Machell,  2T.R.  4.  So  where 
a  perfon  brought  an  adtion  on  a  promif* 


fory  note  given  by  his  wife's  father  in 
confideration  of  marriage  ;  and  it  ap- 
peared that  the  plaintiff  being  under 
age,  and,  having  no  parent  or  guard- 
ian, was  married  by  licence,  and  the 
wife,  when  the  plaintiff  came  of  age, 
was  lying  in  extremis  in  her  death-bed, 
and  died  in  three  weeks  afterwards, 
the  judge  left  it  to  the  jury  toprefume 
a  fubfequent  marriage  by  banns*  and 
the  verdift  being  for  the  plaintiff,  a 
rule  for  a  new  trial  was  difcharged, 
Within/en  v.  Payne,  ±T.  R.  468. 

Tn  Farenvcl  v.  Cbuffey  and  others, 
1  Bur.  54.  Lord  Mansfield  faid,  that  a 
new  trial  ought  to  be  granted  to  attain 
real  juftice,  bqt  not  to  gratify  litigious 
paffions  on  every  point  of/ummumjuj, 
and  cited  feveral  of  the  cafes  which  are 
reported  under  this  title  ( 1 ).  In  thefe 
cafes  the  verdicts  were  againft  evidence 
and  the  drift  rule  of  law,  but  the  Court 
would  not  give  a  fecond  chance  to  a 
hard  a&ion,  or  an  unconfcionable  de- 
fence. Accordingly  new  trials  were 
refufed  in  Macronu  v.  Hall,  1  Bur^  1 1  % 
which  was  an  action  for  a  trefpafs  re* 
ported  to  be  fufficiently  proved,  but 
trifling,  frivolous,  and  vexatious; 
Burton  v.  Tbompfon,  2  Bur.  664.  being 
an  action  for  a  libel  in  which  the  charge 
was  proved,  but  the  injury  appeared 
very  inconiiderable ;  Marjb  v.  Bower, 
2  BL  851.  an  aftion  for  words,  where- 
in fmall  damages  fhould  have  been 
given  ;  and  Reavely  v.  Manwaring* 
Walker,  and  others,  3  Bur.  1 306.  where 
the  defendant  W.  fent  a  prefs.gang  to 
take  fome  apprentices  of  the  plaintiff's. 
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by  their  own  content,  bat  appeared  to 
ad  with  good  intentions.  Fide  alfo 
Norris  v.  Tyler,  Convp.  37. 

A  new  trial  will  not  be  granted  for 
a  mifake  in  the  proceedings,  2  Str. 
1131.  human  v.  Allen,  2  Wilf.  160. 
Mather  v.  Brinker,  2  Wilf  243.;  nor 
where  the  verdid  could  not  be  fop. 
ported  according  to  the  pleadings  or 
form  of  adion,  bat  the  fame  efFcd 
night  have  been  had  upon  other  pro- 
ceedings at  law  or  in  equity.  Fide 
Goflin  v.  Wilcock,  iWilf  302.  Foxcroft 
v.  Devon/hire,  2  Bur.  936.  Sampfon  v. 
Appleyard.  3  Wilf  272.  Aylett  v.  Lowe, 
2  BL 122 1 .  Goodtitle  v.  2fe%,  Cowp. 
597,  601. 

It  was  formerly  a  prevalent  rule*  that 
there  fhould  be  no  new  trial  when  there 
was  evidence  on  both  fides;  but  in 
Norris  v.  Freeman,  3  Wilf  38.  where  a 
writing,  purporting  to  be  a  rcleafe, 
appeared  to  be  attefted  by  two  wit- 
nefles,  one  of  whom  was  called,  and 
Che  other  not,  and  there  was  contra- 
dictory evidence  as  tothe  hand-writing 
of  the  party*  a  new  trial  was  granted, 
as  the  other  attefting  witnefs  fhould 
have  been  called  ;  and  the  Court  held, 
that  there  were  many  cafes  where  new 
trials  would  be  granted,  notwithiland- 
ing  there  was  evidence  on  both  fides. 
The  point  does  not  feem  to  be  much 
rega/ded  in  modern  practice.  The 
Courts  will  not  grant  a  new  trial  be- 
caufe  the  judge  who  tried  the  caufe,  or 
themfelves,  might  have  drawn  a  dif- 
ferent conclusion  from  the  jury  with 
refped  to  any  matters  of  fact,  if  the 
evidence  was. proper  to  leave  to  the 
jury  concerning  fuch  fad,  Ajblcy  v. 
Ajbley,  2  Str.  1 102.  Anon.  1  Wilf  22. 
Swain  v.  Hall,  3  Wilf.  45.  Hankey  v. 
Trotman,  X  BL  l.  Camden  v.  Cowley, 
I  Bl.  418.  Whether  there  be  any  evi- 
dence is  a  queftion  for  the  judge,  whe- 
ther fafficient  evidence  is  for  the  jury, 
Carpenter  $  Company  in  Shrew/bury  v. 
Hayvvard,  Doug:  374.  But  a  new  trial 
will  be  granted  if  the  jury,  upon  the 
fads  proved,  find  a  verdid  contrary 
to  law,  as  where  they  found  a  verdict 
for  the  infured  againft  an  underwriter, 
chough  a  materia]  fad  was  not  dif» 
dofed,  Hodgfon  v.  Ricbardfon,  1  BL  463  • 
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So  where  they  found  that  the  holder  of 
a  note  bad  ufed  due  diligence  to  obtain 
payment  from  the  maker,  when  the 
Court  thought  otherwife,  it  being  a 
queftion  of  law;  and  alio  upon  the 
lame  verdict  being  given  a  fecond 
time,  Tindai  v.  Brown,  1  T.  R.  167. 
Fide  PiUans  v.  Fan  Mierop,  3  Bur* 
1363.  The  Courts  will  alfo  grant  a 
new  trial  if  a  point  has  been  impro- 
perly left  to  the  consideration  of  the 
jury;  as,  whether  a  loan  to  fave  a 
perfon  from  immediate  failure,  with 
no  other  profpect  but  the  chance  of 
being  repaid,  was  fraudulent,  Foxcroft 
v.  Devon/hire %  2  Bur.  930.  I  BL  195, 
Whether  by  the  coflora  of  merchants 
an  indorfement  of  a  bill  to  J.  S.  (not 
adding  to  bis  order)  retrained  the  ge- 
neral negotiability  of  the  bill,  it  being 
a  matter  of  law,  and  clearly  and  fully 
fixed,  Edie  v.  the  E.  I.  Com.  2  Bur, 
1216.  1  Bl.Rep.  295.  Whether  the 
charter  of  a  corporation  did  or  did  not 
refer  to  and  adopt  antecedent  ufage, 
(the  conftrucVon  of  charters  belonging 
to  the  Judge  or  Court,)  Corporation  of 
Liverpool  v.  GoUgbtly,  E.  3  3  G.  3.  B.  R. 
MS.  So  when  it  was  left  to  a  jury, 
1  ft,  Whether  a  party's  name  to  an  ia- 
ftrument  was  forged;  2d,  Whether, 
fuppofiog  it  not  to  be  forged,,  itwas  ob- 
tained by  fraud  without  her  knowing  the 
contents  and  effed,  when  there  fhould 
have  been  an  exprefs  direction  that  the 
tire  um  fiances  of  the  cafe  fpoke  fraud 
apparent,  Bright  v.  Eynon,  \  Bur.  300. 

A  new  trial  will  not  be  granted  if 
there  is  a  bill  of  exceptions  depending 
on  the  fame  point,  unlefs  the  party  ap- 
plying will  waive  the  bill  of  exceptions, 
Fabrigas  v.  Moftyn,  2  Bl.  929.  If  there 
are  two  contrary  verdids,  the  party 
againft  whom  the  laftis  given  is  not  by 
any  law  or  practice  entided  to  a  third, 
Parker  v.  An/el,  2  Bl.  963.  A  new  trial 
will  not  be  granted  in  a  writ  of  right, 
unlefs  the  verdid  is  flagrantly  wrong, 
Tyjfon  v.  Clerk,  2  BL  941 : .  The  certifi- 
cate of  the  judge  refpeding  the  matter 
of  fad  as  it  appeared  before  him  at  the 
trial,  is  conclufive,  Rex  v.  Poole,  B.  R. 
Hard.  23.     Vide  $Bur.  2667. 

It  was  formerly  the  rule  only  to  grant 

new  trials  upon  the  merits  on  payment 
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of  cofts,  except  in  particafar  cafes  $  find  refpeAing  tke  cods  of  tie  f<n> 

but  it  it  now  considered  as  a  natter  mer;  and  the  fame  vevdaft  is  given 

generally  in  thedifcretionof  the  Coon,  upon  the  fecond  trial  as  the  fir  ft,  the 

Bet  when  the  judge  is  niftaken  m  cofts  of  the  fecond  only  are  allotted, 

point  of  law  (i)  ;  or  the  jury  find  a  Msfim  v.  S  hurray,  Doug.  4$$.  StkiMred 

verdft  contrary  to  his  dire&ion  as  to  v.  Nutt,  n.  ibid.  Hankty  v.  Smith,  3  TR» 

the  matter  of  law  (a) ;  or  the  plain-  507 ;  but  in  the  Common  ilea*,  if 

lis? refutes  to  Jubmit  to  a  nonfuic ,  con*  two  concurrent  verdicla  are  given,  the 

trary  to  the  opinion  of  the  judge,  and  party  fucceeding  is  allowed  the  coda 

a  verdift  is  found  for  him  (3)  ;  or  a  of  both  trials;  if! the  fecond  differs  from 

▼erdia  is  given  properly  for  the  plain-  the  firft,  the  cofts  only  of  the  fecond, 

tiff"  on  one  coant,   and  improperly  Parktr  v.  Wtllst  H.  Bl. 639.  n.    Tst* 

again*  him  upon  another  (4)  ;  or  the  lawny  v.  Thomas,  H.  BL  641.  Where 

Terdft  has  been  obtained  by  conceal-  the  matter  in  difpute  is  final!,  a  new 

ing  a  witnefs  for  the  adverfe  party  (5) ;  trial  will  not  be  granted  unkfc  it  can 

or  oy  any  improper  artifice  (6) ;  a  new  be  done  without  compelling  the  party 

trial  h  granted  without  cofts.  applying  to  pay  cofts,  Jack/bo.  v.  Du~ 

In  the  King's  Bench*  if  a  new  trial  chart,  3  T.  k.  553. 
si  granted  without  any  thing  being 

(1)  *kt  ▼.  Skuti,  1  Bl.  69;.  Bmjtall  ▼.  Hofi,  3  mif.  146.  Jtaekhm  *.  7/jb/,  id.  33*. 
Yak  *.  Boyle,  &w/>.  297.  Harris  ▼.  Butterly,  Cowp-  485.  Cudrighi  v.  Saul,  4  T.  R.  «o*. 
(a)  Jockfin  ▼.  Duckairt,  3  T.  ft.  553.  ( j)  Pccki*  v.  Pauley,  i  BI.  670.  (4)  Edit 

v.  E.  I.  tomf>.  %  Bur.  ixl (h     i  Bl.  235.  (5)  Motrtpeffhi  v.  Randte,  B.  If,  J.  3*8* 

(6)  Anderjon  v.  Gengep  1  B*r%  351. 

3.     Smith  t//gfrj  Frarapton. 
[Mich.  7  Will.  3.  B.  R.] 

Htm  trtaL  vide  T  N  o^  for  negligently  keeping  his  fire,  per  quod  the 
?•*•  »L  34-  «*  plaintiff's  houfe  was  burnt ;  the  verdift  was  for  the 
defendant :  And  after  great  debate  and  confederation  a 
new  trial  was  denied  *  becaufe  it  is  a  hard  aclion>  and  the 
jurors  are  judges  of  the  fad  :  And  yet  Holt,  C  J.  declared* 
he  was  not  fatisfied  with  that  verdict  ;  queere^  whether  the 
the  fame  cafe  with  the  precedent  i  (a) 

(«)  Vide  note  to  the  preceding  cafe 

4.  Anonymous. 

[Pafch.  8  Will.  3.  B.  R.] 

H«r  erisi.  vi&  f-r*  H  E  Court  never,  or  very  rarely,  grants  new  trials  m 
*££**>      *    aaions  for  words.     Per  Holt,  J.  C.  (*) 

(t>)  Vide  Barnes  1V)%  235.  Com.  Pleader*  R.  17. 
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5.    Smith  verfus  Page. 

[Mich.  8  Will.  3.  B.  R.) 

IN  ejeSment  the  plaintiff  was  a  mortgagee,  and  claimed  No  new  trial 
by  furrender,  whereas  the  land  was  not  copyhold  5  and  5^^*  •tf" 
the  defendant  claimed  only  by  a  voluntary  conveyance.  ?0ft.  pi.  "" 
The  verdift  was  for  the  plaintiff,  and  the  Court  would  not  « Mod.  a.  s.  c. 
fet  it  afide,  and  grant  a  new  trial  againft  the  honefty  of  Co<ob- 3$7, 
the  caufe  (a). 

(«)  l?ir  note  to  &HT//J&  v.  Brampfton9/upra  pi.  x. 

6.    Hatchdl  twyfo  Griffiths.    x  [645] 

[Mich.  8  Will.  3.  B.R.] 

13 SUE  was  joined  in  Trinity  term  1695,  and  notice  f^Jj^Mm 

*    then  given  for  trial  next  afltzes,  but  no  farther  nor  j£   Vm^u 

other  proceeding  till  Trinity  vacation  1696,  and  then  the  Ante  457. 

plaintiff  gave  a  new  notice  of  trial,  viz,  fourteen  days  no* 

tice  for  next  affixes,  when  he  accordingly  tried  the  caufe 

and  had  a  verdi£t ;  but  becaufe  there  was  no  proceeding 

within  a  year  after  the  firft  notice,  it  was  fet  afide :  Bed 

nota  1  Notice  within  the  term  had  been  a  proceeding  within 

the  year,  and  made  notice  for  fourteen  days  good  notice 

of  trial  (*). 

{I)  In  Boggy.  Rofi%  2  Str.  an.  it  Philips  p  2^.784.  HayUy  v.  Rjley, 
was  fettled  on  confederation  that  where  Doug.  71.;  nor  where  proceedings  have 
a  term's  notice  of  trial  is  required,  the  been  flayed  by  agreement  for  a  cer- 
noricemuft  be  given  before  the  effoign-  tain  time,  Waikins  v.  Hoyden,  2  BJ. 
day.  A  term's  notice  is  not  neceftery  76a. ;  nor  where  the  proceedings  have 
when  the  defendant  has  delayed  the  been  delayed  at  the  defendant's  re- 
proceedings  by  injun&ion*  Bofworth  v.  queft,  Bland  v.  DarUy,  3  T.  R.  530. 


7.  Anonymous,  .5?  J  at 

[Mich.  8  Will.  3.  C.  B.] 


A  New  trial  was  granted  becaufe  the  counfel  were  abfent,  New  trial  for  the 
**    not  thinking  the  caufe  would  come  on,  and  no  de-  J^J^aBia 
fence  was  made ;  but  a  like  motion  was  denied  in  B.  R.  Q^vide  6Mot. 
per  Holt>  C.  J.     Alfo  in  one  Coppin's  cafe,  a  caufe  came  on  «»,  »*a,  a<*. 
at  feven  in  the  morning,  and  an  old  witnefs  could  not  rife  j>^fl^!56a 
to  be  there  time  enough ;  but  it  was  denied,  unlefs  he  iVuJl'j?*. 
would  make  affidavit  of  what  he  knew,  and  worid  anfwer,  M«4.  c*.  *i. 
fo  that  the  Court  might  judge  of  it,  and  how  it  was  ma-  J  B«rfj&*98' 

tcrial.  Fiwg.  40.  Str.  691.   Note  to  pi.  |6. 
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8.    Dent  verfus  The  Hundred  of  HertW* 

[Mich.  8  Will.  3.  B.  R.] 

See  F*r*fl.  31,      A  New  trial  was  granted  upon  affidavit,  that  the  foreman 
*?7*  "   declared  the   plaintiff  {hould  never  have  a  vetdi& 

whatever  witnefles  he  produced  [a). 

(a)    If  the  jury  caft  lots  for  the  jurymen  themfelves,  Vape  v.  Delaval, 

verdict,  it  will  be  fet  afide,  Hole  v*Cove,  iT.R.n.     Vide  Comyns  525.    Bemb. 

2  Str.  642. ;  but  the  Court  will  not  re-  5 1 .  Barnes  43  8.  2  BL  1 299* 
ceive  an  affidavit  of  the  fact  from  thfc 

9.    King  verfus  Burdett. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raym.  148.  S.C.] 


)  &*  goinfe    A  New  trial  was  moved  for  upon  affidavit,  that  the  juiy 
m^a^/ent  took  an  aa  o{  c6mmon  council  out  with  them,  and 


jary 
iiotnt 

commojTcoun-  that  printed  libels  were  fpread  agairfft  the  defendant ;  and 
cil  given  in  evi-  it  was  denied :  For  ad  to  the  fitft  it  differs  from  the  Lady 
Stokd?"*  Msczfc,  where  they  took  a  map  of  dne  fide,  which  was 
evidence  on  neither  fide :  But  this  was  an  a&  of  neither 
fide,  and  evidence  on  both  ;  but  admitted  to  be  irregular. 
Et  per  Holty  C.  J.  So  if  a  jury  eat  at  their  own  charge,  it 
is  fineable,  but  that  verdift  (hall  (land  ;  otherwife  if  at  the 
charge  of  one  of  the  parties,  and  the  verdict  is  found  for 
hirot     Vide  Mo*  $99.  (*) 

{t)  With  refpeft  to  the  fecond  point,  report  in  Ld.  Raymond.     If  libels  are 

Holt  obferved,  that  it  was  not  fixed  publifiied  with  intent  to  influence  the 

upon  the  informers,  and  if  the  deli-  jury  and  the  public,  it  is  a  fufficient 

very  of  papers  by  a  Granger  were  fuf-  caufe  to  poftpone  the  trial,  Rex  v.  Gray* 

ficient  to  avoid  the  verdidl,  the  cafe  1  Bur.  510.  Rexv.JoliJfe^T.R.zK']. 
would  never  be  decided.    Vide  the 

[64.6]  10.    Salisbury  verfus  Pro&or. 

[Hill.  8  Will.  3.  B.  R.] 

Trial  refofed  to  I  N  an  aflion  by  an  adminiftrator  the  Court  was  moved 

be  put  off  till  1    to  put  off  the  trial,  till  a  fuit  penc\ing  in  the  Spiritual 

iStua^Cotttt1^.  Court  concerning  the,  right  of  adminiftration  was  deter- 

tenaiaed.  S.  c.  mined,  which  was  to  come  on ;  which  was  denied  per 

5  Mod.  314.  cwr-  \  for  we  cannot  take  notice  of  fuits  in  the  ecclefiafti- 

3Salk.  130.  .      *   _ 

Vio.  1  Bl.40*.  cal  courts. 
t  Bur.  511.  4  Bui.  2257* 
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II.    Deerly  verfus  The  Duchefs  of  Mazarine.     //£&//tS//Ai 

[Hill.  8  Will.  3.  B.  R.  1  Ld.  Raym.  147.  S.  C] 

UPON  w«  ajfumpfit  pleaded,  the  jury  found  for  the  New  trial  not 
plaintiff,  though  the  duchefs  gave  good  evidence  of  f^^^f 
her  coverture ;  and  the  Court  would  not  grant  a  new  trial,  j«w  againft  the 
becaufe  there  was  no  reafon  why  the  duchefs,  who  lived  honefty  »nd 
here  as  a  feme  fole,  (hould  fet  up  coverture  to  avoid  the  *^?  °£j^ 
payment  of  her  juft  debts  (a).  pi.  5.  s.  c.  Ante  116.  Comb.  402. 

(a)    From   the  reports,  ante  116.     Court  thought  the  coverture fufficiently 
1  Ld.  Raym.  14.7.  it  appears  chat  the     anfweredin  point  of  law. 

12.     Thermolia  verfus  Cole. 
[Hill.  8  Will.  3.  B.  R.] 


I  F  the  defendant  appears  and  makes  defence,  he  (hall  No  new 
*    never  have  a  new  trial  for  want  of  due  notice.  after  d£ 


trial  fax 
notice 

defence 

made.  Am.  418,  435.  S.  C.  Ante  4 17. 


u! 


13.     Dominus  Rex  verfus  Bear. 
[Pafch.  9  Will.  3.  B.R.   1  Ld.  Raym.  414.  S.  C] 

[PON  an  indi&ment  for  a  libel,  the  defendant  was  Indiament for 
by  verdi£k  acquitted}  Mr.  Attorney-general  moved  K*>ei, defendant 
for  a  new  trial,  but  it  was  denied :  And  the  Court  faid,  wwtriai'de^ied. 
that  anciently  it  was  never  done  in  criminal  cafes  where  N.  B.  Fared  31 
defendants  have  been  acquitted;  latterly,  where  it  has  J^'f*0, 
been  a  verdift  obtained  by  fraud  or  pra&ice,  as  ftealing  $  ffuTtlt.17' 
away  witneffes,  £^r.  it  has  been  done,  but  never  yet  was  earth.  407. 
done  merely  upon  the  reafon  that  the  verdi£fc  was  againft  CafetB.R.aiS. 
evidence.     Pojteo  Mich.  10  VT.  3.  B.  R.   Per  Holt,  C.  J.  Hok4"# 
In  indictments  of  perjury  we  never  do  it,  becaufe  the  ver- 
dift is  againft  evidence ;  but  if  you  prove  a  trick  *,  as  no  no-  •  Or  in  practice, 
tice,  Wf.,  it  is  otherwife.     Vide  1  Lev.  9,  124.  Neferra^fi  p^-  M- 
le  def.fiit  acquit  y  alit.  /ilfoit  convitl.  (a) 

See  2  Sound.  336.  Tie  defendant  in  error  took  out  a  record 
cfnifi  prius,  and  proceeded  to  trial  at  thefirfl  ajfizcs  after  iffue 
joined;  yet  held  good,  and  a  new  trial  denied. 

(a)  In  Rex  v.  the  Parijh  of  Sifoert lox,  trials  being  never  allowed  where  the 
1  Wilf.  298.  after  an  acquittal  on  an  defendant  is  acquitted  in  a  criminal 
indiftment  for  not  repairing  a  high-    cafe. 

way,  a  new  trial  for  mifdire&ion  or        The  trial  of  an  indiftment  for  main- 
over-ruling  evidence  was  rcfufed  j  new    ing  a  partial  rate  having  been  po(t- 

Vol.  II.  T  poned 
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poned  till  after  the  trial  of  a  feigned  actions ;  but  in  WHJbn  v.  Raftedlr  a 

iflue,  to  afcertain  whether  the  rate  was  T.  R.  7  c  3.  it  was  ruled  that  a  new  trial 

partial,  and  a  verdift  being  given  on  might  be  granted  in  a  penal  aftion 

the  iffiie  for  the  defendant,  which  was  where  the  judge  had  excluded  admif- 

allcged  to  be  againft  evidence,  the  iible  evidence.    Janvois  q.  /.  v.  Hall, 

Court  refufed  to  grant  a  new  trial,  1  Wilf.  17.  was  held  not  to  be  law  fo 

becaufe  it  was  within  the  fame  reafon  far  as  it  proceeded  on  a  contrary  prio* 

as  if  it  had  been  upon  a  criminal  pro-  ciple. 

fecution,  Rixr.PrueJ,  \Bur.  2227.  in  Norris  v.  Tyler,  Cowf.  37.   the 

In  Maitifinv.j!!lan/M>   a  Str.  1238.  Court  refufed  a  new  trial  after  a  verw 

Fonereauv.                ,  3  Wilf.  $9.  new  -di&  for  the  defendant  in  an  action  for 

trials  on  account  of  the  verdicts  being  a  malicious  profecution,  as  the  fust  was 

againft  evidence  were  refufed  on  penal  of  a  criminal  nature. 


[647]  14.     Turbcrvil  vcrjus  Stamp. 

[Mich.  9  Will.  3.  fi.R.] 


J  J  Shall  not  move  for  a  new  trial  after  motion  in  arre{l 
**  •  of  judgment ;  but  after  a  motion  for  a  new  trial  he 


No  motion  for 
new  trial  after 

otjodgment.       may  more  in  arreft  of  judgment.    So  it  is  of  a  writ  of  in- 

S.C.  Ante  13.   quiry;  after  motion  in  arreft  of  judgment  the  defendant 

Cmh.'  4I5!       cannot  move  for  a  new  writ  (a).   Weft  verfus  Cole,  Micb. 

Skin. 68 1.  Cafes  10  W.3.B.  R.    The  fame  point  was  held  in  C.  B.  Pafcb. 

B.  *.  151.         g  w.  3.  Philips  verfus  Crabb. 
Holt  9.  D  r        j 

(*)  After  motion  In  arreft  of  judg-  enough  appeared  to  raife  an  inclination 

snent  a  new  trial  may  be  granted  for  in  the  Court  to  think  the  defendant 

mifbehaviour  of  the  jury*  Philips  v.  ought  not  to  have  been  convicted,  Rix 

Fowler,  Com.  525 . ;  or  where,  on  the  v.  Gougb,  Dcug.  797. 
report  of  the  trial  of  an  indictment 

15.     Starr  verfus  Wade. 

♦     "  [Parch.  10  Will.  3.  B.  R.] 

LESSOR  brought  trover  againft  the  leffee,  for  tree* 
cut  down ;  yet  becaufe  the  leffee  did  it  in  trenching, 
and  the  plaintiff  had  thereby  greater  advantage,  though, 
the  jury  found  for  the  defendant,  yet  the  Court  would  not 
grant  a  new  trial. 

16.     Wits  verfus  Polehampton. 

[Mich.  .10  Will.  3.  B.  R,] 

Krw  trial  for  |T  was  moved  for  a  new  trial,  becaufe  the  defendant 

m^dM^  having  ©leaded  a  compofition,  had  forgot  to  carry 

TsTik.  273.'  down  witrfefTes  to  prove  the  fubfcribers'  hands ;  and  the 

i  Mod.  »z2.  motion 


* 


fttfal* 

motion  was  denied^  becaufe  the  debt  was  horieft.  And 
Holt,  C.J.  remembered  where  debtonabond  was  brought 
againft  an  heir,  who  pleaded  runs  per  difcent,  but  the  ver- 
dict went  againft  him  by  omitting  to  bring  the  fettlement 
to  the  trial ;  and  the  Court  being  moved,  refufed  to  grant 
a  new  trial,  becaufe  it  was  an  honeft  debt  (a ). 
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(a)  Per  Lord  Mansfield*  Edit  v.  E.  I. 
Comp.  1 BJ.  298.  The  fuggeftion  of 
forprize  is  not  in  all  cafes  a  reafon  for 
a  new  trial,  bat  in  particular  cafes  it 
may  be.  In  Sponr  v.  Hog,  %BL  802. 
the  defendant  might  have  given  evi- 
dence in  mitigation,  which  bis  counfel 
thought  it  prudent  to  omit ;  but  which 
procured  a  verdict  for  him  in  another 
caufe  at  the  fuit  of  the  fame  plaintiff : 
this  was  held  no  ground  for  a  new  trial. 
In  Gift  v.  Mafiu,  1  T.  R.  84.  It  was 
contended  at  the  trial  that  certain  po- 
licies were  on  an  illegal  trade 5  but  the 
judge  being  of  opinion  that  they  were 
not  (o  on  the  face  of  them,  directed  a 
verdict  in  fupport  of  them ;  and  a  mo- 
tion for  a  new  trial,  to  let  the  defend- 
ants into  evidence  to  prov,e  the  trad- 
ing fa  notoriouflv  illegal  that  the  plain- 
tin  mud  have  known  it,  (which  was 
not  offered,  on  a  preemption  that  the 
jury  muft  have  drawn  that  tonclufion,) 
was  refufed;  as  the  defendant  made  the 
application  to  fuppry  his  own  negli- 
gence, when  it  was  evident  that  he  was 
not  taken,  by  furprize  at  the  trial.— So 
in  Forte/cue  40,  anon,  a  fimilar  applica- 
tion on  behalf  of  a  party  who  had 
made  a  jniftake  on  the  trial  in  a  point 
of  evidence,  which  would  have  en- 
countered the  evidence  given  againft 
him,  which  miftake  was  difoovered 
fince  the  trial,  was  refufed.    Vide  Rp* 

£rs  v.  Stephens,  tT*R*  718;  where 
A.  Kenyan  faid,  it  would  be  extremely 
dangerous  to  grant  a  new  trial  on  a 
fuegeftion  that  the  party  will  make  out 
a  better  cafe  on  a  fecond  trial.  In 
Cooke  v.  Berry,  1  Wilf,  98.  and  Price  v. 
Brown,  Sir*  691.  new  trials  were  re- 
fufed to  be  granted  on  affidavits  of  the 
falfity  of  the  defence  which  had  been 
made,  and  that  the  plaintiff  took  the 
plea  to  be  a  (ham  one,  or  that  no  de- 
fence was  expected.  In  Rcgina  v. 
Corporation  of  Helften,   I©  Mod.  202. 


it  was  held,  that  if  a  point  of  law  be 
ftarted  by  the  judge,  and  the  counfel 
do  not  take  it  up,  but  infift  on  other 
fact?,  which  are  found  againft  them, 
there  ought  not  to  be  a  new  trial  on 
the  point  of  law.  A  difcovery,  after 
the  trial,  that  a  witnefs  examined  on 
the  other  fide  was  iriterefled,  is  not  a 
fufficient  ground  for  a  new  trial,  but  it 
may  weigh  as  a  circum  dance  where 
the  merits  are  doubtful,  Turner  v. 
Pearte,  1  T.R.  717. 

A  new  trial  .was  granted  in  a  cafe 
where  the  defendant's  attorney  fwore 
that  the  defendant  had  gone  abroad 
before  E.  term,  (the  caufe  being  tried 
at  the  fittings  after  that  term,)  and 
that  fince  the  trial  he  had  difcovered* 
in  a  memorandum-book-  of  the  de- 
fendant, a  receipt  figned  by  the  plain- 
tiff1, which  was  fet  forth  verbatim* 
Vide  Broadbead  v.  Mar/ball,  2  Bl.  95  5  • 
So  where  an  action  was  brought  for 
6000  pagodas,  alleged  to  be  depofited 
by  the  plaintiff  with  the  defendant, 
which  was  fwdrn  to  by  fome  Danijh 
failors,  and  the  defendant  always  de- 
nied the  whole  ftory,  but  was  not  ablfj 
to  contradict  the  proof  at  the  trial,  but 
moved  for  a  new  trial,  on  the  ground 
that  the  whole  was  a  fiction,  fupported 
by  perjury,  which  he  could  not  be 
prepared  to  anfwer ;  that  fince  the  trial 
many  circumftances  had  conie  out  to 
(hew  the  fubornatxon  of  the  witneffes  ? 
a  new  trial  was  granted  after  a  very 
flrict  fcrutiny ;  FabriUut  v.  Cook,  3  Bur. 
1771. 

A  verdict  was  fet  afide  when  a  ma- 
terial witnefs  for  the  defendant  con* 
cealed  himfelf  in  the  plaintiff's  houfe, 
MontpeJonY.Randle,  Bull.  N.P.  328. 
So  where  the  defendant,  having  bought 
goods  from  the  plaintiff,  paid  him  with 
the  promiffory  note  of  a  third  perfon, 
to  whom  the  plaintiff  repeatedly  gave 
time  till  he  failed,  and  the  plaintiff 
2  brought 
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brought  an  a&ion  on  the  note  and  for 
goods  fold,  the  difpute  being,  which 
party  ought  to  bear  the  lofs ;  but  at 
the  trial  the  plaintiff  only  proved  the 
fale  of  the  goods,  and  refufed  to  pro- 
duce the  note,  though  he  had  it  in 


Crtal. 

Court ;  and  the  defendant  not  having 
given  notice  to  produce  it,  could  not 
.prove  it  by  parol ;  this  being  an  unfair 
advantage,  contrary  to  equity  and 
good  ccnfcience,  Ander/on  v.  George, 
i  Bur.  352. 


New  trial  or  writ 
of  inquiry  not 
granted  fur  too 
fmall  damages, 
unlcfs  where 
there  11  a  trick. 
Comb.  17,170. 


1 7.   Anonymous, 

[Mich.  10  Will.  3.  B.  R.] 

1  N  covenant  to  pay  a  fum  certain,  viz.  ioo  /.,  and  a  grant 
*  that  upon  default  it  fhould  be  lawful  for  the  covenantee 
to  enter  and  take  the  profits,  the  defendant  pleaded  entry 
and  prizal  del  profits  in  bar,  and  judgment  was  for  the 
plaintiff  upon  demurrer,  and  upon  the  writ  of  inquiry  the 
jury  gave  damages,  and  upon  motion  a  new  writ  of  inquiry 
was  awarded;  tor  debt  might  have  been  brought  upon  this 
covenant ;  and  this  is  not  like  an  iflue  where  the  jury  are 
to  give  no  more  damages  than  are  proved :  But  here  the 
jury  are  to  give  the  whole,  unlefs  the  defendant  proves 
fomething  in  mitigation,  which  was  not  done  in  this  cafe ; 
therefore  though  the  common  rule  holds,  viz.  that  no  new 
trial,  or  new  writ  of  inquiry,  (hall  be  for  too  fmall  da- 
mages ;  yet  there  being  a  contrivance  in  this  cafe,  it  dif- 
fers (a). 


(a)  The  Court  refufed  to  grant  a 
new  trial  where  only  5  /.  damages  had 
been  given  in  an  aftion  for  a  malici- 
ous profecotion,  and  held  that  there 
could  be  no  new  trial  granted  on  that 
account,  Barter  v.  Dixie,  2  Str.  995.; 
or  to  fet  afide  an  inquifition  in  an  ac- 
tion for  nfalicioufly  fuing  out  a  com* 
mi  (lion  of  bankrupt  againft  the  plain- 
tiff, and  malicioufly  holding  him  to 
bail  for  1020/.  whereon  the  jury  only 
gave  5  /.  damages,  though  it  was  prov- 
ed that  the  cofts  of  fuperfeding  the 
com  million  amounted  to  upwards  of 
30  /.  Mauri cet  v.  Brecknock,  Doug.  ^09. 

But  a  new  inquiry  awarded  for  too 
fmall  damages,  where  there  is  a  mif- 
take  in  point  of  law  made  by  the  ihe» 
tiff,  as  where  a  perfon  told  the  plain* 


tiff  he  could  prove  a  debt,  and  after 
the  jury  were  fworn  refufed  to  give 
evidence,  and  the  (heriff  thought  he 
could  not  adjourn,  whereupon  nominal 
damages  were  given,  Markbam  v.  Af//- 
dlelon,  2  Str.  1*59.  j  or  where  the  jury 
have  miflaken  the  law,  (the  plaintiff 
and  J.  S.  having  each  depofited  200/. 
with  the  defendant  on  a  contract,  which 
J.  S.  not  performing,  the  plaintiff  fued 
for  his  depofit,  and  the  jury,  on  a  no- 
tion that  the  defendant  could  not  pay 
the  money  without  the  content  of  both 
parties,  having  given  nominal  da- 
mages,) Woodford  v.  Eades,  I  Str.  425. 
Vide  Hayward  v.  Newton,  2  Str.  94.0., 
Tatton  v.  Andrews ,  Barnes  44.8.  Anou* 
tz  Mod.  347. 


ctfoi.  g4& 

18.     Sparks  verfus  Spigcr. 
[Hill.  10  Will..  3.  B.R.] 

f\NE  was  ordered  by  the  judge  of  affize  to  be  hanged  New  trial  rarely 
^    in  chains ;  the  officer  hung  him  in  privatofoh;  the  f^0t^iahard 
owner  brought  trefpafs;  and  upon  not  guilty  the  jury 
found  for  the  defendant,  and  the  Court  would  not  grant  J,7'  R'*46.8: 

.   ,     .      ,.  .   '       e  .  r     1        °        t    Note  t0  Smith 

a  new  trial,  it  being  done  for  convenience  of  place,  and  v.  Brampfton, 
not  to  affront  the  owner.  fapn  pi.  *. 

ig.     Lord  Sandwich**  Cafe. 

[Trio.  11  Will.  3.  B.  R.] 

X\T  HERE  there  is  value  or  \  difficulty,  we  are  bound  Trial  at  bar, 
v  *     of  common  right  to  grant  trials  at  the  ban     Inqui-  whcrc  to  bc 
Jitiones  de  groj/is  &P  pluribus  articulis,  qua  magna  indtgeant  5™.^v[dera~. 
examinatione,   capiantur  coram  jufticiaviis  de  Bands.    Stat.  625,  644,  649^ 
Weft.  2.  c.  30.      Per  Holt,  C.  J.  Yet  Trin.  1  Ann.  it  was  *°5£  c!  v^; 
denied,  becaufe  the  plaintiff  was  poor,  unlefs  the  defend-  7^2. 
ant  would  agree  to  take  njfi  prius  cofts.     Et  poflea,  fcil. 
Trin*  4  Ann.  B.  R.,  between  the  truftees  of  my  Lady 
Sandwich  and  my  Lord  Sandwich,  though  the  eftatewas 
3000/.  per  annum,  a  new  trial  at  bar  was  denied,  becaufe  Vide  Doug.  437. 
the  title  of  the  lefTor  of  the  plaintiff  being  from  the  defend-  (420.)  1 T.  R. 
ant  himfelf,  there  would  be  nothing  to  do  but  to  prove  the  *]*£  *tr<  *79" 
executing  of  a  conveyance.  aina  Ji"7. 

f  The  word  or,  here,  fhoald  be  and.  Per  Cur.  Com.  B.  Trin.  2  Geo.  3. 

20«     Argent  verfus  Sir  Marmaduke  Darrell. 

[Hill.  11  Will.  3.  B.  R.     1  Ld.  Raym.  514.  S.  C]  /*"" 

|N  ejeclment  after  a  trial  at  bar,  Serjeant  Wright  moved  New  tri  J  after 
•*■    for  a  new  trial,  becaufe  the  verdidt  was  contrary  to  J.rial  a5  b4f £" 
evidence  \  the  Court  thought  fo  too.    Rokcby  was  for  it  on  men^teaufc 
the  cafe  in  Style,  cateri  contra ;  for  per  Holt,  C.  J.  The  not  condofivt?. 
reafon  of  granting  new  trials  upon  verdidts  again  ft  evi-  vwcpoft.6so. 
dence  at  the  afiizes  is,  becaufe  they  are  fubordinate  trials  S^Tpi.  1"* 
appointed  by  Weft.  2.  c.  30.,  ubi  de  paucis  articulis  l*f  faci-  N.B.  Fa^efl.  ;x 
lis  eft  examitiatio ;  and  there  have  been  new  trials  ancient-  *37-   ^©mb. 
ly,  as  appears  from  this :  That  it  is  a  good  challenge  to  the  carthl'so";.  * 
juror,  that  he  hath  been  a  juror  before  in  the  fame  caufe;  Huit  702. 
but  we  mult  not  make  ourfelves  abfolute  judges  of  law  and  ^?,drews  3 » ?• 

r    r\  11  •    1       t  •    1  V,dc  note  tO  pi. 

faci  too ;  and  there  never  was  a  new  trial  after  a  trial  at  2?.  ;n;ra.     r 
bar  in  ejeftment,  but  in  cafe  of  ill  pra&ice*  j  for  the  plain-  •  or  a  crick. 
T  3  tiff 


Ctfof. 

tiff  may  bring  a  new  eje&ment :  Upon  this  a  new  trial  at 
bar  was  denied  in  Sir  Richard  Tempos  cafe,  where  the 
jury  found  a  point  of  law  on  the  ftatute  of  bankrupts, 
againft  the  opinion  of  the  Court  (a). 

(a)  New  trials  in  ejeftment  are  not  in  that  cafe  the  defendant  mod  part 

ufually  granted  where  there  is  a  ver-  with  the  potiefficm  before  a  new  eje&- 

did  for  the  defendant;  otherwife  if  ment  can  be  brought.     Fide  lJH.Ref, 

there  be  a  verdid  for  the  plaintifr:  for  34S.  4 Bur.  2224. 


[649] 


1  Verti.  x  j6. 
Trial  per  pais 
»i6,  227,  H*» 


21.   Anonymous. 
[Hill,  n  Will.  3.  B.  R.] 


T  N  affumffit  for  money  won  at  play,  the 

■*  be  ftayed  till  an  indi&ment  pending  for 


the  trial  (hall  not 
the  cheat  be 


tried. 


22.     Anonymous* 

Trial  not  put  off  T  N  affumffit  the  ifToe  was,  married  or  not  married,  and 
for  fuit  pending  1  the  fame  point  was  pending  and  ready  to  be  deter- 
in  the  Ecciefuf.      incd  -m  fa  Spiritual  Court :  And  it  was  held  no  caufo 

tical  Court  on  «•   «  •  1     *         «       #^  a  ^         r 

the  fame  matter,  to  put  off  the  trial,  for  the  Court  cannot  take  notice  of 

R.ac.antepUa.   {hat, 
-  4  Mod.  8. 

23.     Turner  vcrfus  Barnaby. 

[Pafch.  1  Ann.  B.  R.] 


TF  E  would  hare  a  trial  at  bar  in  Eafter  term,  he  ought 
*  to  move  for  it  in  Hilary  term ;  if  in  Michaelmas,  term, 
he  ought  to  move  for  it  in  Trinity  term,  except  where 
lands  lie  in  Middle/ex  ;  and  anciently  there  was  no  other 
notice  given  of  fuch  trial,  but  the  rule  in  the  office ;  but 
now  there  Jthuft  be  fifteen  days  notice.   Per  /ft//,  C.  J.  {b) 

(£)  There  are  diSa  in  the  books  title  ex  Jem.  Rentett  v.  Brabam,  w*t 
that  there  cannot  be  a  trial  at  bar  in  an  tried  at  bar  in  Hilary  term,  3a  Qco.  3, 
iffuable  term ;  but  the  cafe  of  Good-    4  T.  R.  497. 


When  trial  at 
bar  to  be  moved 
for.    Vide  ante 
625,  644,  648, 
&  po(K  651. 
Fifteen  days  no- 
tice before  a  trial 
at  bar. 


$.  P.  Fartfl.  53, 
64.  Vide  6  Mod. 
Z»4, 241* 


New  trial  for 

mifdiredion. 

a  Wilf.  169. 

f  Or  allow,  or 

•vcr-nik  evidence*    7  Mod.  64. 


124.     Anonymous, 

[Mich.  1  Ann.  B.  R.] 

A  New  trial  (hall  be  granted  if  the  judge  of  ni/ipriw  nfiil- 
"  direft  the  jury  f,  becaufe  thofe  trials  arc  fubjt&  to  the 
infpe&ion  o/the  Court.     Per  Holt,  C.  J. 


total 
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25.     Clerk  verfus  Udall. 

[Mich.  1  Ann.  B.  R.] 

UPON  a  trial  at  mfiprius  the  jury  gave  exceffive  da- 
mages, and  for  this  caufe  a  new  trial  was  granted  (*)• 
The  fecond  jury  gate  the  fame  damages  again,  and  a  fe- 
cond new  trial  was  moved  far,  and  denied,  beoaufe  there 
ought  to  be  an  end  of  things ;  but  fereral  cafes  were  cited 
which  the  Chief  Juftice  allowed,  that  where  upon  the  fe- 
cond trial  the  jury  have  doubled  the  damages,  a  third  trial 
had  been  granted  (£)• 


S.C.  FartHxo6. 


New  trial  for  ex- 
ceffive damages, 
and  the  feme  da* 
mage*  given,  and 
third  trial  rc- 
fufed.  See 
6  Mod.  aa,  14*. 
x  Lev.  97.  iSJd* 
131.  Comb.  17, 
170* 


(*)  In  anions  for  tort,  where  the 
damages  depend  upon  fenttment  and 
opinion,  the  Courts  will  not  grant  ft 
new  trial  on  the  ground  of  exceffive 
damages,  unlefs  it  appears  that  they 
are  flagrantly  outrageous  and  extra- 
vagant. Therefore  they  have  refofed 
ID  mterpofe  when  300/.  was  given  for 
ft  few  hours  fidfc  imprifonment,  Lee- 
ma*  v.  Alien,  2  Wilf.  160.  Huckle  v.  Mo- 
nty, id.  205. 1  or  1000  /.  to  an  attorney 
for  falfe  imprifomnent,  by  a  king's 
meflenger,  for  fix  days,  Beardmorev. 
Carrington,  2  Wilf.  246.;  or  200/.  to 
one  merchant  againft  another  for  a 
flight  afiault,  accompanied  by  ungen- 
tleman-like  behaviour,  Grey  v.  Grant, 
M.  P.  2  Wilf.  252. ;  or  coo/,  againffc 
a  cuftom-houfe  officer,  for  an  unfuc- 
ce&ful  fearch  for  prohibited  goods, 
Zbwrpe  v.  Br  ice  >  2  BL  942.  Vide  alfo 
Ben/on  v.  Frederick,  3  Bur.  1 845 .  where 
ico/.  damages  to  a  militiaman  againft 
his  colonel  for  unlawful  corporal  pu- 
nifhment ;  Fabrigas  v.  Mofiyn*  2  BL 
929.  where  3000/.  in  falfe  imprifon- 
ment ;  Leitb  v.  Pefe,  2  BL  1327.  where 
1000/.  for  malicious  profectition;  GiV- 
bert  v.  Burton/bow,  Co*up.  230.  where 


adoL  for  the  like  injury;  Ducberv. 
W*d,  1  ?.  R.  277.  where  150/.  for  an 
aflault,— were  held  not  exceffive  da- 


mages ;  but  in  all  the  preceding  cafes 
it  was  aflerted,  that  the  Court  were 
not  precluded  from  granting  a  new 


trial  for  exceffive  damages,  where  they 
were  manifeftly  onjaft,  and  an  evidence 
of  paffion  or  partiality  in  the  jury. 

In  Wilford  v.  Berkeley,  1  Bur.  609. 
where  500  /.  damages  were  given  for 
trim.  eon.  againft  a  clerk  with  a  falary 
of  50  /.  the  Court  refnfed  to  grant  a 
new  trial,  and  feemed  to  think  that  in, 
that  action  it  could  not  be  done  ;  and 
in  Duberly  v.  Gunning,  4  T.R.  65 1., 
5000/.  damages  being  given  in  a  fimi- 
lar  a&ion,  Lord  Kenyon,  voAAJbburft,  J. 
thought  a  new  trial  could  not  bo 
granted,  there  having  been  no  prece- 
dent, though  the  damages,  under  the 
cirenmftances  of  the  cafe,  were  enor- 
mous. Buller,  J.  thought  there  fhould 
be  a  new  trial.  Grofe,  J.  thought  that 
the  cafe  did  not  require  a  new  trial; 
but  did  not  deny  that  a  cafe  of  fuch 
an  action  could  exift  which  might 
warrant  the  interference  of  the  Court. 
In  Jones  v.  Sparrow,  c  T.  R9  257.  ft 
new  trial  was  granted  for  exceffive  da* 
mages  (40/.)  in  aflault  i  and  Lord 
Kenyan  faid,  It  muft  be  remembered, 
that,  although  Duberly  v.  Gunning  was 
decided  after  a  very  full  difcuffion  of 
the  fubjecl,  the  Court  were  not  unani- 
mous in  their  determination ;  but  whe- 
ther rightly  or  not  decided,  that  is  a 
cafe  /ui  generis,  and  cannot  govern  the 
prefent. 

(b)  Fide  Str.  691.  2  Wilf.  244, 
1  T.R.  277.  +Bur.  2108. 
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«5f ;  m£'.S*i!  26#   ^  Cafe  °f ihe  May°r  and  Aldcrmcn  °f 

pi.V   3Saik.'  Briftol. 


363.  Holt  184. 


[Mich.   1  Ann.  B<  R.] 


No  new  trial  in    T  T  was  held  by  the  Court,  that  a  new  trial  cannot  be 

^SaikVT?8'         granted  in  an  inferior  court;  for  they  are  not  like  trials 

396.  Farefl.  pi  by  n$  pr*1***  which  are  fubordinate  upon  writs  i Ailing  out 

of  this  Court,  over  which  the  Court  have  authority  and 

infpefiion ;  but  this  was  a  new  trial  a  year  after  the  firft, 

which  the  Court  blamed  (a). 

(a)  R.  Br  coke  v.  Ewer,  Str.  113.  afide.  Vide  ae.  Bay  ley  v.  Boorne,  Str* 
that  an  inferior  court  could  not  grant  337.  Rex  v.  Peters,  1  Bur.  571.  Bla- 
a  new  trial  for  exec  {Eve  damages ;  but  quiere  v.  Hawkins,  Doug.  378.  In  Rex 
where,  after  iflue  joined,  or  notice  of  v.  TJrhng,  Fort.  198.  it  was  held,  that 
trial  given,  there  is  a  reference,  and  fuch  Court  might  fet  afide  a  writ  of 
the  plaintiff  afterwards  proceeds  by  inquiry  or  judgment,  though  ftri&ly 
furprize,  fuch  Court  may  grant  a  new  regular,  if  obtained  by  fraud  or  fur- 
trial,  Jewell  v.  Hill,  Str.  499.  Street's  prize;  and  in  Rex  v.  Peters  it  was 
Cafe,  7  Fin.  24.  In  the  latter  it  is  ruled,  that  a  regular  interlocutory 
faid,  that  though  an  inferior  court  judgment,  though  there  appeared  no 
cannot  grant  a  new  trial  after  a  caule  fraud  or  furprize,  might  be  fet  afide 
hath  been  fully  heard,  yet  where  a  in  an  inferior  court,  in  order  to  let  in 
verdict  is  obtained  through  furprize,  a  trial  on  the  merits, 
or  by  any  irregularity,  it  may  be  fet 

\\%  Arftc  4k       27#     Fenwick  vcrfus  Lady  Grofvenor. 

Fared.  70,  xai, 

156.  Holt  263,  [Hill.  1  Ann.  B.  R.1 

*66. 

New  trial  denied   1  N  ejeilment  after  a  trial  at  bar,  a  new  trial  was  moved 

sm'oS M*^!  for»  on  affidavits  that  fevcral  witnefles  abfented  them- 
felves  in  Holland,  by  reafon  of  a  report  fpread  abroad 
there,  that  one  of  the  defendant's  witnefles  was  confined 
by  imprisonment ;  but  it  was  denied,  becaufe  it  did  not 
appear  that  the  plaintiff  did  fpread  it,  or  occafioned  the 
Gay  &  Croft,  fpreading  of  it.  The  Court  was  difiatisfied  with  the  ver- 
6  Mod  378  di^  ^Ut  C*tC(*  Croft's  cafe  for  a  falfe  return  of  a  manda- 

307,  '  ' "'  mus  txied  at  bar,  and'  by  confent  of  all  fides  one  point  was 
to  be  found  fpecially,  yet  the  jury  found  a  general  verdi£k, 
.and  the  Court  would  not  grant  a  new  trial  (b).  It  has 
never  been  done  here  but  upon  ifTues  out  of  Chancery, 
which  being  only  tofatisfy  the  confeience  of  the  Chancel- 
lor, are  not  Jlritli  juris.  So  a  new  trial  was  denied,  contra 
fipinionem  (ut  videbatur)  capital,  jujliciar.  (r) 

(b)  Vide  Rep.  B.  R.  Temp.  Hard,  23.     Eynon,  1  Bur.  595.   Of  late  years  new 
\c)  Per  Lord  Mansfield*  Bright  v.     trials  have  been  granted,  not  only  after 

trials 
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trials  at  nifi  prius,  but  alfo  after  trials  'and  perfonally  appeared  to  a  ftngU 
At  bar;  and  it  u  at  leaft  equally  rea-  Judge  only;  whereas  the  latter  is 
fonable  to  grant  them  after  trials  at  grounded  upon  what  mult  have  mam- 
bar,  as  after  trials  at  nifiprius,  (if  the  feftly  and  fully  appeared  to  the  whole 
juftice  of  the  cafe  demands  it,)  or  in-  Court.  For  in  [lances  of  new  trials 
deed  rather  more  fo,  as  the  latter  muft  after  trials  at  bar,  <uide  Str.  584.  2  Ld, 
be  done  upon  what  could  have  actually  Raym.  1358.  1  P.  Wmi.  2  1 2. 


a 8.     Afhwin  verfus  Corbill. 

[Mich.  2  Ann.  B.  R.] 

IF  a  caufc  hath  lain  at  iffuc  fouT  terms,  and  no  proceed-  A  •»«•«  notice, 
ing,  there  muft  be  a  full  term's  notice  of  trial,  exclud-  ™'  ""£££• 
ing  the  term  wherein  iflue  was  joined.  146.'  isid.  35.. 

29.     Lazier  verfus  Dyer.  ImU??7?7' 

[Mich.  2  Ann.  B.  R.] 

I T  came  to  be  a  qucftion,  Whether  the  fuing  out  of  a  SoiagwittTi- 
*    venire  ox  diftringas9  after  the  expiration  of  the  four  to^aftdtVof** 
terms,  was  a  proceeding  within  the  term ;  becaufe  it  bears  the  term,  not « 
tifte  the  laft  day  of  the  term,  and  has  relation  to  the  term  ?  ?"*««*•"«  w**- 
And  the  Court  held  it  was  not;  for  though  it  be  legally  a  ["c^rf^i?*0" 
proceeding  of  the  term,  yet  it  is  not  fo  in  fa£l.     Et  nota  $  t  B!  Rep      • 
Where  it  is  an  iflue  out  of  Chancery,  notice  of  trial  to  the  287.    3  Bur. 
(blicitor  in  that  court  is  good ;  for  as  to  this,  they  are  but  zs*x* 
as  one  court 

30.     Sir  Samuel  AftreyV  Cafe.  [651  3 

S.  C.  6  Mod. 

[Hill.  2  Ann.  B.  R.]  113. 

UPON  a  fcire  facias  brought  againft  Sir  Samuel  AJlry^  Trials  at  bir-not 
fer  his  place  of  clerk  of  the  crown  in  the  court  of  $&S£tV 
King's  Bench,   and  iflue  joined  thereupon;   Sir  Samuel  barrifteri.  vide 
Aftry  moved  that  the  iflue  rnight  be  tried  at  the  bar.    The  ™te62S'  2  ^ 
attorney-general  oppofed  it;  but  the  Court  faid  a  trial  at  ^t\i^^ 
bar  was  never  denied  to  any  officer  of  the  Court,  nor  1  Sid.  407. 
hardly  to  any  gentleman  at  the  bar :  And  though  Mr.  At- 
torney was  never  bound  to  confent  to  a  trial  by  nifi  prius 
in  the  queen's  cafe,  yet  they  did  not  fee  how  he  could  re- 
fufe  a  trial  at  bar,  where  it  was  reafonable  to  try  it  there  ; 
for  the  ftatute  Wejl.  2.  cap.  3.  is  atterminentur,  that  they 
may  be  determined  there,  qua  magna  indtgeant  cxamina- 
tune* 


c>y 


6-ci    t)     *  Ctfaf* 


*,£V&     f       **•  Way  WffttS  YalIy- 

**-H*W  [Trin.  jAnn.B.R.3 

If  the pnwnpal    w  ESS  OR   brought  debt  for  rent  againft  his  lc3ccf 

2e  WdU&bn,  "P011  a  dcmife  at  £*"<&>">  of  lands  b  Jamaka.    The 

fcndHi  iffoe  de-  defendant  pleaded  to  the  jurifdi&ion  of  the  Court,  that 
pending  on  fo-  the  matter  ought  to  be  tried  in  Jamaica  ;  and  it  was  urged 
{fmj*be*  tried*'  **"*  Ac  kffor  cannot  bring  debt  here  againft  the  affignee 
mthenextcoun-  of  a  term  of  lands  in  Ireland,  and  that  if  entry  and  ouftcr 
ty,  and  foreign  werc  pleaded,  it  could  not  be  tried  here  'y  and  in  this  cafe 
cvMesce?  'see  *he  r*gk*  °*  ^c  plaintiff and  defendant  depends  on  foreign 
2  Lav.  143.        laws  which  cannot  be  given  in  evidence  here.    Et  per  Cur. 

6  Mod.  a»8.  Where  an  a£Hon  is  local  it  muft  be  kid  accordingly  $ 
*  Standfast*  therefore  if  the  leflbr  declares  on  the  privity  of  eftate,  and 
Hob.  37.  xCro.  that  lies  in  Ireland,  the  a&ion  muft  be  brought  there,  for 
*41iS«mdlC«  ^c  c^ate  *•  ^°°^  *  *crcfore  fuch  kffor  cannot  maintain 
1  Vent.  59,»S6.  debt  here  againft  an  affignee  of  a  term  in  Ireland;  for  the 
Hob.  %y±  aftion  is  founded  on  a  prirkv  of  eftate  (a).  Otherwife 
*Sa  %4*   ks    w^crc  lt  IS  founded  on  a  privity  of  contra£t,   which  is 

tranfitoryj  as  debt  for  rent  by  leflbr  fcgainft  teffee;  lor 
Cowpr«8i.       that  may  be  maintained  where  the  land  lies  not.    Here  it 

7  Co.  *.  a.  Str.  j8  ^  fa  \€ffyT  aganft  the  kflee  on  the  privity  of  contnft  \ 
77  and  if  a  foreign  iffue,  which  is  local,  fliould  happen*  it 

may  be  tried  where  the  adion  is  *laid 5  for  that  purpofe 
there  may  be  a  fiiggfcftion  entered  on  the  roB,  that  fuch  a 
place  in  fuch  a  county  is  next  adjacent  •,  fend  it  may  be 
tried  here  by  a  jury  from  that  place,  according  to  the  laws 
of  that  country;  and  upon  nil  debet  pleaded  you  may  give 
the  laws  of  that  country  in  evidence. 

32.     Donaina  Regina  verfus  Sir  Jacob  Banks. 


1*5*} 

3.C.  iSalL 


380.  6 Mod.  [Midi.  3  Ann  B.  R.    2  Ld.  Raym.  1082.  S.C.] 

*4$.  Rep.  A.Qt 

Triil  b  piwifo  C  "*■  Jacob  Banks  was  indi&ed  at  the  quartcr-feffions  in 
cannot  be  mthe  ^  Berks,  and  the  indi&ment  was  moved  hither  by  die 
cafe  of  the  profecutor,  and  now  both  the  ptofecutor  and  defendant 
'ri^  Imieftky6  maic  UP  *e  wcoirdi  took  out  procefs,  and  carried  down 
vamntfromthe  the  caufe  to  trial  at  die  affizes;  and  the  defendant  put  in 
Attorney-gene*   his  record  firft,  tried  it,  and  was  acquitted :  The  piofe- 

j£  InfiS?' ***'  dut6r  0P°n  ***  mwe*  f°*  »  n€W  *"**>  and  hftd  it, 

EtperCur.  ill,  Before  the  5  ft  6  W*  W  M.  c  ti.,aftd 
8  &  9  W.  3.  r.  33.  H.  indited  in  any  county  might  re- 
move it  into  B.  R.  by  certiorari,  and  never  was  bound  by 
recognizance  to  try  it,  unlefs  in  London  and  Middle/ex  ; 

that 


that  by  this  tfHAtis  the  defcfidarit  was  out  of  cotirt,  Cf  Jfo* 
jfr,  and  new  profcefs  was  to  be  awarded,  on  which  he 
might  be  outlawed,  unlets  he  came  in  gratif,  which  oc- 
cafiontd  great  delay,  and  was  thecaufe  of  making  thofe  a&s. 

adly,  That  removals  by  defendants  are  provided  for,  Upon  removal  or 
but  removals  by  profecutors  are  not  within  thofe  a£rs ;  and  iwHSment  by 
that  this  removal  being  before  the  plea  pleaded,  the  de-  $ l^^°'9 
fendant  was  out  of  court  V!  Jim  die,  but  may  tome  in  gra-  comes  in  by  pr»- 
i»j,  or  be  brought  in  b)r  procefs ;  and  in  the  laft  cafe  on  ef[,»fhe  ^*!l 
pleading  fliall  give  feclirity  to  try  it,  which  he  is  not  obliged  ^  ccunty  *° 

"  to  do  when  he  comes  in  gratis. 

3dly,  That  in  civil  actions  the  defendant  (hall  never- In  what  cafes  the 
carry  down  a  caufe  by  provifo,  till  there  be  a  laches  in  the  j!'^^™* 
plaintiff;  except  in  caufes  where  the  defendant  is  as  a  c*"fe  byprorifo. 

-plaintiff,  as  in  replevin,  prohibition,  quart  impedit,  [againft  2  Lev.  5, 6,  &<u 
the  patron  only,]  which  are  to  have  return,  consultation,  infra*   *  **"*• 

1        •  1   'i-n  240.  &J21. 

and  writ  to  the  bifliop.  Savik  2.  %  Sit 

4thly,  There  can  be  no  trial  by  provifo  in  a  caufe  of  the  336. . 
crown,  becaufe  there  can  be  no  default  nor  laches,  nor 
can  the  crown  be  compelled  to  try  any  caufe  by  nifiprius  ,- 
and  therefore  every  caufe  of  the  crown  in  this  court  mult 
be  tried  at  bar,  unlefs  the  attorney-general  allows  a  war- 
rant of  nifi priui,  which  implies  his  confefit  to  try  the  caufe 
in  the  country. 

5thly,  That  as  in  indictments  of  treafon  or  felony,  if  the 
attorney-general  will  delay,  the  Court  may  give  the  de- 
fendant leave  to  bring  on  the  trial  as  they  fee  fit  (and  fo  it 
has  been  done):  60  in  indictments  for  mifdemeanbrs,  at 
in  this  cafe  •,  the  defendant  may  in  the  firft  inftance,  by 
the  confent  of  the  profecutor,  and  leave  of  the  attorney- 
general,  carry  down  the  caufe  to  trial ;  but  it  (hall  not  be 
allowed  by  furprife  on  the  attorney-general,  as  here  in  this 
cafe,  and  alfo  without  confent  of  the  profecutor,  or  any 
default  in  him. 

6thly,  It  was  ordered  to  be  a  rule  hereafter,  that  when       f  6  C 1 1 
in  indictment  is  removed  hither  by  the  profecutor,  the  de-       ■"    ■*  *  * 
fendant  (hall  not  carry  it  down  to  trial  without  leave  of 
the  Court  on  motion. 


33.     Highmore  verfus  Walker.  6  Mod.  247. 

[Mich.  4  Ann.  B.  R.] 

1  N  a  caufe  to  be  tried  at  the  fittings,  the  defendant  en-  Twodarnotict 
*    tcred  a  ne  recipiatur ;  and  the  queftion  was,  Whether  £^X£^" 
the  plaintiff  could  go  on  at  the  next  fittings  without  a  new  fitting!, 
notice  ?  It  was  agreed,  that  if  no  ne  recipiatur  had  been  en- 
tered, there  mud  have  been  two  days  notice.    The  clerks 
*  10  upon 


6s3  CrfoT* 

upon  the  principal  queftion  thought  no  notice  neccflary; 
their  reafon  was,  becaufe  the  defendant  himfclf  had  hin- 
dered the  plaintiff's  proceeding,  and  therefore  ought  at 
peril  to  attend  the  next  fittings.  But  Holt,  C.  J.  contra. 
The  notice  fell  to  the  ground  with  the  trial :  A  rule  was 
made,  that  where  a  tie  recipiatur  was  entered,  the  plaintiff 
fhall  give  notice  the  fame  fittings,  and  before  they  are 
over,  that  he  will  proceed  to  trial  the  next  fittings :  And 
it  was  faid,  that  if  a  caufe  be  not  entered  two  days  before 
the  fittings,  the  defendant  may  enter  a  tie  recipiatur. 

34.     Dunkly  verfus  Wade. 

[Pafch.  5  Ann.  B.  R.] 

Hani  afticn.  T  N  cafe  for  negligently  keeping  his  fire,  a  verdift  was 

e^!™***?'  found  for  the  plaintiff,  and  a  new  trial  granted.     But 

Rep.  B.  R.  per  Cur.  Had  a  verdict  been  for  the  defendant,  we  would 

Temp.  H«rd.  hardly  have  granted  a  new  trial,  becaufe  it  is  a  hard  ac* 

201.  Note  to  pi.  '  °  J 

».  fupra.  tlon* 

s.  c.  Fared.  o  r      For(J  verfus  Tilly. 

156,157.  OJ  y  J 

New  trial  not        A  N  inquiry  found  four  voluntary  cfcapes,  for  which 
fe'aof  re'alrV  Ford>  warden  of  the  Fleet ,  forfeited  his  office.    Iflues 

tion.°SeeYMod.  hereupon  were  tried  in  B.  R.  at  the  bar.     One  efcape  was 
22, 222, 242.     proved  by  a  witnefs,  who  was  afked  if  he  was  never  burnt 
1  Sa?k64258        in  *'1C  ^anc^  *or  ^ca^n8  a  taflkard  ?  he  anfwcred,  No  (a). 
273.  Hardr.*7i,  A  new  trial  was  moved  for  upon  producing  the  record  of 
iai.  iWHf.98.  the  convi&ion,  and  the  Court  denied  the  motion,  iftf 
Becaufe  it  was  a  trial  at  bar  (b).  idly,  It  is  no  reafon  for  a 
new  trial  that  you  for  the  defendant  came  not  prepared  ; 
and  the  Chief  Juftice  faid  Scatnfs  cafe  was  a  hard  cafe. 
Vide  3  Keb.  365,  369.  2  Lev.  114.     Poftca,  Pafch.  4  Ann. 
B.  R.t  between  Cockcroft  and  Smith,  that  the  party's  evi- 
dence was  not  ready,  was  held  no  reafon  for  a  new  trial, 
though  at  niftprius  :  And  a  new  trial  was  denied  (c). 

(a)  The  queftion  feems  fuch  as  a  enabled  to  be  a  witnefs.  Vide  2  Hawk* 

witnefs  ought  not  to  be  aflced.     Be-  ch.46.  f.  20,  21. 
fides,  a  perfon  convi&ed  of  felony,         (&)  Vide  note  to  pi.  rj+ 
who   is  admitted  to  his  clergy,  and         (c)  Vide  note  to //.  16. 
burnt  in   the    hand,   is  thereby  rc- 
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Xrotoer  ana  ConAjerSon.       T^:\v, 

3  Lev.  336. 

5  Mod.  iSz,  Src. 
hhi—i  6Mod.  151,170, 

a  la.     Vide 

4  Mod.  1 56* 

/•-»«•/•  YeIv"  °*" 

I.      Arnold  swy&x  Jefireylon. 

[Mich.  9  Will.  3.  C.  B.     1  Ld.  Raym.  275*  S.  C] 

TR  OVE  R  defcriptofuo  obligatorio  per  quod  tent.  fcf  obll-  Trover  defer jptt 

gat.fuit  curiam . J.  S.    In  arreft  of  judgment  after  £^° M^ 

▼erdid  for  the  plaintiff  it  was  held  good  ;  for  it  might  be  3  Sa'.k.  147. 

given  to  the  plaintiff,  and  lb  (hall  be  intended,  and  then  Holt  4<A 
it  was  fcriptum  fuum ;  and  it  is  no  abfurdity,  though  it 
were  made  by  him  to  another ;  for  it  is  only  a  defcriptioa 
of  the  deed. 

2.  Hartford  verfus  Jones, 

[Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  393.  S.  C] 

1  N  trover  and  convtrfion  the  defendant  pleaded,  that  the  Special  pin  Tn 
1    goods  were  call  away,  and  thev  faved  and  detained  S^J?"*^: 
them  till  they  were  paid  for  their  pains.    On  demurrer,  Lutw.  1538. 
Holt%  C.  J.  held,  that  they  might  retain  for  payment,  as  a  iMo<j.  »44- 
carrier  for  his  hire ;  and  falyage  is  allowed  by  all  nations:  h£  ^jj^# 
He  that  ferves  another  ought  in  reafon  to  be  paid  for  his  eus*.  435. 
fervice  j  but  tlie  plea  is  naught;  for  if  the  detainer  be  law-  i«ch- 185- 
ful,  he  does  not  confefs  a  converfion:  I  never  knew  but  IkcI'ic^o-.1" 
one  fpecial  plea  good  in  trover,  viz.  Telv.  198.  (a)  .  And  Hurt.  10.  Ante 
the  rule  was  in  the  principal  cafe,  to  waive  the  plea  and  5*6« 
plead  not  guilty.     Vide  2  Cro.  68,  69.  3  Crc.  262. 

(a)  The  plea  in  Ydverton  was,  that  againft  a  Granger,  Cm.  Jac.  73. ;  or 

the  defendant  took  the  wine  mentioned  again  it  the  defendant,  2  Str.  1078.; 

in  the  declaration  for  prifage  due  to  the  that  an  innkeeper  detained  a  horfe  for 

king.     The  following  pleas  in  trover  his  meat,  zBulft.  289.  ;  the  Statute  of 

have  been  alfo  held  good  :  A  former  Limitations,  Lut.  99.    Vide  Bull.  N.P. 

recovery  in  trefpafs  for  the  fame  goods,  48. 
Show.  146. ;    a  recovery   in  trover 

3.  Hartford  verfus  Jones. 

[Pafch.  10  Will.  3.  B.  R.     1  Ld.  Raym.  588.  S.  C] 

*TP  ROVER  for  twenty  ounces  of  cloves  and  mace;  Trover  for  so 
*    after  a  writ  of  inquiry  on  a  judgment  by  default,  Holt%  °™CCI  rf  dove< 
C.  J.  doubted  whether  it  was  good,  becaufe  it  was  not  wiih"  Hhcwtif 

laid, 


1 654  Crofter  an*  Conftetfion. 

hoZ muuloi  ^a^»  ^ow  muc^  cl0^^  an<*  h°w  much  mace;  or  that  st 
^'miv£  w  was  (°  many  ounces  cQtmwxUi  but  he  (aid  thefc  were  in- 
l»detinuc.Qucr.  certainties,  and  that  if  this  was  comprised  in  another  ac- 
^ado  5  Mod-  tion,  this-  recovery  would  be  a  good  plea  in  bar.  In  de- 
is!'*  Uv.'iS.  tinuc»  this  would  be  ill  for  intertaintyj  for  the  fiieriff 
a  Ley.  S5, 176.  could  not  tell  how  much  of  one  and  how  much  of  the 
*  mS'  6?"       ot^cr  to  deliver.    The  Court  gave  judgment  for  the  plain- 

4  Mod!  3*4.       ^!&%  without  .taking  notice  of  another  *  exception,  ws.  that 

5  Mod.  314.  it  was  alio  pro  viginti  parvis  infirument.  carpentar.y  vocaK 
1  sw.  60,445.  twcnty  fnaall  carpenter's  tools.  2  Sound.  74.  2  Fen.  78* 
F«cfl.'t4i.       fy*  358>  36°*  37°»  4*9-  *  -W«/«  289.  2  T«i.  77. 

1  Mod.  46.    1  Vent*  3x7*    a  Saund.  74* 

*[655] 

4.     Anonymous. 

[Trio.  3  Ann.       Cwvwi    Trevor,  C.  y«     jlr  nifi  print  *t 
Guildhall.] 

* 

*?*■*  tro!*L  'T1  ROVER  lies  not  againft  a  carrier  for  negligence,  as/ 
alrrier.^rMod.  .  *or  ^o6ng  a  box,  but  it  does  for  an  aftual  wrong  5  as 
30,  31.  Comb,  if  he  break  it  to  take  out  goods,  or  fell  it.  Per  Cur* 
*fS*6ll2a*is  Pafch*  7  *P*  3"  ■*•  *•  And  therefore  denial  is  no  evidence 
aLd.Raym.  '  °f  a  converfion,  if  the  thing  appears  to  have  been  really 
79*»  loft  by  negligence ;  but  if  that  does  not  appear,  or  4f  the 

carrier  had  it  in  cuftody  when  he  denied  to  deliver  it,  it  is 

good  evidence  of  a  converfion.     Per  Trevor ',  C.  J,  (a) 
jStr.  576.  .  Where  denial    is    a    converfion.       Vide  10  Go.   $jG± 

*WUf.328.       j  Cro.  262.    1  Lev.  173.     x   Danv.   21:    2  Mod.  245. 

3  Aforf.  2.  (1  jlf«£  244.)  5  Mod.  426.  2  Sbow.Caf.  148, 

*75>  213. 

(a)  &  at.  Roft  v.  Jobnfin,  5  5«r.  tion  to  a  wharfinger,  on  account  of  a 

1825.  that  trover  would  not  lie  againft  claim  of  wharfage  which  is  not  made 

a  wharfinger    from  whofe  poflcflicra  oat,  Lucas  v.  Hay,  4T.JR.260.    For 

rxls  had  been  ftolen  or  loft.     It  will  the  general  nature  of  the  a&ion,  vide 

againft  a  captain  of  a  (hip  for  deli-  Cvwper  v.  Cbitty>  1  Bur.  20.   Note  I* 

wing  goods  againft  an  ex'prefs  direc*  3  Sulk.  367. 


(  *ss   ) 


4 Mod.  336,4c 
S.C.  4  Mod. 


i*     Hick  verfus  Woodfon. 
[Ifill.  8  Will  3.  B.  R.    1  Ld.  Raym.  137.  S.  C] 

IN  titzchmtntjur  prohiUtio*,  the  plaintiff  declared  of  a  County  or  bta- 
cuftom  in  fuch  a  hundred,  to  pay  no  tithe  for  agiftroent  fyS^lST 
of  cattle  barren.   I  flue  was  taken  upon  the  cuftom,  and  decimando  for 
found  for  the  plaintiff,  but  judgment  was  arretted  with  this  «Wngi  titheable 
entry,  //  quia  apparet  curia  domini  regie  hie  quod  confuetudo  rigj£?j||hcrwift 
ftraa.  nulliui  vigorh  in  lege  exiftit9  idea  fiat  confubatio9  tstc.  if  not  tithcabk 
Et  per  Cur.f  <*  « onumon 

ifk,  Tithe  of  agtftment  is  d«e  of  common  right,  becaufe  ?$^£Z£ 
the  grafs,  &c.  which  is  eaten,  is  dejure  titheable,  and  mud  ren  cattle  due  of 
have  paid  tithe  if  cut  at  perfe&ion.     And  the  Court  took  S?.n?nlon  rj*ht* 
«h»  difference,  ««.  ™t££ 

That  a  hundred  or  a  county  cannot  prefcribe  in  a  n$n  141, 14a. 
Jeeima*d$9  for  a  thing  that  is  in  its  nature  dejure  titheable ;  ^m^  39** 
for,  as  no  one  fingle  perfon,  or  his  eftate,  can  5  no  more,  s££j.  50^3Hok 
by  the  fame  reafon,  can  the  hundred,  which  confifts  but  671.  Cafc»B.&. 
of  many  (ingle  perfons  eftates.     Vide  March  26.    1  Ro.  llu 

'  But  of  things  which  in  their  nature  are  not  titheable  de  r  g  -g  l 

jure,  a  hundred  or  county  may  prefcribe  in  a  non  deciman-  j  j|od.  336 t» 

do%  becaufe  they  are  difcharged  in  fuch  cafe  without  a  cuf-  341.  iutw. 

torn  to  the  contrary,  and  they  do  but  infift  on  their  ancient  lllC- 

right,  and  that  cuftom  hath  not  prevailed  againft  it:  Ergo  Farefl,  II3>T37# 
the  cafe  of  wood,  1  Ro.  Ah.  654.  Lit.  Rep.  152, 153.,  and 
the  hearth-penny,  which  is  but  a  modus  for  it,  they  allowed 

te  be  good  law ;  becaufe  wood  is  not  in  its  nature  tithe-  Pal.  37.  %  U1L 

able,  nor  within  the  reafon  of  titheable  things,  which  **** 
come  not  to  perfe&ion  every  year. 

2.     Hill  verfus  Vaux.  1?,.6!!odvJ 

J  *6i.  S.C.  called 

[Mich.  ic  Will.  3.  B.  R.    1  Ld.  Raym.  358.  S.  C]        £^E£* 

ANa  fuit  in  the  Spiritual  Court  for  tithe  of  milk,  the  Carth.46i.s.c. 
y   plaintiff  moved  for  a  prohibition,  fuggefting  a  cuftom  ^"JJJJJ  * 
in  the  parifh,  that  the  9th  day  of  May  at  night,  and  the  miUcAiTbaday,. 
loth  day  of  May  in  the  morning,  the  parfon  was  to  have  and  every  9th 
the  whole  meal's  milk,  and  fo  every  9th  and  10th  night  "J^"*^ 

and  *n  mor  ,nf 


6j6  Cftfee*. 

tcr,  till  a  young  and  morning,  till  a  young  lamb  yeaned  (hould  be  heard  to 
^^  bleat,  in  lieu  of  all  tithe  of  milk.  And  the  cafe  of  thirty 
lieu  of  tithe  of  egg3,  in  lieu  of  all  eggs,  was  cited  I  Ro.  Ab.  648,  65  r. 
milk,  ill.  Modus  Et  per  Cur.  A  modus  to  pay  one  thing  for  another,*  or  a 
tbewyAing  Part  °^ tnc  ^amc  tnuig  *n  another  manner,  may  be  good  ; 
that  is  tithe,  but  a  prefcription  to  pay  part  of  the  very  thing  that  is 
not  good,  unieft  tithe,  can  never  be  a  good  modus %  unlefs  payable  in  fome 
Se^maiuieT"  otncr  manner,  fo  that  the  parfon  has  a  benefit  by  it. 
l*c.  2*i.  3  Cro.  609.  2  Cro.  47.   1  And.  799.  Mod.  229.  Hob.  250. 

6  Mod.  261.  Rapn.  277.  3  Buljl.  326.  (a)  As  to  the  cafe  of  the  thirty 
j  Mod".  229*  cggs>  ne  *s  hound  to  pay  that,  whether  he  has  hens  or  no, 
CafoB.R.  206.  and  he  mult  pay  it  at  a  certain  time.  But  by  this  modus 
Hok  672.  the  parfon  may  have  nothing}  as  fuppofe  a  lamb  be  heard 
to  bleat  before  the  9th  of  May.  ' 

(a)  Vide  alfo  Bunb.  307. 

3.    The  Archbilhop  of  York  verfus  the  Duke 
of  Newcaftle. 

[Mich.  3  Ann.     In  Scacc] 
Moduiof  ten        rj  Prefcribed  to  pay  ten  fleeces  of  wool  and  two  lambs 

STio^T^I  #      in  lieU  °f  a11  tithCS  !   aUd  PriC€  and  SUT1%  BaronS> 

for  ^luuhe!  '    werc  °*  opinion  this  was  an  ill  modus >  becaufe  it  is  one  fpe- 
Court  divided      cies  of  tithe  for  another,  and  there  is  great  incertainty; 
whether  good  or  for  one  flccce  mav  be  twice  as  big,  and  three  times  the  vi- 
i°M6d,32i.       ^ue  °f  another.     Vide  2  Lutw.  1052.    3  Cro.  786,  276. 
Mo.  909-   1  Ro.  Ab.  649.    Dy.  1 49*    Hard*  174,     Wara\ 
Chief  Baron,  and  Smith,  B^ron,  contra,     ift,  A  modus  is 
nothing  but  a  real  compofition,  for  or  in  lieu  of  tithes,  or 
an  annual  profit  certain  and  permanent j  and  they  held 
that  the  payment  of  any  one  chattel  for  tithe,  was  or  might 
be  a  good  modus  as  well  as  money  \  for  why  might  not 
f  6c7  I        the  parfon  originally  agree   to   take   ten  fleeces  for  his 
'  tithe,  as  well  as  a  penny  ?  They  admitted  that  payment  of 

Payment  of  tithe  tithe  of  one  fpecies,  or  payment  of  a  modus  for  one  fpecies 
ofoncJPec,c*  of  tithe,  could  not  be  a  difcharge  as  to  another  fpecies; 
fo/aH.  Cro°Ei!  but  they  held  that  this  was  not  a  payment  of  tithe,  nor  a. 
446.  Moor*77,  payment  for  a  fpecies  of  tithe ;  becaufe  it  was  to  be  paid 
445.  Lutw.  at  au  events>  whether  there  be  flieep  or  no :  And  they  de- 
,Q*  '  nied  the  cafe  of  1  Ro.  Ab.  651.,  and  held  it  no  more  un- 

certain than  to  pay  a  modus  of  ten  cheefes,  which  may  dif- 
fer vaftly,  both  in  nature,  quantity,  and  value ;  and  it 
tends  to  the  difquiet  of  the  country  to  break  in  upon  cuf- 
toms  and  ufages ;  and  it  ought  not  to  be  done  but  on  plain 
and  manifeft  reafon* 
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4.     Startupp  verfus  Doddcridge. 

[Pafch.  4  Ana.  B. R.    2  Ld.  Rayxn.  1 158.  S.  C] 

A  Modus  to  pay  2  /.  in  the  pound  of  the  improved  rent  in  Modm  to  pay 
"    lieu  of  all  tithes,  was  held  naught  5  for  that  is  to  rife  *,';£  j£*3d 
and  fall  as  the  land  is  let,  and  the  parfon  cannot  know  it:  rent,  ill.  Modus 
And  though  a  cuftom  to  pay  the  double  value  for  a  fine  AouW  beuc^. 
may  be  good,  yet  that  arifes  to  a  man's  ccmtraft,  which  ^to  2*4"^ 
fliall  never  be  void  where  it  may  be  reduced  to  any  cer-  see  Lutw.  1043 
tainty,  and  differs  from  this  cafe  of  a  modus,  which  ought  *°  ">53- *c« 
to  be  as  certain  as  the  duty,  which  is  deftroyed  by  it.  s?a  ^  a.qT 
Ho/t,  C.  J.  dubitanUy  upon  a  motion  for  a  prohibition  {a).  60.  Lilly  Ent,i$T 

(a)  The  modus  was  alfo  held  void  Ld.  Raymond.  The  fame  modus  was 
On  application  to  the  Common  Pleas  likewife  held  bad,  1  Ld.  Raym.  696* 
and  Exchequer,    Vide  the  report  in    Vide^Aik.z^.  Burn  Ecc.  Law, 421. 


Variance.  [  °5« 1 

Ante  434,  45* 


I.     Bragg  verfus  Digby. 

[Pafch.  10  Will.  3.  B.  R.] 

IN  cafe  on  feveral  promifes  by  original,  the  defendant,  Variance  be- 
*>    without  craving  oyer  of  the  writ,  pleaded  variance  be-  twecn  writ*nd 

,  .  ,**  J  n        .     r         .      «     1         1  count  not  plead- 

twixt  the  writ  and  the  count,  ihewing  particularly  where-  able  without 
in  :  And  the  plaintiff  demurred }  and  it  was  adjudged  that  craving  oyer  of 
the  defendant  (hould  anfwer  over ;  for  he  ought  to  have  y^arne ? ^ 
demanded  oyer  of  the  writ  before  he  could  take  advantage  and  poft.  702/ 
of  the  variance ;  becaufe  though  the  writ  is  in  court,  [the  3  Lev.  236. 
count,]  yet  being  not  upon  the  fame  roll  with  the  count,  \  m^oY,*" 
'  the  defendant  cannot  plead  to  it  without  demanding  oyer  (£).  s.  c.  Cafet  B.H 

1S9.  Andrews  76. 

(b)  R.  ac.  t  Wilf,  85 ,  295.  But  oyer    not  been  craved,  Boats  v.  Edwards* 
as  an  original  is  not  now  granted,  and    Doug.  try.  Vide  Rex  v.  Jmery,  1  7*.  R. 

the  plaintiff  may  proceed  as  if  it  had     rjo. ' 


Vox..  II. 


6$s  Uaxl&ntt* 

2.     Holraan  ver/us  Borough. 

[Trin.  i  Ann.  B.  R.    2  Ld.  Raym.  791.  S.C.] 


IN  covenant,  the  plain  tiff  declared  of  a  deed  of  covenant, 
bearing  date  the  30th  of  March  anno  Domini  1701, 


Deed  dated  in 
the  year  of  our 

with  the  year  of  annoqs  regni  Willi,  tertii  nunc  regis  Angl.,  isfc.  decimo  ter~ 

the  king  alfo,  no  tio,  and  makes  a  profert  pi  the  deed,  with  a  cujus  dot.  eft 

Iiria~c*  T  -     eifdem  die  &  anno :  Upon  oyer  "craved,  the  deed  was  dated 

VideCro.  Jae.       J         .  .        %       r    %    ^  r    ujt       t 

»6i.  iLd.        only  thus,-  vtz.  the  30th  of  March  1701,  wanting  anno 

Raym.  335.  Domini,  and  likewife  anno  regni.  And  though  it  was  de- 
murred to  for  the  variance,  the  Court  held  it  no  variance, 
for  it  was  implicitly  in  the  deed.     Vide  41  £.3.  23. 


s.c.Ftr.s7.  *      Incledon  ver/us  Crips. 

MM*  ion.  &  «/  r 

[Mich.  1  Ann.  B.  R.    2  Ld.  Raym.  814.  S.  C] 


Holt  200. 


in  debt,  where  T  N  debt,  the  plaintiff  declared  on  a  deed,  whereby  the 
th^  d^afend.  defendant  covenanted  to  pay  the  plaintiff  35  hper  fcuit- 
o{K>nUthc  dad) '  dred  for  every  hundred  of  wood  in  fuch  a  place,  and  that 
variance  is  fatal,  he  delivered  fo  many  hundreds  and  one  half,  which  came 
to  ^remiN  t0  1 82  '•  ,0  /#  The  dcfcndant  demurred.  Et per  Cur. 
tituTj  othcrwife  There  can  be  no  apportionment,  and  the  demand  for  the 
where  on  matter  half  hundred  is  demanding  moTe  than  can  be  due  by  the 
eTrl°fiiLuStwf'  contract;  and  then  the  queftion  was,  Whether  a  remitti- 
459»  53VU  W  tur  couW  **  entered  f°r  ™*»  and  judgment  given  for  the 
avent.  1*9.      reft  ?  Etper  Holt,  C.  J. 

CrSoh.°Car?i-7  #  Where  the  fum  demanded  depends  on  the  deed  itfelf, 
436*437*.  *  '  and  on  nothing  extrinfical,  as  in  cafe  of  debt  or  cove- 
i  Saund.  %s%,  nant  to  pay  20/.,  there  can  be  no  remittiturs  for  the 
il£  i4^arefl  variance  is  inconfiftent  with  the  deed  upon  which  the 
5  Mod.  a  1 3.  duty  that  is  demanded  entirely  depends  *  otherwife  where 
1  Sid.  407.        it  may  be  more  or  lefs  by  matter  extrinfic 5  as  in  debt  for 

Tiou^ll '!  H.1'  rcnt>  or  in  *c  cafc  at  Dar  »   in  t'iat  cafc»  l*  morC  bc  dc* 

Bi.  249.  '  mantled  than  is  due,  it  may  be  remitted 5  for  the  variance 
*  T  6  CO  1  *s  not  inconfiftent  with  the  deed :  And  as  the  plaintiff  is  to 
vide  Str.  1080.  recovcr  on  tr*al  w^at  appears  on  evidence  to  be  due  $  fo 
Doug.  6.  Bur.  on  demurrer  he  is  to  have  judgment  for  no  more  than  he 
a*3»-  ought  to  recover,  and  may  remit  the  reft.    Fide  Hob.  178. 

Dy.  6j.  Telv.  66.  10  H.  6.  5.  I  Saund.  206,  286. 

^«nM&  4.    Chetley  ver/us  Wood.. 

131.  Far.  120,  _.__.  ,  .  __    _  , 

i£i.  [Mich.  2  Ann.  B.  R.] 


Recognisance  in 


n  I  N  debt  upon  a  recognizance,  the  plaintiff  declared  as 
a  *    on  a  recognizance  acknowledged  in  the  court  of  Com- 


LJe^cfem!  *  X    on  a  ^cognizance  acknowledged 


%*  pleaWfi*  ,«K>n  Pleas,  coram  G.  Trtbjr  mil.  (Jfociisfuiti  nul  tiel  re* 

6  for* 


(Btarfaner*  659 

cord  was  pleaded,  and  the  record  produced  was  a  recognl-  taken  In  court; 
fcance  taken  before  Mr.  Juftice  Nevil,  at  his  chambers  in  ^^  £utw; 
Serjeants  Inn,  and  by  him  brought  and  delivered  into  30.314.  p.  & 
court \  and  it  was  Adjudged  that  the  plaintiff  has  failed  of  Holt  6r». 
his  record :  For  the  record  is  fuch  as  it  is  entered  upon  the  EjjJcJ^  ** 
roll,  and  in  pleading  mult  be  fo  defcribed:  Accordingly  binds  from  the 
the  court  of  King's  Bench  do  enter  all  recognizances  as  «ptioo,  in  b.r. 
taken  in  court,  but  the  Common  Pleas  enter  fpecially ;  fo  £j£  SoTSfei 
that  their  recognizances  bind  from,  the  caption,  ours  from  4*.  s.  c.  1  Cro. 
the  time  of  entry;  alfo  upon  theirs  a  fcire  facias  lies  in  3»»-  Hob.  195. 
either  county  s  but  on  a  recognizance  in  J*.  R.  in  the  Akya* l%% 
county  of  Middle/ex  only ;  therefore  thefe  differ  in  fub- 
ftance  \  and  as  to  the  ulage  of  declaring  this  way,  which 
was  infilled  on,  the  Chief  Juftice  faid  it  was  againft  law. 

5.    Roberts  verfus  Harnage. 

[Mich.  3  Ann.  BR.    %  Ld.Raym»  1043.  S.  C] 

IN  debt  upon  a  bond,  the  plaintiff  declared,  quod  cum  Bond  to  A.  in 
the  defendant  apud  London.,  viz.  in  parocb.  beat*  Ma-  2?,at1£^#£- 
rue  de,Arcubus  in  warda  de  Cheape  per  fcriptum  fuum  obliga-  clued  on  as  pay! 
torium  concejjijfet  fe  teneri  to  the  plaintiff  in  40  /.  folvend.  to  able  to  A.  and  no 
the  plaintiff,  isfc.  *  the  defendant  craved  oyer,  and  the  bond  Jtjjf^f.0* 
was  to  the  plaintiff  to  pay  40/.  to  his  attorney  or  his 
affigns  s  and  was  dated  at  Port  St.  Davids  in  the  Eaft 
Indies. 

The  defendant  pleaded  thefe  variances  in  abatement, 
?uid  upon  demurrer  the  Court  held, 

ift,  That  the  firft  was  no  variance ;  for  payment  to  the 
plaintiff  or  his  attorney  is  the  fame  thing.  The  teneri 
made  it  a  debt  to  the  plaintiff,  and  in  confequence  it  may  f  £6o  1 
be  paid  to  him  ;  z/ohendum  to  any  body  elfe  would  be  re- 
pugnant. Vide  4  Ed.  4.  29.  Sid.  295.  2  Keb.  81.  But 
payment  to  the  plaintiff's  attorney  or  his  affignec  is  the 
fame  thing. 

adly,  The  fecond  variance  was  held  fatal,  though  it 
was  ooje&ed  that  the  place  was  only  ufed  as  a  venue,  for 
the  dating  made  the  bond  local ;  and  it  is  not  a  bond  dated 
at  London,  becaufe  there  is  an  exprefs  date  at  Port  St.  Da- 
vids ;  but  the  plaintiff  might  have  declared,  that  the  de- 
fendant apud  Port  St.  Davids  in  the  Eaft  Indies,  viz.  apud  »  Str.6i*. 
London,  in  parocb.,  &c,  for  that  was  only  ufing  London,  CttW*'  '?*• 
&c.  for  a  place  of  trial.  Broderick  pro  quer.  Parker  pro 
def.(a) 

{a)  A  party  is  not  bound  to  date  to  date  the  fubftance  and  legal  effect, 
the  material  pares  of  a  contract  in  which  is  not  liable  to  mifrecitals  and 
words  and  letters;  it  will  be  fufficient    literal  miftakes,   Brj/iow  v.  fVrigkf, 

U  2  Dong. 


66o 


Variance. 


Doug,  667.  Vidi  Dundas  v.  Ld.  Wey 
mouth,  Co-ivp.  66$.  A  trivial  variation 
in  fetting  out  a  contrail,  a  record,  or 
any  written  inftrument,  is  fatal,  be* 
caufe  it  does  not  appear  that  the  con- 
tract given  in  evidence  is  that  in  which 
the  plaintiff  declares  it  is  matter  of  de- 
fcription;  Drenvry  v.  Tivtfs,  4  T.  R, 

55*- 

A  declaration,  that  the  defendant 

agreed  to  leave  a  farm  in  tenan table 
repair,'  is  fupported  by  proof  that  he 
agreed  to  leave  it  in  as  good  condition 
as  he  found  it,  which  was  in  tenantable 
repair,   Wrim  v.  White,   2  BL  Rep. 
840.     Declaration  for  a  malicious  in- 
dictment before  ju dices,  ad  div.  feL 
necnon  ad  pac.  confers  ,  is  fupported  by 
indictment  ^before  juftices  adpacem  tan- 
tum,  who  had  power  to  receive  fuch 
indictment,  Barnes  v.  Conftantine,  Teh, 
461,  Cre.  Jac.  32. ;  fo  where  the  in- 
dictment was  dated  to  be  at  the  quar- 
ter-feflions,  and  proved  to  be  at  the 
general-feffions  for  Middle/ex,  Bujhy  v. 
Watfon,  2  BL  1052.     It  is  not  a  fatal 
variance  in  an  action  for  bribery  to 
ftate  a  bribe  to  vote  for  A.  and  B.; 
when  the  evidence  is  of  a  bribe  to  vote 
for  A.  and  his  friend,  Coombe  v.  Pitt, 
3  Bur.  1586;  or  to  ftate  the  precept 
to  the  mayor,  as  concluding  "  and  if 
the  faid  election  fhould  certify, "  when 
the  word  if  is  not  in  the  precept,  and 
is  infenfible,  King  v.  Pipprt,  1  T.  R. 
235  ;  nor  in  an  action  of  falfe  impri- 
fonment,  to  ftate  that  the  ftieriff  was 
commanded  to  take  A.  B.  and  John 
Doe,  if,  Wr.,  and  them,  ire,  when  the 
writ  produced  contained  at  full  length, 
"  if  theylhall  be  found  in  your  bailiwick, 
and  them  fafely  keep,"  finifonv.  Maw- 
fon,  cited  ibid. ;   nor  in  an  action  for 
the  efcape  of  A.  B.,  to  ftace  a  latitat 
againft  A,  B.  and  John  Doe,  inftead  of 
A,  B.  and  C*  D  ,  Hendray  v.  Spencer, 
id.   ibid.;  nor  in  an   indi&ment  for 
perjVlry  in  an  anfwer  in  Chancery,  to 
ftate  the  bill  as  directed  to  R.  Lord  //., 
inftead  of  Sir  R.  H.,  Rex  v.  Lockup, 
id.  ibid. ;  nor  to  ftate  a  precept  is  di- 
rected to  the  mayor,  inftead  of  the 
mayor  and  burgeftes,  Cuming  v.  Sib- 
fry,  id*  ibid. ;   nor  to  itatc  an  affumpfet 


to  re  deliver  a  bond  of  Lord  Gave  m-» 
ftead  of  Lord  Gage,  the  latter  word  be- 
ing ufed  in  the  other  parts  of  the  de- 
claration, Alcorn  v.  Wefibrook,  1  Wilf. 
115.;  nor  in  an  action  by  a  consignor 
againft  a  carrier,  to  ftate  the  confider- 
ation  to  be  a  hire  to  be  paid  by  the 
plaintiff,  when  it  was  agreed  to  be  paid 
by   the  confignee,   Moore  v.  Wilfon9 
1  T.  R.  659. ;   nor  in  covenant  againft 
an  heir,  to  ftate  that  the  intereft  came 
to  him  by  alignment,  Denjly  v.  Con- 
fiance,  4  T.  R.  75. ;  nor  in  an  action 
for  removing  goods  to  prevent  diilrefs, 
to  ftate  a  wrong  fum  as. due  for  rent, 
Gnvinnet  v.  Philips,  3  T*R.  643,    [In 
that  cafe  Lord*  Kenyan  faid,  "  Good 
fenfe  will  reconcile  all  the  authorities : 
if  the  plaintiff  allege  any  thing  which 
forms  a  conftituent  part  of  his  title,  he 
muft  fet    it  out  correctfy."]  nor  in 
cafe  for  running  down  a  boat,  to  ftate 
as  near,  inftead  of  in,  the  half-way* 
reach,  Drewry  v.  Yivifs,  \T.  R.  558. ; 
nor  to  ftate  an  ajfumpfit  to  procure  a 
booth  at  the  races  at  B.  in  the  county 
of  M.,  inftead  of  the  county  of  H.t 
Frith  v.  Gray,  n.  ibid.  ;  nor  to  ftate 
that  a  (hip  failed  after  the  making  a 
policy,  when  it  had  Jailed  before,  Pep' 
pin  v.  Solomons,  5  T.  R.  496* ;  nor  in 
an  action  for  ufury  to  ftate  the  lending 
of  a  given  fum  of  money,  when  goods 
of  an  afcertained  value  were  taken  as 
money,  Barber  v.  Porter,  H.  BL  283. ; 
or  in  juftifying  on  account  of  a  pub- 
lic highway,  to  ftate,  as  leading  over 
the  locus  in  quo  from  road  A.  to  road 
B.,  when  a  road  C.  intervenes  be- 
tween the  locus  and  B.,  Roufe  v.  Bar- 
din,  H.  BL  351. 

It  is  a  fatal  variance,  if,  in  an  ac- 
tion for  extortion,  a  judgment  \g  fet 
forth,  and  the  extortion  is  Hated  to  be 
committed  in  executing  zfi.fa.  on  the 
faid  judgment,  unlefs  the  judgment  is 
proved  as  laid,  Savage  v.  Smith,  2  BL 
1 104. ;  or  in  an  ac\ioa  for  double  rent 
on  the  ftatute,  to  ftateademifetohave 
been  for  three  years,  which  in  legal 
effect  was  only  from  year  to  year, 
Shuie  v.  Hornfey,  cited  Doug.  668. ; 
or  in  an  action  for  not  leaving  a  year's 
rent  upon,  taking  goods  in  execution, 

to 


Parlance/ 

to  date  a  refervation  of  rent  payable 
at  four  quarters,  when  there  was  no 
ftipulation  about  the  times  of  payment, 
Bri/lvw  v.  Wright ',  Doug.  664. ;  or  to 
ftate  an  ufurious  contrail  on  a  loan 
from  the  21ft  Dtcember  1774  to  the 
23d  Dectmber  1776/  when  the  loan 
was  made  on  the  2  id  December  17749 
for  two  years,  Carlijle  v.  Trears,  Cowp. 
671. ;  or  in  covenant,  to  ftate  the  de- 
fendant to  be  affignee  of  all  the  pre- 
mifes  deraifed,  when  a  part  was  ex. 
Cepted,  Hare  v.  Cator,  Cowf.  766. ; 
or  in  ajfumpfit  on  a  private  ftatute,  to 
ftate  it  as  made  the  4th,  inftead  of  the 
4th  and  5th,  Ph.  13  Mary,(<uix.  \Pb. 
cf  5  Mar*)  Rann  v.  Green,  Cowf. 
474. ;  or  in  an  action  againft  an  attor- 
ney for  negligence  in  not  proceeding 
againft  a  defendant  in  cuftody,  if  the 
retorn  of  the  writ  is  mi  dated,  Green 
v.  Kemutt,  1  T.  R.  656. ;  or  in  an  ac- 
tion for  a  malicious  profecution,  if  the 
trial  on  that  profecution  appears  by 
the  record  to  vary  in  the  day  from  that 
ftated,  Pope  v.  Fofler,  4  T  R.  590.; 
or  if  a  contract  is  ftated  to  pay  the  de- 
fendant \s.  per  (lone,  and  the  proof  is 
of  a  contract  to  pay  4/.  and  as  much 
more  as  the  plaintiff  gave  any  other 
perfon,  Churchill  ▼,  Wilkins,  1  T.  R. 
447. ;  or  if  a  loan,  to  be  repaid  on 
bne  of  two  given  days  at  the  defend- 
ant's option,  is  in  one  plea  ftated  as  a 
forbearance  to  the  firft  day,  and  in  the 
other  until  the  fecond,  and  not  in  the 
alternative  agreeable  to  the  facl,  Tate 
v.  Wettings i  3  T.R.  531.;  or  if  an 
agreement  to  deliver  an  undrawn  ticket 


t66o 

or  pay  20  /.  is  ftated  disjunctively,  in- 
ftead  of  alternatively,  Layton  v.  Pearce, 
Doug.  15. ;  or  if  the  declaration  is  on 
an  agreement  to  fell  fo  many  bufhels 
of  corn,  and  the  proof  is  of  an  agree- 
ment for  buihels  different  from  the  fta-  . 
tute  meafure,  Hockin  v.  Cooke,  4  T.  R. 
314. ;  or  if  the  defendant  is  fued  as  on 
a  promiffory  note  made  by  himfelf  and 
another  perfon  who  is  outlawed,  and 
that  perfon  is  mifnamed,  Gordon  v. 
Auflin,  4  T.  R.  61 1 . ;  or  if  the  agree- 
ment  declared  on  is  to  deliver  goods 
to  a  third  perfon*  and  the  evidence  is 
of  an  agreement  to  deliver  to  the  de- 
fendant, Leery  v.  Good/on,  4  T.  R. 
687. ;  or  if  the  plaintiff  declares  on  a 
covenant  to  do  work  by  a  certain  day, 
which  he  performed,  and  it  is  proved 
that  he  did  not  do  the  work  by  that 
day,  but  the  time  had  been  enlarged 
by  a  fubfequent  agreement,  Littler  v. 
Hollands  5  T.R.  590. ;  or  in  debt  on 
an  amercement,  to  ftate  a  court  to  have 
been  held  before  the  fteward  inftead 
of  the  deputy-fteward,  Wyvill  v. 
Shepherd,  H.  Bl.  162. 

For  the  difference  between  imperti- 
nent and  immaterial  averments,  via* 
Savage  v.  Smith,  Briftow  v.  Wright, 
ubifup. 

Vide  alfo  Smith  v.  Hick/on,  B.  R. 
Hard.  54. ;  Pope  v.  Skinner,  Hob.  72. ; 
Roberts  V.Hubert,  1  Sid.  5.;  Ime  v. 
Hay,  Fort.  353.;  Harris  v.  Bernard, 
Sir.  1069.;  Baynes  v.  Forreft,  $fr. 
890. ;  Fijber  v.  Sowevby,  R.  R:  Hard. 
131. 5  Williams  v.  Ogle,  Str.  889. 


6.    Darby  verfus  Anely. 

[Trin.  4  Ann.  B.R.    2  Ld.Raym.  1170.  S.  C] 

A  Writ  of  error  was  brought  of  a  judgment  in  C.  Bf9  re-  Writ  of  error  of 

^*    citing,  quia  in  recordo  W  procefju  ac  etiam  in  redditione  f  ncot*  Pcr  bil" 
•   j'  "   t        1  l  /•  .    .  •         iT  fit  rr>\  Jam,  the  record 

juatctt  loqueU  qua  fmt  in  curta  nojlra  per  billam.     The  re-  returned  per 

Cord  was  attachiatus  fuit  per  breve  de  privilegio  e  curia  hie  breve  de  privl- 

emanan.  ad  refpondend.  the  plaintiff,  an  attorney  of  that  le*io'  V1***1* 

court  juxta  libertatesy  t&c.  de  placito  tranfgr.  fuper  cofum ; 

and  the  writ  of  error  was  quaihed  for  this  variance.    Vide 

Lutw.  1634, 1637,  905.  (a) 

(a)  Vide  5  G.  i.e.  \%.fe3.  1.,  by  which  variances  of  this  kind  are  made 
amendable. 

u3 


0'J* 


660  X  Variance. 

7.    Domina  Regina  verfus  Dr.  Drake. 

[Mich.  5  Ann.  B.  R.] 

Information  for  T  NFO  R  M  AT  ION  for  that  the  defendant  being  evilly 
in'ti*  werl^  difpofed  to  the  government,  did  make  a  libel,  in  which 
for  *»*  held fatal  Iftel  were  contained  divers fcandalous matters fecundum  te» 
upon  evidence*  noremfequenU,  and  in  fetting  forth  a  fentence  of  the  libel, 
&*6^Mod.i6S.  jt  was  recited  with  the  word  nor  inftead  of  no?;  but  note, 
no?to0ont  a  e'  the  fenfe  was  not  altered  thereby.  The  defendant  pleaded 
tonecopy.  iKeb.  not  guilty  ;  and  this  appeared  upon  evidence,  a  fpccial  vcr- 
^ob.^!Vs°id.  dia  was  found.     Et  per  Curiam, 

148,153,  ai7."  ill,  Cojus  quidem  tenor  imports  a  true  copy.  Vide 
5.  C.  3  Salic  Reg.  i6g.  8  Co.  78.  Co.  Ent.  508.  2  Saund*  III.,  in  hac 
A^Q.  7*^841  qua  feauitur  forma,  5  Co.  53.,  tenor  is  a  tranfcript,  andim- 
95.  Hok'347,    plies  the  very  fame. 

349>  35°>4*5-        2<Hy,  They  held  that  this  was  not. a  tenor,  by  reafon  of 
this  variance;  for  not  and  nor  arc  different;  different  in 
grammar  and  different  in  fenfe.    And  Powys,  J.  held  as  to 
/  w  m\j£  the  point  where  literal  omiflions,  &c.  would  be  fatal,  that 

<^v  '    where  a  letter  omitted  or  changed  makes  another  woid,  it 

is  a  fatal  variance ;  otherwife  where  the  word  continues 
the  fame  (a) :  And  in  the  principal  cafe,  no  man  would 
fwear  this  to  be  a  true  copy. 

t66l  ^  3^y>  The  Court  held,  that  there  was. a  difference  be* 

declaring  for  tween  words  fpoken  and  words  written;  of  the  former 
^d*  fPinomif-  *^ere  C0UW  not  be  a  tenor :  for  there  was  no  original  to 
fie^oraddidon'  compare  them  with,  as  there  is  of  words  written ;  and 
not  material,  if  though  there  have  been  attempts  to  plead  a  quorum  tenor  of 
« aOoMbk't^  words  Spoken,  it  has  never  been  allowed ;  and  therefore 
tthcrwifcinte*  where  one  declares  for  words  fpoken,  variance  in  the 
nor  of  words  omiflion  or  addition  of  a  word  is  not  material ;  and  it  is 
written.  fufficient  if  fo  many  of  the  words  be  proved  and  found  as 

are  in  themfelvcs  acYionable.      Fide  Dy.  75.    3  Cro.  503* 
Hard.  470.     Otherwife  in  debt  upon  a  bond ;  for  upon 
ncn  eflfaclum  any.  variance  is  fatal. 
In  pleading  a  li-        4thly,  Holt,  C.  J.  held,  that  in  pleading  there  wtre 
rVth?nh«cw-  *w°  ways  of  defcribing  a  libel  or  other  writing,  by  the 
na,  or  by  the       words  or  by  the  fenfe  :  By  the  words,  as  if  you  declare  of 
fenfe  and  fob-      a  libel  cuius  tenor  feauitur,  i$c.,  or  qua  fequitur  in  his  An* 
ghcants  verbis  fequenttbus,  you  deienbe  it  by  its  particular 
words,  of  which  each  is  fuch  a  mark,  that  if  you  vary  you 
fail  in  making  good  their  defcription.     Vide  Dy.  203.     If 
a  man  bring  trefpafs  quare  claufum  f regit,  and  fets  forth 
abuttals  and  bounds,  and  fails  in  proving  them,  he  is 
gone ;  and  yet  he  needed  not  to  have  defcribed  it  after  that 

(0)  Cited  and  r.  ace.  Cowf.  229.  Vide  Stt.  229.  Dour.  194. 

manner. 


ftancc  of  it. 
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fanner,    idly,   You  may  defcribe  it  by  its  fenfe  and 

meaning;  thus  it  is  a  good  information  to  (hew,  that  the  '      j*    it  ^ 

defendant  made  a  writing,  and  therein  faid  fo  and  fo,  tranf-  J7  fi  #    /^S 

latin*  it  into  Latin  ;  in  which  cafef  exa&nefs  in  words  is  fy     ^r 

not  to  material*  becaufe  it  is  described  by  the  fenfe  and  jjfjdtffrcCs 

fubftanct  of  it. 


*lfcr&((ta,  „W* 

Vide  Co,  Lit.  ; 

aifi.  i  Saund. 
^^^^^^^^^^^^^^  230.  a  Saund. t 

— " "^ — ~  97»i7i»*5S- 

Raym  193. 

5  Mod*  351. 


I.     Bttxendin  verfus  Sharp. 

[Pa&h.  8  W3L  3.  C.  B.] 

'  v..   ♦. 
*pHE  plaintiff  declared  that  the  defendant  kept  a  bull  s.c  3SaUc.11.  i'#  *^\ 
**    that  ufed  to  run  at  men *  but  did  not  fayf  fdetu  or  J2J|f*^J"      '•  . 
fcientcr,  &e.    This  was  held  naught  after  a  verdi& ;  for  cowp-  slot*        ' 
the  aftion  lies  not  unlefs  the  matter  knows  of  this  quality,  Doug.  658. 
and  we  cannot  intend'  it  was  proved  at  the.  trial,  for  the 
plaintiff  need  not  prove  more  than  is  in  his  declaration. 


2.    Jenkins  verfus  Turner. 

[Mich.  8  Will.  3.  C.  B.    1  Ld.  Raym.  109.  S.  C.] 

I*  H  E  plaintiff  declared  that  the  defendant  kept  a  boar  A6ionferktepg 
*    ad  mqrdend.  animalia  confutt.,  and  knew  of  this  habit,  JjjJjSJn^L-. 
and  that  the  boar  did  bite,  &c.    This  was  held  good  after  luconf^t  m* 
verdi£t,  though  it  was  objefted  that  thefe  animals  may  be  weiiaforverdia. 
frogs  or  mice,  tote.,  for  we  muft  intend  there  was  proof  of  J  £Jj^#  ||£ 
biting  fuch  animals  as  will  fupport  the  a£Hon,  otherwife  s.c.3*Saik.'i> 
the  judge  and  jury  would  not  have  concurred  in  this  ver- 
di&,  whereby  the  plaintiff  recovers  damages:  And  as  to 
another  objection,  viz.  that  the  defendant  cannot  know 
what  animals  he  is  to  defend  againft ;  it  was  anfwered, 
that  no  evidence  can  be  given  of  killing  any  animals  but 
what  he  has  knowledge  of. 


V  4 
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3.     A&on  vcrfus  Eels. 

[Mich.  8  Will.  3.  8.  R.    Comyns  12.  S.C.  called* and 

Blackall  v.  Heal  and  others.] 

Damages  given  j  N  trefpafs  for  affault  and  battery,  and  verdi&  for  the 
it  V$£!Z*  .  Plaintiff*  »t  was  moved  in  arrcft  of  judgment,  that  the  . 
come,  it  thai)  be  time  laid  in  the  declaration  was  not  yet  come.  Et  per 
intended  another  Cur.  Then  it  is  a  time  impoffible,  and  the  jury  muft  be 
\Td!  TmoT*4"  fuppofed  to  give  damages  for  another  trefpafs  5  and  it  is  as 
•192.   (S.  C.     if  no  time  had  been  alleged ;  otherwife  if  die  time  had  been 

CMo<?.8986       laid  aftcr  ^  a£lion»  and  bcfore  thc  vcrdift,  for  that  (hall 
I  M(Hj'#  \Q2\    be  intended  to  be  the  trefpafs  that  was  given  in  evidence, 
and  that  was  after  the  action  brought ;  and  fo  it  is  where 
it  appears  that  the  jury  give  damages  for  a  time  not  come, 
T  663  ]       as  in  2  Saund*  169.,  where  the  contrary  cannot  be  intend- 
Vide  Doug.  61.  cd*  3  Keb.  304.  in  point.     Judgment  for  the  plaintiff*, 
s  Bur.  xi  59.      Then  Northey  moved  that  they  might  have  leave  to  enter 
Gilfc.CB.x31.  the  judgment  as  of  the  preceding  term,  becaufe  the  plain- 
tiff died  fince  the  verdift.    Curia,  Enter  it  as  you  can,  but 
at  your  peril,  we  give  no  leave  nor  directions  about  it. 

4.     Roe  verjui  Gatehoufe. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raytn.  145.  S.  C] 

Incertimty  In       ASSUMPSIT,  quod  cum  the  defendant  was  indebted 

Je^a.Urevldc  t0  *"m  *n  5  '•  ^or  monc?  len*f  an<l  promifed  to  pay  ; 

xLutw.  899.  cumq;  etiam  at  the  requeft  of  the  defendant  the  plaintiff 
1  Saund.  154,  found  horfe-meat  for  "/•  S.JuperJe  ajfumpftt ;  and  fays  not 
171".  IvcHt  tnat  &*  defendant  Juperje  ajfumpftt.  A  verdict  being  for 
141  \  142,  196.  the  plaintiff  and  entire  damages,  and  a  writ  of  error  brought 
s*ch"  3l9'  *n  ^'  *^#*  rcty'n8  uPon  3  Cro*  913.  and  Noy  50.,  for  J.  S* 
«34.  6M^  wight  as  wc^  be  tnc  perfon  promifing  as  the  defendant ; 
417,268,  &c.  and  the  promife  is  the  gift  of  the  adtfon  ;  and  an  nicer- 
F<Mod143  SC  tainty  in  that  cannot  be  cured  by  intendment  after  verdith 
I  Lev.5s3°xSid.  8*dpir  Cur.  It  being  faid  pofitively  at  firft,  that  the  dc- 
309.  1  Saund.  fendant  fuper  fe  ajfumpftt,  and  then  cumq;  ettam,  £5V.,  the 
e,  7-  Comb.  famc  nominative  (hail  g0  to  an  the  promifes ;  an*!  by  rea- 
404.  iSaik.26.  r        r  ,  ,  *».  .     K         1    1     r  •/• 

Str.  793.  a  Ld.  f°n  o*  the  word  etiam,  it  cannot  be  intended  ot  a  pronnlc 

K»ym.  ,15*6-      by  J.  S.,  for  lie  had  not  promifed  before.     Judgment  af« 
firmed.     Vide  Sid.  292,  306.  Lutu\}2$.  3  Co.  703. 


5.     Prin?p  verfus  Molt. 

[Pafch.  9  Will.  j.  B.  R.     1  Ld.  Raym.  248.  S.  C] 

IN  cafe  the  plaintiff  declared,  quod  cum  quer.^  Juliipof-  Judimentandh 
fejJionaU  fuiffet  de  quodam  claufo  prati  prtdiel.  defend,  •£  k«wofemo« 
3  Augufti  trexit  novum  moltndinum  tstaquapi  currentem feat  rcredthl^ght. 
inundate  per  quod  inundavit  claufum  fuum  pradift.  per  quod  Vide  1  Sa«nd* 
totun%  ufum  &  proficuum  inde  eodem  fecundo  die  Julii  ufque  i5si,nd?'i7 
tempus  exhibitionis  bill*  pradicl.  ami/it :  Verdift  pro  quer.9  t  Vent/10.  * 
and  entire  damages ;  but  judgment  was  arrefted ;  for  an  c**b-  3**» 
ere£Honon  the  3d  day  of  Auguft,  might  make  himlofe*  prince  verf™ 
particular  gain  or  pront  from  the  2d  day  of  July%  as  if  he  Moulds,  a  Mod. 
had  laid  in  the  meadow  for  hay.     But  by  an  erection  on  *54»  Comb, 
the  3d  day  of  Auguft  he  could  never  lofe  iotam  ufum  &pro-  JJj^  b4  afi/i! 
ficuum  from  the  ad  day  of  July:  therefore  he  has  recovered  Holt  192. " 
more  damages  than  he  ought,  and  this  cafe  is  not  to  fee  v»4*Dooi-6$f- 
diftinguifhed  from  Moor  887.  Hob.  189. 

6.  Eaft  vcrfus  Eflington.  Mich.  1  Ann.  B.  R;  f  fifo  1 
Vide  this  Cafe,  title  Bills  of  Exchange.  Vo\.  1.  ^  ■ 
pag.  130.  pi.  14. 


[Hill.  4  Ann.    B.  R,    Vide  this  Cafe,  title  Jeofails .  Vol.  1. 

'       "  ~  *  ~  j.  S.  C.J 


7.     Crowther  verfus  OldfieW. 

w  Ann.    B.  R,    Vide  this  Cafe,  title; 
pag.  364.  pi.  5.    2  Ld.  Raym.  1225. 

WHERE  a  verdifl:  will  aid  a  title  defcftively  fet 
forth/  but  not  defedive  in  itfelf. 

8.     Hadley  verfus  Stiles. 
[Mich.  9  Ann.  B.R.] 

TT\EBT  on  a  bill  penal  for   300/.     The  defendant  in  debt  on  fingia 
-*-^  pleaded  nil  debet,  and  the  plaintiff  took  iflue  thereon,  bill  and  nil  dem- 
and the  jury  found  nil  debet  for  200  / ,  and  debet  as  to  ioq  /.  ^  pjjj^;  £* 
Mr.  Lutwyche  urged,  that  this  plea,  iflue,  and  verdid  were  bet  to  part  and 
immaterial,  and  that  the  debt  could  not  be  apportioned,  debet  to  the  reft, 
Etper  Cur.  The  plea  was  ill,  but  the  verdift  has  made  it  %£*"£'' 
good :  We  will  intend  200  /•  paid,  and  an  acquittance  un-  1  Mod.  191. 
der  feal  produced  in  proof  thereof;  and  the  jury  niay  as  ?  show.  539. 
well  apportion  here  as  in  debt  on  a  fimple  contract,  where  2saJnd\*i55 
they  may  find  nil  debet  for  part.     I'ide  Mo.  957.     x  R&L  30S.  a  Wiftic. 
Rep.  257. 
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YMttSkow.j*  2Httto. 

»Let,  117.  w*vw* 


I.     Kempftet  vtrjus  Deacon* 

[Pafch-  8  WUL  3.  C.  B.] 

A  View  is  grantahle*  but  that  is  only  where  the  title  is 
**  inquefturo. 

2.  Anonymous. 

[Trio.  10  Will.  3.  B.R.] 

^^JT  T  T  was  ordered,  that  when  in  order  to  a  view,  the  laft 

cf*lfa.  juror  is  withdrawn,  the  plaintiff  (hall  take  out  a  new 

s  S»od.  S54.     di/lringas,  amota  the  laft  nan  of  the  panel,  to  diftrain  the 

*6Mod'  Ktb.     **&**  twenty-three,  with  an  afponas  etiam  decern  tales.    At 

*7|*  4[8a         the  trial  of  this  caufe  for  want  of  a  full  jury  upon  the  prin- 

3  Kefc.  103**54,  ,cipal  pand,  fome  tales-men  were  fworn  and  had  the  new, 

4*5*  but  the  di/lringas  was  returnable  as  an  original  diftringas% 

and  fo  many  of  die  principal  panel  left  out*  who  were  not 

ttt  the  view;  of  which  the  defendant  complained,  and 

a        would  have  fet  afide  the  trial  for  irregularity  \  but  becaufe 

no  venire  appeared  to  the  Court,  and  the  matter  flood 

upon  record  as  an  original  trial,  and  the  want  of  a  venire 

was  helped  by  verdift ;  and  becaufe  the  caufe  was  tried  by 

thofe  that  were  fitted,  viz.  thofe  who  had  the  view ;  the 

Court  would  do  nothing  in  it,  but  ordered  the  other  courfe 

for  the  future. 

3.  Anonymous. 

[Mich.  4  Ann.  fi.  R.] 

PER  Hob,  C.  J.  Before  we  make  a  rule  for  a  view, 
the  venire  facias  mu(l  be  returned,  and  then  we  may 
make  a  rule,  that  fo  many  of  the  panel  (hall  view  the  pre* 
mifes  (a). 

(a)  Vide  flat.  4  &  5  Ann.  c.  i6.ftfl.  8.  3  Gee.  3.  c.  z\.f<8.  8.  Bur.  253. 
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lUUefra*  attf>  Willmw* 


i.   Smith  vtrfus  Brown  and  Cooper. 

[2  Ld.  Raym.  1274-] 

THE  plaintiff  declared  in  an  indebitatus  ajjumffit  for  Y***!*!***m 
20  /.  for  a  nqgro  fold  by  the  plaintiff  to  the  defendant  Jjg£    %£* 
viz.  in  parochia  beat*  Maria,  de  Arcubus  in  nvarda  de  Cheafe%  Whetto  toboi- 
and  verdi&  for  the  plaintiff \  and,  on  motion  in  arrcft  of  ^^*^^ 
Judgment,  Holt,  C.  J.  held,  that  as  foon  as  a  negro  comes  ^ 

into  England*  he  becomes  free :  One  may  be  a  villein  in 
England,  but  not  a  Have.  Etfer  Powell,  J.  In  a  villein 
the  owner  has  a  property,  but  it  is  an  inheritance  \  in  a 
ward  he  has  a  property,  but  it  is  a  chattel  real ;  the  law 
took  no  notice  of  a  negro.  Holt,  C.  J.  Tou  ihould  have  •  Vent  4.  Am* 
averred  in  the  declaration,  that  the  fide  was  in  Virginia,  \'££tfU  ' 
and,  by  the  laws  of  that  country,  negroes  are  faleable  j  for 
the  laws  of  England  do  not  extend  to  rirginia,  being  a  con- 
quered country  their  law  is  what  the  king  pleafes ;  and  we 
cannot  take  notice  of  it  but  as  fet  forth ;  therefore  he  di- 
rected the  plaintiff  fhouJd  amend,  and  the  declaration 
fhould  be  made,  that  the  defendant  was  indebted  to  the 
plaintiff  for  a  negro  fold  here  at  London,  but  that  the  faid 
pegro  at  the  time  of  fale  was  in  Virginia,  and  that  negroes* 
by  the  laws  and  ftatutes  of  Virginia*  are  faleable  as  chat- 
tels. Then  the  attorney-general  coming  in,  (aid,  they 
were  inheritances,  and  transferable  by  deed,  and  nof 
without:  And  nothing  was  done. 

a.    Smith  verfus  Gould.  StSft* 

_  _    —  .  *oi.  3  Lev.  11 6| 

[Mich.  4  Ann.  B.  R.    s  Ld.  Raym.  1274.  S.  C]  Jri 

np  R  O  V  E  R  for  feveral  things,  and  among  the  reft  de  J™  D£  ■£ 
*     uno  Mthiopt  vocaU  a  negro  \  and,  on  not  guilty  plead-  \n  xJ^S^X 
ed,  verdi£t  was  for  the  plaintiff,  and  feveral  damages;  captfrum faum 
and  as  to  the  negro  30/.     And  it  was  moved  in  arrcft  of  ^iff,"1"1*". 
judgment,  that  trover  lay  not  for  a  negro,  for  that  the  dencetbatbe 
owner  had  not  an  abfolute  property  in  him ;  he  could  not  was  hit  negro, 
kill  him  as  he  could  an  ox.     Centra,  It  was  faid  property  ^t^T 

...        *         .«        /■«•  «         •      •  ii»V/»  iwccn  property 

implies  the  right  of  having  and  enjoying,  and  difpofmg ;  in  things  baring 
but  it  does  not  always  imply  a  power  to  deflroy ;  that  this  •  natural  nia. 

power 
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caoeaadacm)  power  holds  in  beads,  fowl,  and  fifli,  which  were  made 
v!dem<c6*  ***  property  °f  mankind  by  the  a&  of  God,  and  have  a 
*37.  '    natural  exiftence,-  bat  net  in  things  incorporeal,  which  con- 

fill  in  jure  tantum ;  for  this  being  a  property***  inftituto 
only,  the  owner  has  only  a  power  according  to  the  mea~ 
fore  of  this  inftituted  right:  And  it  was  inftanced  in  the 
cafe  of  a  common,  a  way,  and  a  ward.    On  a  ca.fa.  the 
plaintiff  has  an  intereft  in  the  body  of  the  prifoner  as  a 
pledge  not  to  fell,  but  to  keep,  and  it  goes  to  the  execu- 
tors. Hob.  61.    In  a  fervant  to  work  him  ;  in  a  captive  to 
fell  him.  Reg.  102.  F.  N.  Br.  88.  a.  B.  N.  C.  295.  Bro. 
Property  38.     I  H.  6.  c.  5.  in  Raft.  219.    Cot.  Abb.  460. 
That  the  writ  de  native  babendo  muft  lay  the  explees  of  a 
villein  in  working  and  taxing  him  at  will.  Co.  Ent.  406. 
That  by  the  law  of  Mofes  a  man  may  be  a  flare,  and  a 
flave  was  a  chattel,  his  mqfter>s  money,  Exod.  20, 21.   That 
Scttui  pnaff-     by  the  fame  reafon  there  may  be  afervus  pr*diafis%  i.  e.  a 
alU  and  pcrfona-  villein.     One  may  be  a  fervus  perfonalis,  and  that  firft  a 
Hob?aS*t?  ii*  caP*ivc  and  afterwards  a  villein.  Hob.  of.  Brownt.  78.   A 
M«ch  1*.         villein  in  grofs  is  a  chattel,  for  he  is  of  a  perifliable  nature, 
JUym.  16.  Cm.  and  cannot  endure  for  ever.    So  is  Fit*.  Difcontinuance  16. 
545".  lCt*/£\.     ^r'  Pitt***  6°-     As  villeins  are  regardant  to  land  it  is  a 
***!  545*  Cro.  different  thing,  and  in  that  refpeft  they  are  inheritances, 
Jac.  162,463.    anci  f0  arc  the  charters.    Every  villein  is  intended  in  law 
regardant ;  the  writ  in  the  regifter  therefore  fuppofes  him 
to  be  nativum  fuum,  but  before  he  was  a  villein  he  was  a 
captive,  and  then  a  chattel.    Laftly,  It  was  infilled,  that 
the  Court  ought  to  take  notice  that  they  were  merchan- 
dize,   and  cited    2   Cro.  262*     The  cafe  of  monkeys, 
2  Lev.  201.    3  Keb.  785.    1  Inft.  112,     If  I  imprifon  my 
negro,  a  habeas  corpus  will  not  lie  to  deliver  him,  for  by 
magna  charta  he  muft  be  liber  homo.  2  lnft.  45.     Sed  Curia 
contra,  Men  may  be  the  owners,  and  therefore  cannot  be 
the  fubje&  of  property.     Villenage  arofe  from  captivity, 
and  a  man  may  have  trefpafs  quart  captivum  fuum  ceprtr 
but  cannot  have  trover  de  gallico  fuo.     And  the  Court 
feemed  to  think  that  in  trefpafs  quare  captivum  fuum  cepit% 
the  plaintiff  might  give  in  evidence  that  the  party  was  his 
pegro,  and  he  bought  him. 
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fllifoe* 


i  Lev.  T49* 
a  Lev.  %yj* 
Cro.  Car.  278* 
Raya.67,  417, 


1.     Seaman  verfus  Ling. 
[Mich,  6Wm->  B.R.] 

IF  the  defendant  be  a  barrifter,  he  may  have  the  vjfne  if  the  defendant 
changed  to  Middle/ex.    In  31ri».  2  -Aw.,  Wilcocks,  an  ^*^rraty 
attorney,  was  fued  by  bill  of  privilege,  and  the  a&ion  was  change  the  venue 
hid  in  Suffolk  ;  and  upon  motion  the  venue  was  changed  *°  Middiefe. 
into  MiMefex  ;  and  vide  2  Vent.  47.    If  an  attorney.being  ^h^*;*4* 
plaintiff  lay  his  a&ion  in  Middle f ex y  the  venue  (hall  not  be  176.    1  Vent. 
changed ;  otherwife  if  in  London  (<i).  f»  "» ,6»  *9» 

(*)  It  is  now  folly  fettled,  that  a  yfcenpon  affidavit  of  the  caufe  of  a&ion 

barrifter,  attorney,  or  other  privileged  arifmg  elfewhere,  Spelmau9s  cafe,  1 

perfon,  has  no  right  as  fuch,  when  a  Wilf.  159.  1  BL  19.    The  privilege 

defendant,  to  have  the  venue  changed  fubiifts  though  both  the  plaintiff  and 

into  Middle/ex,  Pope  v.  Red/earne,  4  defendant  are  attornies  refident  within 

Bur.  2027. ;  Teardley  v.  Roe,  $T.  R.  the  county  to  which  the  venue  is  at- 

573. ;  bat  when  they  are  plaintiffs,  the  tempted  to  be  changed,  Pye  v.  Leigh* 

+enue  cannot  be  changed  from  Middle-  2  Bi.  1065. 


2.    Anonymous. 

[Pafch.  8  Will.  3.  B.  R.] 

TJ  ER  Holt,  C.  J.  The  motion  to  change  a  venue  ought  When  motion  to 
**      to  be  within  eight  days  after  the  declaration  delivered ;  ehan«e  *'?e*ut 
but  this  rule  is  not  always  ftri£Uy  adhered  to.    But,  Trin.  2^//° vide 
7  W.  3.  B.  JR.,  it  was  faid  by  Ajlon,  one.  might  move  to  str.au.  1  WUf. 
change  the  venue  at  any  time  before  judgment  figned,  ***• 
which  Holt,  C.  J.  denied,  faying,  heretofore  it  was  never 
granted  after  the  rules  for  pleading  were  out.  . 

3.    The  Duke  of  Norfolk  verfus  Alderton, 

[Pafch.  9  Will.  3.  B.  R.] 

A  Motion  was  made  to  change  a  vifne  in  an  aftion  of  ^^^f^ 
***  fcandalum  magnatum  upon  the  common  affidavit,  in-  aaionof  fcan- 


fiftillg  Oil  my  Loid  Shaft/bury'S  cafe,  2  Jo.  192,  198.,  but  dalum  magna- 
it  was  denied  5  for  in  my  Lord  S&aft/burfs  cafe,  it  was  on  ?6^,  JJJVkS 
an  affidavit  of  the  vaft  intcreft  he  had  in  the  city,  and  the  39!  j  lU.  307. 

unlike- 
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dttfne* 


sVcMt.  364.  unlikelidefs  of  an  impartial  trial  •,  bat  we  will  not  deprive 
!^*CafcsB.'lt.  *c  plaintiff  of  that  benefit  the  law  gives  him,  of  laying  his 
j*t.*jco»  19a.  adtton  where  he  pleafes,  for  the  convenience  of  the  de- 
Skfa.40.  fendant.     Fide  1  Lev.  56. 

Note;  At  common  law,  all  a&ions  were  laid  in  the  pro- 
per county,  tl\at  there  might  be  a  jury  de  vicineto. 

[669]  4*    Anonymous. 

[Mich.  10  Will.  3.  B.R.] 

whereCTHkact  |  Jf  an  aElion  w  the  cafe  againft  the  drawer  of  a  bill  of 
Jonto  Jawf"  exchange  who  lived  at  Briftol,  and  drew  the  bill  there, 
wifes  in  twa  a  motion  was  made  to  change  die  venue,  but  it  was  denied* 
^ntiff *  **  1  *or  ^€  Pcr^on  uPon  w^om  "*e  WW  was  drawn  lived  in  Lon- 
lt\n*tb£*v\Z  <&>*>  *nd  there  was  the  refufal,  and  that  muft  be  proved  to 
Infra.  7C0.  *,  make  the  firft  drawer  liable ;  for  where  evidence  neceffarr 
|»  *  7»  *>•  to  fupport  the  a£Hon  arifes  in  two  counties,  the  plaintiff 
iLc*/i7$,«07»  ma7  cnufe  which  he  will;  and  this  is  the  ground  of  the 
394*  rule,  that  if  the  plaintiff  will  be  bound  to  give  fome  mate- 

rial evidence  in  the  county  where  the  a£tk>n  is  laid,  the 
Court  will  never  change  the  venue.  Et  Pofch.  10  W.  3. 
B.  R.  in  trover  and  converfion  the  defendant  had  leave  to 
change  the  venue%  and  the  plaintiff  moved  to  Get  that  afide, 
offering  to  be  bound  to  give  evidence  hi  the  county  whier* 
the  a£tion  was  laid.  Upon  inquiry  the  Court  found  the 
plaintiff  was  affignee  of  commiffioners  of  bankrupts,  and 
could  prove  the  affignment  in  that  county.  Per  Holt,  C.  J* 
The  whole  is  tranfitory.  Et  per  Cur.  The  converfion  is 
the  caufe  of  adlion,  and  not  the  affignment  5  and  you  arc 
in  place  of  the  commiffioners,  and  the  venue  was  accord* 
ing  to  the  rule.  And,  Pafcb.  12  Jf.  3.  B.R.,  it  was  held, 
that  where  a  rule  is  made  to  change  a  venue,  and  after- 
wards the  plaintiff  would  bring  it  back  again,  the  rule 
mult  be,  dare  aliquant  evidentiam  de  materia  in  exitu,  in  the 
county  where  the  action  was  brought  (a)r 

{a)  When  the  venue  has  been  chang-  is  laid ;  there  mud  be  an  undertaking 

ed  upon  the  common  affidavit  from  to  give  material  evidence  there,  French 

Cumberland  to  London,  it  cannot  be  v.  Copingen  H.  Bl.  216.:  Upon  fuch 

brought  back  upon  an  affidavit^  that  an  undertaking  the  plaintiff  moft  be 

the  caufe  of  a&ion  was  a  promife  to  nonfuited,  unlets  he  gives  material  evi- 

indemnify  againft  becoming  bail   in  dcnce  accordingly,  Santler  f.  Heard* 

Scotland,  that  the  plaintiff's  witaenes  %  BL  1031. ;  but  jhe  undertaking  it 

.  refide  in  Scotland,  and  are  willing  to  complied  with  by  proving  a  fubfcquent 

come  to  CarliJU,  but  not  further,  and  rule  to  pay  money  into  fourt  in  the 

that  there  is  no  procefs  to  compel  their  county  where  the  venue  is,  Watktns^  v. 

appearance,    Fogpe  v.  Gale,   1  Wilf.  Towers,  2  T.  R.  275.,  or  by  proving 

162. ;    nor  on  an  affidavit  that  the  a  caufe  of  a&ion  in  a  foreign  country,, 

caufe  of  adlion  arofe  where  the  venue  Gerard  v.  De  Rebeck*  H.  BL  280. 

After 
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After  the  vent*  has  been  changed  reuubut,  tt  mif  b*  rechaaged  to  L. 
from  M.  to  L.,  and  the  caufe  has  gone  upon  the  nfual  undertaking,  Bruckjbav* 
down  to  trial  at  £.,  and  been  made  a    v.Hofkius,  Cvwf.+og. 

5.    Dominus   Rex    tw^i*/  The    Mayor   of 
Oxford  (a  )• 

[Pafch.  13  W.  3.  B.  R.] 

IN  cafe  for  a  falfc  return,  the  aftion  was  laid  in  Sufolk,  ^ f«P«« 
and  the  defendant  moved  it  might  be  laid  in  MiidUfex;  SET/ms. 
and  gave  as  one  reafon,  that  it  would  raife  heats  in  the  5C0.  %,  3,' 4, 
county.    The  Court  inclined  to  do  it,  but  the  plaintiff  in-  *  7» b* 
lifted  and  would  not  confent,  and  therefore  nothing  was 
done,  becaufe  he  had  a  right  to  lay  it  in  either  county  (b). 

(*)  $u.  Orflrd.  Court  will  not  permit  a  faflflc (Hon  thai 

(6)  In  Mylock  v.  SaJadime,  1  BL  an  impartial  trial  could  not  be  tad,  to 

480.,  3  Bur.  1 564.*  after  a  trial  in  the  be  entered,  unlefs  there  appears  a  dear 

city  or  Cbefter  for  falfe  imprifonment  and  folid  foundation  for  it,  Rex  v. 

there,  and  a  new  trial  granted,  the  Harris,  3  Bur.  1^30.,  2  BL  378.    If 

Court  changed  the  ven'ut  to  the  conn*  the  next  county  is  a  county  palatine,  fr^  ^y^ 

ty  of  Cbefter,  on  account  of  its  ap-  the  venire  is  direcled  to  the  neareft-2  -,  - 

pearing  that  an  impartial  trial  could  county  where  the  king's  writ  ruM,/Vvf!a&M 

net  be  had  in  the  city.     The  ufual  Rex  v.  Connie,  2  Bur.  861.;  Rex  v#  7*^  ^^ 

rule,  when  an  impartial  trial  cannot  be  Amery,  1  T.  R.  363.  /  A>  • 

had  where  the  venue  is  laid,  and  the        Vide  Mayer  of  Poole  v.  Bennett,  Str. 

caufe  of  action  arofe,  is  to  try  the  caufe  874. ;  Mayor,  &c.  of  Brifiol  v.  Pro&or, 

in  the  next  county,  cafe  of  the  Mayor,  1  Wiff.  298. 
He.  of  Briftol,  1  Wilf  77.;  but  the 

6.     Crocket'/  Cafe. 

[Trin.  3  Ann.  B.  R.] 

THE  plaintiff  declared  of  a  promife  in  Stafford/hire,  S.C.  6M«L 
and  the  declaration  was  delivered  in  Eqfler-Yerm.  I7S' 
Cbetbam  moved  to  change  the  venue.    Et  per  Holt,  C.  J. 
(the  morion  being  in  Trinity-ttrm,)  Unlefs  it  appears  upon 
the  face  of  the  declaration,  that  the  plaintiff  was  not  en- 
titled to  a  plea  to  enter,  we  expect  an  affidavit  when  the       [  670  1 
declaration  was  delivered,  that  thereby  the  Court  may  be 
afcertained. 

7.    Sir  Samuel  Gerard'/  Cafe. 

[Mich.  3  Anu.  fi.  R.] 

A  N  a&ion  of  falfe  imprifonment  againft  the  (heri&s  of  Vide  iSaand. 
**  London  was  laid  in  Middle/ex,  and  upon  the  common  £*g**yBL3* 
affidavit  a  rule  was  made  that  the  venue  Ihould  be  changed     * 

to 
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to  London;  but  then  it  was  faid  that  the  officer  of  tn* 
Counter  was  fubjeft  to  the  (hcrifFsj  ind  fo  there  could  be 
no  good  trial,  for  which  reafon  it  was  removed  back  to 
Middle/ex  (a). 

of  an  ele&ion,  the  role  for  changing  it 
will  be  fct  afide,  and  it  cannot  be 
changed  to  an  adjacent  county  where 
the  caufe  of  a&ion  did  not  arife, 
Slaughter  v.  Bradock,  4  Bur*  2447.  ; 
Petjt  v.  Berkeley,  Cowp.  510. 


(a)  Where  the  venue  has  been 
changed  upon  the  common  affidavit, 
and  it  appears  that  an  impartial  trial 
cannot  be  had,  as  in  a  city  on  a  bye- 
law  of  that  city*  or  in  a  county  upon 
an  a£tion  for  words  fpoken  in  the  heat 


ir. 


8.     Heathcoat'x  Cafe. 

[Pafch«4Ann.B.R.] 


A  N  adion  againfl  alightermapfor  not  delivering  goods, 
•"•    was  laid  in  London,  where  they 


were  to  be  carried. 


Venue  not 
changed  in  a&ion 

m^i"  fcc.for"'  ^  w38  moved  to  change  the  venue,  becaufe  the  damage  and 
goods  loft,  vide  negleft  was  in  Kent;  fed  non  allocatur /  for  the  negled  is 
*  i^v- 3°7*  tranfitory,  and  not  material  where  it  was,  and  the  Court 
will  never  change  a  venue  for  a  carrier,  which  is  the  fame 
cafe ;  other  wife  perhaps  in  deceit,  or  where  there  is  an 
aftual  misfcafance.  Sed  per  Holt,  C.  J.  Mich.  10  W.  3. 
b.K^jutt  Jst,  tiiat,  in  an  aftion  of  efcape^  it  is  not  the 
courfe  to  change  the  venue  (a). 


1  Sid*  87. 


(a)  An  affidavit  to  change  the  venue 
from  L.  to  C.  muft  (late  that  the  caufe 
of  a&ion  arofe  in  C.  and  not  in  L.,  or 
elfewhere  out  of  C,  and  is  inefficient 
if  it  omits  not  in  L.,  Allen  v.  Griffiths, 
$T.R.  495.  Vide  Waddtngton  v.  Tbel- 
noell,  4  Bur.  2452.;  Herring  v.  Du- 
ron tt  1  Wilf.  178. 

-  The  Courts  will  not  change  the  ve- 
nue in  an  a&ion  on  a  libel  in  a  newfpa- 
per  which  is  circulated  and  fold  in  dif- 
ferent counties,  Pinkney  v.  Collins*  l 
T.R.  571.;  or  in  a  letter  fent  from 
one  county  to  another,  Cljfildv.  Clif~ 
/old,  id.  647. ;  /ecus  when  it  is  con- 
tained in  a  letter  fent  from  one  place 
to  another  in  the  fame  county,  Freeman 
v.  Norris,  3  T.  R.  306. ;  or  from  the 
county  into  which  the  venue  is  attempt- 
ed to  he  changed,  to  a  place  abroad, 
hUtcalft  v.  Markbam,  3  T.  R.  652, 

It  is  not  in  general  changed  Li  debt 
or  an  a&ion  on  a  fpecialty,  or  bill  of 
exchange,  or  promifTory  note,  Str. 
878.  Barnes  491.   1  Wilf  41,;  but  in 


an  a&ion  on  a  bond  the  venue  was 
changed  to  the  county  where  it  was 
fworn  that  the  plaintiff's  and  defend- 
ant's witnefles  lived,  Fofier  v.  Taylor, 
„iT.R.  781. ;  but,  in  Pole  v.  Horobin, 
n.  ibid.,  the  Court  refu/ed,  in  a  fimilar 
a&ion,  to  change  it  to  where  the  de- 
fence arofe,  with  an  offer  to  admit  the 
execution  of  the  bond ;  or  from  G.  to 
S.  in  an  adicn  for  running  down  a 
(hip,  the  defendant's  witneifes  living 
in  S.  and  the  plaintiff's  in  G.,  Flecke 
v.  Godfrey,  id.  ibid.  That  the  aflion 
arofe  on  a  wager  laid  in  O.  refpe&ng 
an  event  in  C.  is  not  a  fufficient  caufe 
againfl  changing  the  venue  from  M.  a 
third  county  to  O.,  Shirley  v.  Collis,  2 
Bl.  940.  Vide  French  v.  Copinger* 
H.  Bl.  216.  n.  to//.  4.  ante. 

Whether  a  venue  can  be  changed 
into  Wales  appears  to  be  (till  undecid- 
ed. There  have  been  many  rules  for 
the  purpofe  made  abfolute  without  op- 
pofition,  vide  Pritchard  v.  Pugb, 
Doug.  262. ; .  bat  on  account  of  the 
neccflary 
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neceflary  form  of  the  affidavit,  it  can-  foar    northern   counties    before    the 

not  be  changed  into  the  next  Engli/fr  fpring  affiles,  did.  ibid.    Fide  ace. 

couttty,  though  the  caufe  may  be  tried  3  BL  Com.  294. 

in  fucb  county;  vide  JVaddington  v>  It  may  be  changed  into  a  county  pa- 

TbthwilU    4  Bur.   2450.;    Moore  v.  latine,  Godfrey  v.  Pbilpot,  2  Ld.  Raym. 

FernbaHgb>  1  Wilf  138.  1418.;   Markham  V.  Norton,  cited  I 

Jt  cannot  be  changed  into  one  of  the  Wilf  222. 

9.    Knight  verfus  Farnaby  &  al. 

[Pafch.  5  Ann.  B.  R.    2  Ld.  Raym.  1253.  S.C.] 

MR.  Knight,  clerk  of  aflize  of  the   Norfolk  circuit,  cifrkofaflfct 
brought  an  agioi  of  aflault  and  battery  againft  Ar-  ^^^ 
naby  and  others,  for  a  battery  committed  in  Kent,  and  its,  »nd  the  *• 
laid  the  aftion  in  Middlefex.    Upon  the  common  affidavit  nue  thai)  not  be 
the  vifne  was  changed,    and,  upon  the  motion  of  Mr.  joT^Mcd^ 
Knight^  that  rule  was  fet  afide,  and  the  vifne  brought  back  64/  1  Sauna/ 
again  (a).     Et  per  Molt,  C.  J.  In  ftrianefs  of  law,  an  ac-  H7-  6  Mod.  82. 
tion  for  a  tranfitory  matter,  as  battery  is,  ma?  be  laid  any  J  Mod.3«3. 
where.    If  by  law  the  place  were  material,  the  defendant  s.  c.  Hoit7i», 
might  give  in  evidence,  as  he  does  in  criminal  profecu-  p^lce  °£ 
tions,  that  the  battery  was  done  in  another  county :  How-  ^J^. 
ever  it  is  now  allowed  and  become  the  courfe   of  the  tory  «aioos  be- 
Court,  to  change  the  venue  for  the  defendant  upon  the  f^p  J£*  ^J"*1 
Common  affidavit ;  a  practice  which,  as  he  had  heard  by  .  ^  ^ 

old  praftifers,  came  upftrit  in   ftinj-   jfames  the  Firft'$«ff  SJ&L.  *t44- 
BmeYjHit  that  rule  had  never  obtained  in  cafes  of  privU'  /#**  ^ 
legedpcrfons,  as  barrifters,  tsfc,  who  are  to  attend  at      *^ 
Wejlminfter;  and  therefore  have  the  liberty  of  laying  their 
actions  in  Middlefex :  So  it  was  held  in  the  pafe  of  Mr. 
Th^mpfon  againft  Scroggs.    The  plaintiff  is  an  officer,  he       F  671  } 
is  bound  to  attend  the  aflizes  at  Norfolk,  and  to  attend  at 
Wejlminfter  to  return  the  pofea'z.     By  the  ftatute  of  Weft-  Clerki  of  alE* 
tninfter  juJHciarii  habeant  clericos  fuos  irrotulantes  ;  and  in  ^JjjJ] 
Dyer,  upon  a  queftion  who  fliould  return  the  pojtea's  in 
cafe  both  the  juftices  of  aflize  died  before  the  day  in  bank, 
it  was  held  the  clerk  of  aflize  (hould  return  them :  There- 
fore he  is  clerk  to  the  judge  of  aflize,  and  a  minifter  her* 
above  to  attend  upon  trials  ordered  by  fuperior  courts,  upon 
writs  of  nift  prius  iffiiing  out  of  thole  courts.     Et  per 
Powell,  J.  The  privilege  extends  to  judges'  clerks,  as  well 
as  to  ferjeants  at  law,  barriftcis,  and  attornics,  for  they  are. 
bound  to  be  in  Middlefex  to  attend  their  matters,  and  fo  is 
the  clerk  of  aflize ;  that  the  clerk  of  aflize  was  the  cleTk  of 
the  judge  of  aflize ;  and  fince  the  ftatute  has  allowed  the 
judge  of  aflize  to  have  a  clerk,  they  fhall  not  be  obliged  to 
return  the  poftea's  themfelves,  but  the  clerk  of  aflize  (hall 
attend  at  Wejlminfter  to  return  them. 

(a)  R.  ac.  Bur.  2927.  BL  106$.     Fidel  Wilf  159.  Sir.  822; 
Vol^H.  X 


(    *1*    ) 


s^SfaVS.     *         *•   Hinton  verfus  Hern- 

16$.  Skin.  66c. 

*  [Mich.  8  Will.  3.  B.  R.] 

Vicc-Cnificd-  TTlNTON  was  libelled  againft  In  the  UniverGty- 
lor'a  Court  cm-  IJ.    court  0f  Oxford,  reciting  the  ftatute  of  E.6.  and 

S3J51.  Gw-  2-  And  thc  cuftora  of  *?  univerCty  to  have  but 
ftatute.  four  taverns,  and  that  he  fold  wine  without  their  licence, 

ciib.CB.195.  ;n  contempt  of  the  laws  of  the  univerfity  and  the  faid 
**   ,4,ao'     ftatutes;  and  becaufe  a  penalty  is  inflicted  by  the  faid 

ftatures,  and  they  cannot  hold  plea  for  fuch  penalty*  a 

prohibition  was  granted. 

[  672  ]  2.    Matthews  verfus  Burdett. 

S.  C.  ante  412* 

[Hill.  1  Ann.  B.R.] 

Argued  whether  t  N  a  prohibition  the  plaintiff  declared,  that  whereas  by 
to^heEcckfu?  ^c  common  law  it  was  lawful  to  teach  others,  and 
tkai  Court  in  a  inftruft  them   in  any  honed  art  or  fcience,   and  that 

Jch  fT  Toichlng  tcac^m?  tft res  mere  h***"'  &c* » y^  ^at  ^  wa&  ^uc(^  *a 

licenceTrointhe  ^e  Spiritual  Court  for  teacliing  children  in  the  elements 
ordinary  before  of  grammar,  without  licence  from  the  ordinary. ,  On  de- 
£n*if  *thef **"   murrer  it  was  infifted  for  the  plaintiff, 
Irowthof*  ift»  That  the  law  favours  means  of  livelihood;  that 

ichirm.  Qurre.  grammar  was  equally  ufeful  to  all  literate  profefEons,  and 
s.c.Saik.318.  ^ta  lawyer  or  phyfician  could  be  no  more  without  it 
than  a  divine.   That  all  the  colleges  in  the  univerfity  were 
lay  corporations ;   that  though  the  members  of  the  col- 
lege might  be  all  of  them  fpiritual  ptrfons%  yet  the  cor- 
poration was  lay  and  temporal ;  becaufe  die  inftitutiori 
Ld.Raym-5.1Bi.  ancj  en(|  was  temporal,  via,  to  advance  learning,  which 
wms.ty.'  str!  'hews  that  a  fchooimafter  is  a  lay  employment,  and  was 
1056.  Rep.  B.R,  formerly  under  die  care  of  the  civil  magistrate.     Stilling- 

q*6\P'  *vin!  $****  0rt&  Brtt'  21°9212>  213*  T^at  &*  common  Jaw 
Abt.  3*0. ,0"  trkes  no  notice  of  it  but  as  temporal.  Fide  1  x  H.  4.  47. 
Pcph.  170.  Reg.  35.  And  that  the  only  mention  of  it 
before  the  Reformation,  is  anno  Domini  1408.  Per  Lynde- 
ivode  282.  That  fchoolmailers  permit  not  their  fcholars 
to  difpute  of  religion,  under  penalty  of  being  cenfured 
for  herefy,  to  which  every  body  was  liable ;  which  pro- 
vision was  to  prevent  the  fpreading  of  Wicktiffe's  doc- 
trine.   That  no  law  or  canon  required  a  licence  till  the 

Council 
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Council  of  LaUrany  anno  Domini  1 215*  Decret.  6.  97/.  £♦ 
<ra/.  1,  2,  3.  and  that  is,  that  there  {hall  be  a  fchool* 
mafter  in  every  cathedral,  and  that  he  (hall  be  licenfed  by 
the  bifliop.  That  the  feveral  a£rs  of  parliament  which 
require  the  fchoolma Iter's  taking  a  licence  from  the  bifhop, 
fliew  it  was  not  neceflary  before,  nor  was  there  any  fuch 
ufage  or  pra&ice  that  can  be  made  appear.  Fidejlat.  23 
Eliz.  c.  2.    I  Jac*  1.  r.  4.  14  Car.  2.  c.  4. 

2dly,  That  if  this  was  a  calling  which  a  layman  might  ' 
follow  by  the  common  law,  a  canon  cannot  reftrain  him  e 
of  the  liberty  the  law  gave  him ;  the  common  law  and  * 
cuftom  of  the  realm  cannot  be  altered  or  abrogated,  but 
by  aft  of  parliament,  and  therefore  a  canon  cannot  do  it, 
though  ordained  by  the  king's  royal  licence,  or  afterwards, 
confirmed  by  his  royal  authority.  Fide  1 2  Co.  72.  2  Inji.  97. 
647,  653,  657.  2  Ro.  Ab.  454.  Mo.  782.     Ratio  eft,  be- 
caufe  being  a  layman,  he  is  not  represented,  and  therefore  ' 
his  confent  is  not  given,  and  a  man  cannot  be  under  the 
obligation  of  a  canon  without  his  confent  exprefs  or  im- 
plied.    In  the  primitive  church  the  laity  were  prefent  at        f  67  *  1 
all  fynods.     When  the  empire  became  chriftian,  no  canon     .  ,  • 

was  ever  attempted  without  the  confent  of  the  emperor ; 
and  his  concurrence  included  the  aflent  of  the  whole  body 
of  the  people  \  becaufe  he  had  the  fole  legiflatiye  power 
in  him  :  But  this  is  not  the  cafe  of  our  king ;  for  he  has 
not  the  whole  legiflative  power  in  him ,  ergo,  his  confent 
to  a  canon  in  re  eccleftaftka>  makes  it  a  law  to  bind  the 
clergy,  but  not  to  bind  the  laity.  Fide  20  H.  6.  13.  Br. 
Ordinary  1.  %  Ro.  Ab.  226.  %  Cro.  67c.  7.  Brown/.  38. 
Cro.  Car*  589.  Palm.  379. 

3dly,  Where  the  common  law  or  a  ftatute  gives  a  re-  3SaUc.  318. 
medy  inforoftculariy  whether  the  matter  be  temporal  or 
fpiritual,  the  conusance  of  that  matter  belongs  to  the 
king's  temporal  courts  only,  unlefis  the  jurifdicHon  of  the 
Spiritual  Court  be  faved  by  that  ftatute  which  gives  the 
penalty ;  for  ^therwife  one  might  be.  twice  punched  for  the 
fame  thing  (a).  Fide  ^it.fecl.  136,  137.  Cro.  Car.  229. 
1  Mod.  21,  22.  I  Jon.  320.  Where  a  crime  which  was  Hob.  121. 
punifhable  in  the  Ecc]e(iaftical  Court,  is  made  felony, 
their  jurifdicHon  is  gone,  For  nota ;  The  nature  of  the 
crime  is  altered,  §0  2  Leon*  53.  4  Leon.  92.  Thnt  in 
this  cafe  the  aft  of  parliament  which  gives  a  temporal 
penalty,  does  not  fave  the  jurifdi£fcion  of  the  Spiritual 
Court ;  which  was  urged  as  an  argument  that  the  parlia- 
ment did  not  look  upon  it  as  an  ccclefiaftical  matter  5  for 
in  all  cafes  where  acts  of  parliament  have  impofed  far- 

(a)  It  is  not  in  Littleton,  but  in  Sir     dqdlrine  is  laid  down,  which  i*  fup- 
Ed.  Coke's  Commentary ,96, 6.>  thacthb    ported,  Fcrtc/c.  345.   2  Wilj.  79. 

X  2  thcr 
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thcr  penalties  in  ecclefiaftical  offences,  there  is  a  facing  / 
added  for  the  jurifdiftion  of  the  Ecclefiaftical  Court  j  fo 
is  13  Eliz.  cap.  5.  of  ufury;    31  Eliz.  e.  6.  of  fimony; 
4  Jac.  1.   of  drunkennefs;     3  Car.  1.  e.  1.  of  the  ob- 
fervation  of  the  Sabbath;   3  J.  1.  r.  4.   of  recufancy*t 
And  they  urged  alfo  that  thefe  parliaments  had  not  added* 
thefe  favings,  if  they  had  been  ufelefs ;  but  it  was  their 
opinion,  that  impofing  a  penalty  made  it  a  temporal  of- 
-fence,  and  that  their  jurifdi&ion  would  have  been  loft 
without  fuch  a  faving.     And  laftly,  this  difference  was 
taken,  that  where  an  a&  of  parliament  gives  a  remedy 
for  a  fpiritual  matter  in  the  temporal  courts,  the  fpiritual 
jurifdi&ion  is  gone  ;  but  where  an  z€t  gives  a  remedy  in 
a  temporal  matter  to  be  profecuted  in  the  Spiritual  Court, 
*"  yet  the  remedy  at  common  law  remains,  as  pro  ihoUnta 

>'<•  injc&ionc  tnanuum  in  cltricum.     Note;   In  the  ftatute  de 

drcumfpecle  agatuy  the  words  are,  conimijfum  Juit  alias  g 
which  mult  be  underftood  of  a  juiifdi&ion  before  granted 
to  them. 

On  the  other  fide  it  was  faid,  that  the  canon  of  Laterally 

before  mentioned,  was  received  in  England  as  well  as  the 

other  canon  of  the  fame  council  for  parochial  tithes,  and 

that  it  appears  by  cuftom,  that  the  biihop  is  to  fuperin- 

VMe  ix Ann.     tend  the  education  of  youth.     Vide  Lindw.  /.  5.  tit.  De 

Seff.».  C.7.C5.  Magijlris>  and  the  fevcral  ftatutes,  requiring  that  he  fliali 

have  a  licence  from  the  ordinary :  And  it  was  faid,  that 

[  674  J       the  toleration  a&  did  not  influence  this  cafe,  for  that  did! 

not  exempt  men  in  places  of  truft  from  qualifying  them* 

felves  according  to  the  rites  of  the  church  of  England* 


Vide  3  Cre.  64, 
65.  5  Co.  119. 
%  Lev.  184,  »4}« 


<mott>  an*  lloftable* 


i.    Hall  verfus  Biggs. 

[Trin.  2W.&M.  B.  R.] 

Wbw  m  order    ¥  N*<M/  on  a  bondy  with  condition  to  ftand  to  and  perform 

^dtucCTcrfd"0t       thc  ordcr  of  thc  Jufticcs,  the  defendant  pleaded  they 

able.  *     made  no  order ;  the  plaintiff  replied  and  let  forth  the 

order.    The  defendant  demurred  j  pretending  it  was  a 

void  order,  and  that  he  was  not  bound  to  perform  it* 

comparing  it  to  the  cafe  of  an  award  \  but  the  Court  did 

not 
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not  think  them  alike ;  for  the  order  being  a  judicial  aft  is 
not  abfolutely  void,  but  voidable,  and  continues  an  order 
till  avoided  (a). 

(a)  Fide  Rex  v.  Inhabitants  o/Stotfold,  4  T.  R.  596. 

2.   Prigg  verfus  Adams  &  aL 

[Mich.  4  W.  &  M.  B.  R.] 

IN  trefrafs  andfalfe  imprifonment,  the  defendant  juftified  lodgment  of  a 
as  an  officer  under  a  ca.  fa.  on  a  judgment  in  the  ^^d^ii 
Court  of  Common  Pleas  upon  a  verdi&  tor  5  /.  for  a  caufe  vide  a  Lev.  1 84 
of  a&ion  arifing  in  Briftol.    The  plaintiff  replied,  and  &*43-  3*-**; 
fet  forth  the  pnvate  aft  of  parliament  for  ere&ing  the  **'/*  sw^^ 
Court  of  Confcience  in  Brj/tol,  wherein  was  a   claufe,  366, 407.  Halt 
•that  if  any  perfon  bring  fuch  a&ion  in  any  of  the  Courts  i**- 
at  Wejhninfier%  and  it  appeared  upon  trial  to  be  under  40/. 
that  no  judgment  {hall  be  entered  for  the  plaintiff;  and  if 
it  be  entered,  that  it  (hall  be  void.    Upon  demurrer  the 

3ueftion  was,  Whether  the  judgment  was  fo  far  void,  that 
ie  party  fliould  take  advantage  of  it  in  this  collateral 
a&ion  ?  And  the  Court  held  that  it  was  not  $  but  that  it  »  Sid.  115. 
was  only  voidable  by  plea  or  error  \  as  where  one  is  taken  ^J*™1  J£ 
on  outlawry  and  hath  no  addition  \  (vide  7  H.  5.  c.  5. 
8  H.  6.  c.  xo.  Bend.  14,  88,  122,  132.  x  Injt.  259. 
Df.  214.  5  Co.  1x9.)  and  faid  it  was  not  like  the  cafe  of 
a  judgment  vacated.  2  Sid.  225* 

3.    Thompfon  verfus  Leach.  [  675  ] 

8.  C.  ante  4*7* 
[Hill.  9  Will.  3.  B.  R.]  576. 

BO  N  D  of  an  infant  (b)  or  mn  compos  is  void,  becaufe  the  *ond  of  ■*  fa* 
law  has  appointed  no  aft  to  be  done  to  avoid  them  *  Com^?i°?oid. 
and  the  only  reafon  why  the  party  cannot  plead  non  eftfac-  Vide  Samoel  v. 
tumy  is,  becaufe  the  caufe  of  nullity  is  cxtrinfic,  and  does  Efta*  *T«**» 
not  appear  on  the  face  of  the  deed  (c).  575# 

(5)  The  deed  of  an  infant,  which  Abbott  v.  Parfons,  3  Bur.  1794*;  hot 

takes  effe&  by  delivery,  is  not  void,  an  infant's  warrant  of  attorney  is  void, 

but  that  of  a  feme  covert  is :  The  id.  launder/on  v.  Marr,  H.  Bl.  75. 
companion  between  an  infant  and  a        (c)  It  may  be  given  in  evidence  on 

non  compos  is  notjuft.     See  this  fubjett  non  eftfa#uM,  Str.  1 104. 
frery  fully  difcaffed  in  Zoucb  ex  dan. 


Vide  ante  $9©> 
LtKw.  874. 
Vau$h.  5 j. 
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Uft*  ant)  Strute. 


1.     Davies  ver/us  Speed, 
[Hill.  3  W.  &  M.  B.  R.    Rot.  261.] 

Tl  U  S  B  AND  feifed  in  right  of  bis  wife  :  Hufband  an  4 
.  **    wife  covenant  to  levy  a  fine  to  the  ufe  of  the  heirs  of 

wifc'fMMcfe  &*  ^°dy  °f  *c  hu&and  on  the  wife  begotten,  remainder 
«ftf  of  tbeJiein    to  the  right  heirs  of  the  hufband.     They  hare  iflue,  the 


S.  C.    4  Mod. 

15;.  5  Mod. 
24  v    Judgment 
afH  med.  Show. 
Pa*.  Ca.  204. 

Hufand  and 
wife  covenant  Co 


of  rhe  body  of 
the  hnibind  on 
the  \»ik  begot- 
ten, the  iimitt- 
ti  nis  void. 
Q^  ;  Mod.  153, 
S.  C    Carth. 


wife  dies,  the  iflue  dies,  and  the  hufband  dies ;  and  now  the 
queftion  meje&mcnt  was,  Whether  the  heir  of  the  hufband, 
or  the  heir  of  the  wife,  fhould  have  the  lands  ?  Etpcr  Cur. 
1  ft,  Here  can  be  no  eftatc  for  life  to  the  hufband  by  im- 
plication ;  becaufe  the  eftate  was  the  wife's;  to  which  he 
* &a,  354.  ?c«o.  U?  ftranger. 
334-  »And*  2dly,  This  limitation  to  the  heirs  of  the  body  of  the 
29  vt  Vint,  jhufband,  fcsiV.  was  merely  void 5  for  taking  it  as  a  remain* 
371.  4  Mod.     der,  there  is  no  precedent  eftate  of  freehold  to  fupport  it* 


380.   1  Vent 
272.  2  Lew.  75 


and  taking  it  as  a  fpringing  ufe,  then  it  is  a  fpringing  ex-* 
Holt^s^sidn.'  ccutory  ufe,  to  arife  after  »  dying  without  iflue,  which  the 
3 « 1.  cafes  b.r.  law  will  not  expeft  >  fo  that  it  is  either  way  void,  and  yet 
i~,  J  ^^  muft  be  one  of  them  (a) :  But  in  this  cafe  the  Chief  Jut> 
vijc  nit',  Co.  tice  held,  that  a  feoffment  to  the  ufe  of  A.  and  his  heirs, 
to  commence  four  years  from  thence,  was  good  as  a  fpring- 
ing ufe,  arid  that  the  whole  eftate  remained*  to  the  feof- 
for in  the  mean  time ;  fo  it  is  if  it  were  to  commence  after 
the  death  of  A.  without  iflue,.  if  he  die  without  iflue 
within  twenty  years. 


Lit.  216.  n.  2. 


[676] 


(a)  Stippofing  an  eftate  for  life  in 
the  wife  by  implication  or  refuhing 
tile,  capable  of  fupporting  the  ufe  to 
the  heirs  of  the  body  of  the  bufhand 
on  the  wife,  yet  as  (he,  as  well  as  their 
.itiue,  died  in  the  hulband's  life-time, 
before  the  limitation  to  bis  right  heirs 
could  veil,  that  mud  have  failed  as  a 
contingent  remainder,  for  want  of  a 
fubfilting  freehold  cflate  at  his  death 
to  fupport  it.  Feame  409.  (210.) 
With  refped  to  the  point,  that  the 
eltate  could  not  refult  to  the  hufband, 
<vidt  ac.  Sir  T.  Tipping* %  cafe,  cited  1 


P.JFatj.  359.  7**&*  &"*•  *4*.  <"•  18. 
Ftarnt  68,  Saunders  on  Ufet9  178- 
From  the  nature  as  well  as  the  context 
of  this  cafe,  and  the  report  in  Sbonvtr^ 
it  evidently  appears  that  the  queftion 
did  not  relate  to  the  limitation  to  the 
heirs  pf  the  body,  ts'c.  but  on  the  fub~ 
fequent  limitation,  which  (<vide  Sb*. 
4sT  Feame  J  was  not  to  the  hufband  in 
fee,  but  to  the  right  heirs  of  the  huf- 
band. The  limitation  to  the  heirs  of 
the  body  was  net  after  a  dying  without 
iifoe. 


Hlfe*  an*  Criiflfc  6tf 

2.    Ld.  Anglefey  verfus  Ld.  Altham. 

[Pafch.  8  Will.  3.  B.  R.     Gilb.  Rep.  16.  S.  C] 

%"  7  P  ON  the  trial  of  this  caufe  at  ntfi  prius  in  Middle/ex,  Fine  levied  and 
U    before  Holt,  C.  J.  a  cafe  was  made  for  the  opinion  ^T^'*?*" 
of  the  Court,  viz.  H.  levied  a  fine,  and  afterwards  fuf-  therein  conufet 
fered  a  common  recovery,  wherein  the  conufee  was  tenant,  was  tenant,  and 
and  there  being  no  deed  in  the  cafe,*  it  was  obje&ed,  that  2*eu^£^he 
the  ufe  of  the  fine  refulted  to  the  conufor ;  and  though  intCad^d*to  be 
the  intent  of  the  fine  might  be  to  make  a  tenant  to  the  to  the  ufe  of  the 
pradpe9  yet  no  ufe  or  truft  can  be  averred  fince  29  Car.  2.  ^j^l*£^ 
c.  3.     Sed  mn  allocatur. ;  for  at  common  law  the  ufe  was  0f  the  freehold. 
always  intended  to  be  to  the  feoffee  or  conufee,  and  in  Vide  infra.  & 
pleading  never  was  averred.  Co.  Ent.  1 14, 273.  Plowd.  477.  ^"^J.** 
But  if  it  be  to  the  ufe  of  the  feoffor  or  conufor,  then  it  36u  s.c.  Rep. 
muft  be  averred  (a).  *q-  16.  Rep. 

adly,  The  Court  held  the  party  was  in  by  the  fine  im-  f  V^'iV 
mediately,  and  fo  there  was  a  good  tenant  to  the  pr*-  Holt  733, 736. 
ape  (b).  pi«°"  **  « 

3dlv,  The  ftatute  extends  not  to  ufes  by  operation  of  ^'*  * 
law,  out  to  fuch  ufes  as  are  to  a  third  perfon,  and  that 
neither  the  conufor  nor  the  conufee  could  aver  the  fine  to 
the  ufe  tf  a  third  perfon  fince  the  ftatute. 

(a)  Per  Ld.  Mansfield,  Roe  v.  ?op~  prcfumptions,  to  be  encountered  by 

bam,  Dong.  24. :  The  preemption  is,  contrary  evidence.    Fide  Saunders  on 

that  the  fine  is  levied  to  the  ale  of  the  U/es,  1 37, 

conufor,  which  is  liable,  like  all  other  (&)  R.  ace.  1  Str.  17. 

3.     Trcgame  verfus  Fletcher. 

[Hill-  8  Will.  3.  B.  R.    1  Ld.  Raym.  154.  S.  C] 

ER  ROR  of  a  judgment  in  the  grand  fefiions  of  Wales,  where  the  ufes 
in  replevin,  where  die  defendant  made  conufance,  ^^^nTJ  *** 
that  A.  was  feifed  in  fee-tail,  and  fuifered  a  common  re-  dee/fabfequent, 
covery  ;  and  that  by  deed  made  at  a  time  fubfequent,  it  the  pleading 
•was  agreed  the  recovery  fhould  be  to  the  ufe  of  J?,  for  the  ^L^J^ 
fecurity  of  a  rent-charge,  and  that  rent  was  arrear,  for  covery  wuto  ~ 
which  he  drftrained.     Judgment  was  for  the"  avowant.  fuch  »<«•  vid« 
ifr//,C.  J.  held,  ift,  That  it  was  not  well  to  plead  the  ufes  ^ereufo  may 
were  declared  by  a  fubfequent  deed ;  but  he  fhould  plead,  be  averred  by 
quod  reeuperatio  habita  fuit,  &c.  qua  quidem  recuperatio  in  P**01*  *jf  where 
forma  pradicl.  habita  fuit  to  fuch  and  fuch  ufes.  ...  "silk. 75*  »Co. 

idly,  He  held,  that  where  the  ufes  of  a  recovery  are  77.  Lutw.  273. 
declared  by  deed  jSrecedent,  no  new  or  other  ufe  can  be  J  w^^0, 
averred  by  parol,  unlefs  there  was  feme  variance  between  l  Ltv.  113". 
X4  the 
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ftfe*  ann  Caift*. 


^^A>r/d 


a  Vent  *ii.  the  deed  and  the  recovery ;  and  that  in  cafe  of  a  deed  pre- 

301.'  Conlb!  cedent,  if  the  party  fet  up  other  ufes,  he  muftconfcfs  and 

40  9 Co.  to.  avoid:  But  where  they  are  by  deed  fubfequent,  new  or 

Quaere  if  the  other  ufes  may  be  averred  without  (hewing  the  deed, 

atuTcm  am  though  there  be  no  variance,  &V.,  becaufe  there  was  an  ' 

ittoothtr  ufc5?  intermediate  time  when  there  might  be  fuch  agreement 

Cafes  in  Pari.  made,  and  the  ufes  arifc  by  the  recovery  according  to  that 

c«mb!^o.  agreement  j  and  if  a  deed  fubfequent  be  fet  up,  the  other 
may  travcrfe  thofe  ufes.     Adjournatur. 

4.     Jones  verfus  Morley. 

[Hill.  9  Will.  3.  B.  R.    1  Ld.  Raym.  287.  S.  C.  Colhyns20> 
</  S.  C] 

Where  a  con*  TjPON  a  fpecial  verdift  in  eje&ment  it  was  found, 
teyance  to  ufc«  w  that  Bonvyer  being  feifecf  in  fee,  in  confideration  of 
uTiivnutatlon  of  marriage,  by  indenture  of  leafe  andreleafe  conveyed  to  A. 
pofleffion,  the  and  B.  to  the  ufe  of  herfelf  in  fee,  till  the  intended  mar- 
!!t^o?itiokri  riage  Wlth  £dwaj'{l  Morh  Ihould  take  efTed,  and  untH 
wfchcut  dell  tnc  &"*  Morley  fhould  fettle  upon  her  a  jointure  of  300/. 
vide  z  Lev.  77-  per  annum,  and  then  to  the  faid  Murky  and  his  heirs : 
cb°d\*f?0rOr  marriage  took  effeft,  and  on  the  29th  day  of  Janu* 

s.  c.mcartn.  aH  x^^5>  they  covenanted  and  agreed  to  levy  a  fine  next 
410.  4  Mod.  Hilary  term;  and  the  ufe  thereof  was  declared  by  the  fame 
a6Keb*L6V6149  deecl  t0  ^c  t0  ^  Morley  and  his  heirs.  Afterwards,  viz. 
Kaym.  239!       the  3 1  ft  day  of  the  fame  month,  by  indenture  between  the 

1  Vent.  278,      hufband  and  wife,  it  was  agreed  and  declared,  that  the 

Abr"    *  *°Re    ufes  of  the  llced  of  thc  29th  fllould  be  revoked      After 
71.  i».  1  And.  "this,  t}ie  fame  Hilary  term,  a  fine  was  levied;  and  this 
126.  D>er309.  writing  of  the  31ft  being  no  deed,  it  wasrefolved, 
iw  7*80!"  lft>  T^at  by  *c  agrccmcnt  of  the  29th,  the  parties 

2  Roi.  Abr".  251.  meant  a  fine  to  be  levied  Hilary  term  come  twelve  months, 
Btidg.  na.s.c.  and  not  the  Hilary  term  then  current,  and  therefore  this 
CaJfcB? R?\ «o.  ^^  *^-not  purfuant  to  that  covenant. 

Jioit3a'r.  '5  Co.  '"'adiy,  That  if  the  fine  had  been  levied  purfuant  to  that 
s"  d  Atk'uf  covenant»  no  Paro*  averment  could  have  been  allowed  to 
.aundcrson  declare  other  ufes,  or  that  the  fine  was  not  to  the  ufes  of 
that  deed,  and  all  parties  had  been  eftopped  to  aver  the 
earth  at*.  contrary  by  parol ;  but  by  deed  fubfequent,  and  before  the 
Co.nb.  430.       fine,  other  ufes  may  be  averred. 

3dly,  That  iince  the  fine  is  not  according  to  the  deed* 
other  ufes  may  be  averred,  though  they  were  declared  by 
writing,  and  not  by  deed ;  for  by  the  variance  there  is- 
room  and  occafion  given  to  inquire  and  receive  informa- 
tion, that  the  old  agreement  was  rclinquifhed ;  and  by  the 
fame  reafon  the  ufe  of  a  fine  may  be  declared  by  parol 
upon  an  original  agreement,  it  may  now,  as  in  this  &$*i 
whert  the  original  agreement  was  relinquiflied :  Yet/  With- 
out 
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f>ut  fuch  averment  the  fine  (hall  be  intended  to  the  ufe  of 
the  firft  agreement,  notwithftanding  the  variance. 

4thly,  That  this  is  a  good  revocation  of  the  ufes  of  the  Plowa.  301. 
firft  deed,  though  it  be  but  a  writing ;  for  where  the  con-  G»ii>.  ©n  uf« 
yeyance  enures  by  way  of  trapfmutation,  the  ufe  is  ac-  luw.ThS?1*" 
cording  to  the  intent  of  the  party,  and  it  is  no  matter  how  1  Sid.  26, 8s. 
that  intent  is  manifeftcd,  fo  as  it  may  be  known ;  but  £  uff  **j| not 
where  the  conveyance  is  by  way  of  covenant  to  (land  tura?affe&ion*" 
feifed,  there  mult  be  a  valuable  confideration,  or  a  binding  without  deed, 
agreement  by  deed  (a).  M*  U8« 

(«)  The  judgment  in  thb  cafe  was  affirmed  in  the  Hdilfe  of  Lords,  Sbvw* 
tPar.  Ca.  140.  ^  , 


V 


H. 


5.  Shortridge  vtrfus  Lamplugh.  [  678  ] 

S*C.  Farcfl.71. 
[Mich.  1  Ann.  B.  R.  2  Ld.  Raym.  798.  S.  C]  3  Saik.  3S6. 

L  .  Holt6ai.  Vide 

Brought  covenant  as  affignec  of  a  rcverfion,  and  £ /^^J  re. 
'  *    (hewed,  that  the  leflbr,   in  confideration  of  5  /•  leafe  be  pleaded 
bargained  and  ibid  to  him  for  a  year,  and  afterwards  re-  »  A»  »o*  »»» 
Jeafcd  to  him  and  his  heirs,  virtute  quarundam  indentur.  coifideMtion'ap- 
bargaimt  venditioni*  &  relaxationis  menon  vigore  Jiatuti  de  pears,  nor  fa!d  to 
ufibus%  He.  he  was  feifed  in  fee.     And  it  was  obje&ed,  wbofeufeitwa*, 
that  the  ufe  muft  be  intended  to  be  to  the  releflbr  and  his  j^1^^ 
heirs,  becaufe  no  confideration  of  the  releafe  nor  exprefs  the  ufe  of  the 
ufe  appeared  ]>y  the  pleading  i  fo  that  without  confider-  wieafee  and  hii 
ing  the  operation  of  the  conveyance,  the  queftion  was        '    ycr  M*' 
upon  the  pleading,  Whether  the  ufe  (hall  be  intended  to 
•the  releflbr,  unlefs  it  be  averred  to  be  to  the  releffee  ?  Et 
jer  Holt,  C.  J.  to  which  the  reft  agreed. 

This  way  of  pleading  was  certainly  good  before  th* 
■ftatute  27  if.  8.  fo  is  Plowd*  478.  and  many  precedents 
in  Co.  EnU  of  feoffments  averred  in  the  fame  manner a, 
for  the  ufe  was  a  matter  that  was  extrinfical  to  the  deed, 
.and  depended  upon  collateral  agreements  at  common  law, 
and  then  the  ufe  might,  as  ftnee  the  ftatute  of  frauds  by 
.*uriting9  be  averred  by  parol,  and  therefore  in  pleading 
-the  conveyance  was  taken  to  the  ufe  of  him  to  whom  the 
conveyance  was  made,  till  the  contrary  appeared  -,  if  it 
were  otherwife,  it  ought  to  come  on  the  other  fide  ;  and 
27/f.  7.  has  not  altered  the  courfe  of  pleading,  which  is 
rather  confirmed  by  the  ftatute ;  became,  if  now  the  ufe  vide  H06. i». 
be  conftrued  to  be  to  the  releflbr  or  feoffor,  the  convey-  *  wi,f#  *9- 
*nce  -will  be  to  no  manner  of  purpofe,  it  being  ftill  the  ^s^S?™* 
old  eftate  to  which  the  old  warranty  and  other  qualities  a  Atk.  148. 
remain  annexed  ;  whereas  before  the  ftatute  there  might  Co*  Lil'  %7h 
be  fome  end  in  making  the  feoffment,  viz,  to  put  the 
freehold  out  of  him  and  prevent  wardship ;  and  Co.  Liu 

goes 
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goes^noTlrjher,  than  where  is  a  feoffment  to  particular 
.ufes  and  eftates,  the  refidue  of  the  ufe  (hall  be  to  thfc 
feoffor,  which  is  reafonable ;  for  the  raifing  thpfe  parti- 
*    cular  eftates  appears  a  fufficient  reafon  for  the  convey* 
<^  Whether      ance.  And  Poweft  J.  doubted,  whether  there  could  be  a  re- 
there  c*n  be  a     fating  ufe  on  a  leafc  and  releafe,  unlefs  where  particular 
oh  a  conveyance  ufes  are  limited  \  for  this  way  of  conveyance  is  grounded 
by  We  and  re-    on  the  ancient  way  of  releafing  at  common  law,  wherein 

rUr\«2jLev  t'1CTC  w*  a  mergcr  °*  cftatci  which  is  a  good  confidera- 
77#  "  '  tion,  as  where  the  leffor  confirms  to  the  leflee  and  his 

heirs.    In  error  of  a  judgment  of  C.  B.  which  was  af- 
firmed* 


Vide  x  Chan. 

R.  176.  Lutw.  [Hill,  i  Ann.  B.  R.  *Ld.  Raym.  873.  S.  C.J 
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Vide     ~ 
R.,; 

Dcvifetotruftees  r\NE  feifed  of  lands  in  fee,  devifed  them  to  truftees 

^tmifto  pe"-  ^   ***"  **"*   t0   *C    Ufe8>   intCTltS»    atld    PurPofe» 

niic  a.  to  take  herein-after  mentioned,  viz.  to  the  intent  and  purpofe  to 
the  profits  for  permit  A.  to  receive  the  rents  and  profits  for  his  life,  and 
tewirfstoVaJid  aftcr  that  *c  truft<*»  ftottid  ftand  feifed  of  the  ptemifes 
leifed  to  the  ufe  to  the  ufe  of  the  heirs  of  the  body  of  A*  with  a  provifo, 
of  the  heirs  of  that  A.  with  the  confent  of  his  truftees,  might  make  a 
ufembA.yana  he  j°"mture  for  his  wife  ;  and  the  queftion  was,  Whether  A. 
has  a  rail*,  s.  c.  had  an  eftate-tail  executed,  or  not  ?  And  it  was  adjudged 
Iq.  ab.  383.  he  had  (a).  Holt,  C.  J.  pronounced  the  judgment  of  the 
814*  Hoit^oi.  Court,  and  gave  thefe  reafons  :  lft,  That  this  would  have 
a  vent.  311,  been  a  plain  truft  at  common  law,  and  what  at  common 
312.  Whatever  \zw  was  a  truft  gf  a  freehold  or  inheritance  is  executed 
havVbe^a truft  by  the  ftatute,  which  mentions  the  word  trujl  as  well  as 
at  common  hw,   ufe;  and  the  cafe  in  2  Fin*/.  312.  Burchet  and  Durdant, 

"ufe"^  tlfC  fta  *8  not  *aw *  anc*  *at  c  c"an8c  °f  cxpreffion  in  the 
curd.  Tvem?  principal  cafe  by  ufing  the  word  permit  in  the  firft  claufe, 
•32*  which  are  words  of  truft,  and  afterwards  making  men- 

tion of  a  ufe,  is  immaterial,  in  regard  trulls  at  common 
law  and  ufes  are  equally  executed  by  the  ftatute. 

adly,  It  was  held,  That  a  power  to  make  a  jointure, 

-    does  not  neceflarily  exclude  an  eftate  in  tail,  or  an  intent 

to  give  it  5  becaufe  tenant  in  tail,  without  discontinuing 

or  barring  the  tail,  cannot  make  a  jointure;  and  fo  this 

power  has  its  ufe. 

{a)  Where  an  eftate  if  devifed  to  Allen,  5  Mod.  6$. ;  Ne<vil  v.  Sanders, 

one  for  the  benefit  of  another,  the  id.,  and  1  Fern.  41$.;  Jones  v.  Lord 

Courts  execute  the  ufe  in  the  firft  or  Say  and  Seal,  Eo.  Ab.  3*2.  8  Vin.  262. 

fecond  devifee,  as  appears  beft  to  fuit  3  Bro.  P.  C.  458.  ;  Sbuplandv.  Smith, 

with  the  intention  of  the  teftator,  ButL  1  Bro.  Cb.  7c.    Silvefler  ex  dent.  Law 

».  Co.  Lit.  271.  b.  under  378.4.  The  v.WiJfon,  2T.R.^u»BLCom.$^6.; 

ufe  veils  in  the  truftees  on  a  limitation  Saunders  on  Ufes,  231.;   Vide  Bagjbawo 

to  pay  over  the  rents  and  profits,  Sym-  v.  S fencer,  X  Fez.  1 42. 
.*«  v.  Turner,  Eg.  Ab.  382. ;  Bujb  v. 


7.   Adams  vtrfus  Tertenants  of  Savage.       I^^. 4°* 

£Hill.  1  Ann.  B.  R.]  854. 

IN  zfcire  facias  on  a  judgment  againft  tertenants,  k  ^f^**"*?* 
was  found  by  fpecial  verdift,  that  one  Savage  being  J^hrirbrir/ta 
feifed  in  fee,  conveyed  by  leafe  and  releafe  to  truftees  and  the  ufe  of  A.fo» 
their  heirs,  to  the  ufe  of  himfelf  for  99  years,  remainder  99/T8,rcV 
to  the  ufe  of  die  truftees  for  twenty-five  years,  remainder  JJ*1^  thetmis 
to  the  heirs  .male  of  his  own  body,  remainder  to  his  own  tecs  for^yesrv 
Yight  heirs ;  the  queftion  was,  Whether  Savage  was  te-  n™™*"  to  die 

°  •  «  f  r  v    a      1    t      #^i  111    ho  rs  male  of  A.  s 

nant  in  tail,  or  only  tenant  for  years  r  And  the  Court  held  body .  ICOwndcr 
the  limitation  to  the  heirs -male  of  the  body  to  be  void,  to  his  r.ght  heirs, 
becaufe  there  was  no  preceding  eftate  of  freehold  limited  ^f^{)00r,^a-n,: 
to  fupport  it;  and  it  ftiall  not  be  implied  contrary  to  the  °c\a^  Rep. 
intent  of  the  conveyance;  and  if  it  could  be 'implied,  it  239-  6  Mofl. 
muft  be  out  of  the  eftate  given  to  the  heirs  of  the'  body,  ^j^i"6* 
which  cannot  be,  becaufe  this  isr  a  new  ufe ;  whereas  a  Hoiti'79.  Liriy 
resulting  ufe  is  always  from  the  old  eftate,  and  parcel  of  Eat.  3<A  Mo<*- 
•the  old  ufe ;  and  here  the  eftate  Jtakes  effe£t  by  tranfmu-  £*£  lf^?ftm 
tation  of  poffeffion  out  of  the  feifin  of  the  truftees;  and       *         '     " 
not  like  Feniuick  and  Milfora*s  cafe  (0),  where  the  owner        [  680  J 
covenanted  to  ft  and  feifed  to  the  heirs  of  his  body*     And 
yet  per  Ponuel,  J.  Even  in  that  cafer  if  there  had  been  an 
exprefs  eftate  limited  to  the  covenantor,   it  had  been 
ethcrwife  (*). 

(a)  The  cafe  alluded  to  is  Piius  v.  mence  till  after  his  deceafe,  fas  is  the 

Mi t ford,  1  Vent.  372.  cafe  of  a  limitation  to  the  heirs  of  his 

(i)  Vide  Piius  y^Mitfcrd,  1  Vent.  ' bod v  taken  by  itfelf,)   whether  that 

572. ;  Penbay  v.  Harrell,  2  Vern.  370  ;  ufe  be  limited  in  the  firft  inftance,  (as 

Rowley  v.  Holland,  $Vin.  189.  2  Eq.  in  Piius  v.Mitford,)  or  be  preceded 

-"•  753*  J  tiffin  v.  Cofin,  Carth.  272.  by  limitations  for  terms  of  years,  (as 

4  Med*  380.;    Fenwiek  v.  Mitford,  in  Penbay  v.  Harrell,  J  or  by  ufes  of  the 

Moor  284.;  Elfe  v.  OJborne,  1  P.  TV.  freehold  or  inheritance  that  may  de- 

387.5  Soutbcott  v.Stmucll,  1  Mod.  226.  termine  in  the  grantor's  lift*,   (as  ir\ 

2  Mod.  207. ;  Wills  v.  Palmer,  c  Bur.  Wills  v.  Palmer,)  the  ufe  rdults  to  the 

2615.  2/W.  687. :  The  general  con-  grantor  for  life,  immediately  in  the 

clufion  from  which,  is  thus  ftated  by  firft  cafe,  and  in  remainder  expectant 

Mr.  Fear/it:  "The  inference  afforded  on  the  preceding  ufes  in  the  other  r 

'  by  the  feveral  cafes  feems  to  be,  that  where  there  is  no  exprefs  ufe  limited 

when  the  nfe  is  not  limited  away  during  to  the  grantor   himfelf,   in  confident 

the  whole  life  of  the  grantor,  and  there  '  with  fuch  an  implication.  VnU  Bull. 
is  an  ufe  limited  which  cannot  com-.  2  6e,  Lit,  216.0. 
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Utttt  ant)  tnita; 


8.    Pyc  verfus  George. 

(Mich,  9  Ann.  In  Cane.  S.  C.  i  Wms.  128.  Prec.  inCh.308* 
1  Eq.  Ca.  Ab.  384.] 

Tniftm  join  to  'TpRUSTEES  appointed  to  preferve  contingent  rt- 
feat  a  contingent  1  maindcrs  did  join  in  a  conveyance  to  deftroy  the  re- 
WhV/t^ft.*  mainder  before  a  fon  was  born  \  and  this  was  decreed  a 
Cro.  Car.  311.  plain  breach  of  truft ;  and  that  whoever  claimed  under 
1  Chan.  Rep.  iS,  th}s  conveyance,  having  notice  of  the  truft,  or  by  a  vo- 
*9  *  luntary  fettlement,  ihould  be  liable  to  make  good  **- 

eftates.    Per  Harcourt,  Lord  Keeper  (a). 


the 


(*)  Fide  the  ftatement  of  this  cafe, 
t  Bro.  P.  C.  366.  the  decree  was  af- 
firmed in  the  Houfe  of  Lords. 

It  was  ruled  in  Mam/ill  v.  Mam/ell, 
2  P.  Wms.  678.  Temp.  Tali.  251., 
that  the  devifce  of  tenant  for  life,  to 
whom  the  truftees  for  fapporting  con- 
tingent remainders  had  conveyed  the 
cftate,  ihould  reconvey  to  the  ufes  of 
the  fettlement. 

In  the  cafe  of  Piatt  v.  Sprigg,  2  Fern. 
J03.,  the  truftees  were  directed  to 
join  in  a  fade  to  pay  off  a  mortgage 
prior  to  the  fettlement :  So  in  Bafit  v. 
Chapman,  1  P.  W.  358.,  in  a  convey- 
ance for  the  benefit  of  the  creditors  of 
a  perfon  who  had  made  a  voluntary 
fettlement :  So  where  lands  have  been 
limited  to  the  father  for  99  years,  fcfr ., 
remainder  to  truftees,  &c,  remainder 
to  the  firft  and  other  fons  in  tail,  re- 
mainders over,  the  Courts  of  Equity 
will  direct  the  truftees  to  join  in  a  fet- 
tlement on  the  marriage  of  the  eldeft 
fon,  to  preferve  the  eftatc  in  the  fami- 
ly, and  anfwer  the  ufes  originally  in- 
tended, Frewin  v.  Cbarleton,  \  Eq.  Ab. 
386. ;  Winnington  \. Foley,  1  P.  Wms. 
536. ;  but  will  never  interpofe  for  the 
purpofe  of  enabling  any  of  the  parties 
to  fell  the  cftate,  and  difturb  the  ori- 

final  intention  of  the  fettler  or  devifbr, 
)a<uies  v.  Weld,  1  Fern.  181.  lEa. 
Ab.  386. ;  Town/end  y.  Lawton,  2  P. 
Wms.  379. ;  SjmaMct  v.  Tuttam,  1 


Atk.  613.;  Woodhonfe  v.  Hojkins,  3 
Atk.  22. ;  Barnard  v.  Lenge,  Cox'* 
note  2  P.  Wms.  684.  1  Bro.  Cb.  534. 
Ambler  774,  Vide  Sir  Tho.  Tip  pen's 
cafe,  ched  1  P.  Wms.  359.;  Tipping 
v.  Pigott,  i  Eq.  Ab.  36c.  S.  C,  in 
which  the  Court  refufed  to  aid  the 
heirs  of  A.  againft  a  fubfequent  fettle- 
ment made  by  A.  and  the  truftees,  un- 
der a  fettlement  in  truft  for  A.  for 
years,  remainder  to  preferve,  Or.,  re- 
mainder to  the  firft  and  other  fons,  re- 
mainder to  the  heirs  of  A.  Fide  alio 
Ml/e  v.  Ofborne,  I  P.  Wms.tSf. 

Mr.  Fearne  fays,  "  It  iecms  to  be 
the  fafeft  way  for  truftees  not  to  act, 
except  in  the  cleareft  cafes,  without 
the  direction  of  the  Court.  I  ihould 
rather  recommend  to  their  attention 
the  words  of  the  Lord  Chancellor  in 
Pje  v.  George,  (cited  2  P.  Wms.6%\.) 
"  That  it  would  be  a  dangerous  ex- 
"  periment  for  truftees  in  any  cafe  to 
"  deftroy  remainders  which  they  were 
"  appointed  by  the  fettlement  to  pre- 
"  ferve ;"  as  well  as  the  obfervation 
of  Reynolds,  C.  B.,  in  Man/el  v.  Man- 
Jel,  "  That  whatever  the  Court  have 
"  done,  or  may  do,  under  particular 
"  circumftances,  yet  they  will  never 
"  have  it  left  to  the  discretion  of  a 
"  truftee  to  do  it,  Temp.  Talb.  259." 
f.  C.  R.  493.  Fide  Garth  v.  Cotton* 
1/^.524,546. 
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?lllfur?  ant)  Crtortton. 


Cro.  Jtc.  104, 
509..  Cro,  Car* 
8*3,153.  "Leo. 
5*.    1  Hawk. 
cap.  68  *  8*. 


I.    Domina  Regina  verfus  Smith. 

[Pafch.  4  Ann.  B.  R.    2  Ld.  Raym.  1 144.  S.  C.  3  Ld.  Raym. 
Entries  47.] 

|NDICTMENT  was  at  the  feffions  before  the  jut-  ♦J^;**'3™* 
*  tices  of  the  peace  at  Hick/s  Hall,  for  ufury,  contra  fcjlj|£  j  JjJ!* 
fortnam  Jlfltuti)  and  judgment  was  againft  the  defendant,  diaion  upon  the 
upon  which  a  writ  of  error  was  brought  in  A  R.  and  the  *****  of  "^nr* 
judgment  reverted ;  for  the  juftices  of  the  peace  have  no 
jurifdidion  in  this  cafe  (a). 

(a)    But  for  extortion  they  have,    jury  or  forgery  at  common  law;  hot  for 
t  Hawk.  40.    They  have  not  for  per-    perjury  upon  the  fiat.  5  Elix.  they  have 

2.    Domina  Regina  verfus  Baynes. 

(Pafch.  5  Ann.  B.  R.    sLd.  Raym.  1199,  1265.  S.  C] 

T  J  PON  a  certiorari  this  order  was  removed,  Whereas  Charge  of  eitor- 
**    by  complaint  in  writing  at  this  feffions,  exhibited  to  J^^i^^o* 
this  Court  againft  R.  B.  clerk  of  the  peace,  R.B.  was  uid  the  defend- 
charged  with  divers  mifdemeanors  in  his  office,  was.  that  "V00^?" 
he  exa&ed  of  one  A.  the  fum  of  5  /.  for  zfubpana,  and  Jjjj£  Vt  \%m 
did  compel  one  3.  to  pay  him  9  /•  more  than  his  due  fee  *,  6  Mod.  19*. 
aad  it  doth  appear  upon  evidence,  that  the  faid  R.B.  HoIt 5**> 5M- 
mifdemeaned  himfelf  in  his  office  by  extorting  of  the  faid        £  68l  J 
A.  by  colour  thereof  5/.  more  than  was  due,  and  of  the 
faid  B.  9/.  more  than  was  due ;  this  Court  doth  difcharge 
jnd  remove  him  from  the  faid  office  of  clerk  of  the  peace. 
Note  s  By  1  W.  fa*  M.  Sejl  1.  cap.  21.  fed.  4.    If  any 
clerk  of  the  peace  do  mifdemean  himfelf  in  his  office,  and 
,   thereupon  a  complaint  and  charge  in  writing  of  fuch  mif- 
demeanors be  exhibited  againft  him  to  the  feffions,  the 
feffions  {hall  difcharge  him.     It  was  agreed  by  all,  that  if 
here  was  not  a  charge  of  extortion  againft  R.  B.  then  he 
was  not  removed ;  fpr  the  juftice?  have  only  a  fpecial  au- 
thority to  execute  as  the  (latute  appoints,  and  the  aft 
(hall  be  conftrued  ftridly,  becaufe  it  deprives  the  defend- 
ant of  the  benefit  he  has  by  Magna  Charta,  of  being  tried 
per  pares.  The  juftices  of  the  Queen's  Bench  being  divided, 
it  was  adjourned  into  the  Exchequer-Chamber,  where  Gould 
and  Powyjj  Juftices,  Smith,  Baron,  Ward,  C.  B.  and  Trevor , 
Ch#  Juft.  of  the  Common  Picas,  held  this  a  good  charge 

of 
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of  extortion,  by  rcafon  of  the  viz.  which  particularizes  the 
general  charge,  and  incorporates  what  follows  after  it 
with  what  went  before  it.  Cited  2  Brownl.  15  u  1  Vent* 
37.  JVe/Fs  Praed.97,  130.  1  Sid.  91.  1  Keb.^Sl*  Holt, 
C.  J.  Powell,  and  five  more  ju dices,  cotttra.  Before  the 
viz.  all  was  mere  recital  and  alfo  genera!,  and  no  general 
charge  is  by  law  allowable  in  any  cafe  but  barretry,  which 
in  its  nature  mud  confift  of  a  heap  and  multitude  of  par- 
ticulars ;  but  that  in  this  cafe  it  ought  to  be  certain  and 
pofitivc  j  becaufe  he  is  charged  with  a  mifdemeanor,  and 
ought  to  know  what  he  is  to  anfwer  to  ;  he  is  not  only  to 
be  fined,  but  to  lofe  his  freehold ;  and  where  a  man  is  to» 
lofe  any  part  of  his  property,  he  mud  have  a  certain  charge 
againft  him *  the  a£t  requires  the  caufe  of  removal  mould 
be  in  writing,  that  the  caufe  may  appear,  and  that  he  may 
have  the  benefit  of  appeal  *  and  thefe  articles  are  in  the 
nature  of  informations ;  that  what  went  before  the  videli- 
cet being  only  matter  of  recital,  and  a  kind  of  title  to  the 
articles,  the  charge  begins  at  the  videlicet y  and  then  it  does 
not  appear  that  thefe  mifdemeanors  relate  to  his  office. 
It  is  not  faid  that  he  took  thofe  fums  extorjtve  6f  colore  of- 
ficii%  and  a  man  cannot  be  charged  for  extortion  without 
charging  him  with  afking  extorfive,  which  are  words  as  ne- 
ceflaiy  as  proditorie  tfffehnice*  In  this  cafe  non  conftat  but 
8  a  was  his  fee.  The  charge  fhould  have  been,  either  that 
p  /.  was  his  fee ;  and  that  he  colore  officii  Jui  extorfive  took 
8  /.,  or  generally,  that  he  cohort officii  Jui injurhfe  tsfextorfiv* 
took  8  /.  ptvfeoda,  (SV. 
in  er»n*iaions  Laftly,  They  held,  that  what  followed  upon  evidence 
M^SflMTiHur  '>e^0TC  l'lc  jufticcs»  does  not  help,  becaufe  it  is  np  pan  of 
a*t  fuppiy  the  the  charge :  And  the  order  quafhed.  Note ;  This  report 
*fca&  of  the  is  only  of  the  effett  of  what  was  faid  in  B.  R.* 
^.  Note  g  Thejat.ofufury  is  not  pleadable  to  a  bottomry-bill  or 

bond*  IsV.  x  Lev.  54.  2  Lev.  7.  I  Show.  & 


[  6S2  ] 

7  I  eon.  Caf.  340. 
2  Le.w.  C  *(. 
J  41-  Cro   El. 
^  Leon. 
55.  ilaft. 


45* 
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1.    Anonymous. 

[Trin.  u  Will.  3.  B.  R.] 

ftlr?^  °1 per*     A  CTION  of  debt  was  brought  on  a  by-law;  the  de- 
©7 TJwf  i*v 'int.  fendant  waged  his  law,  and  a  day  was  given  upon 

27: .  the  roll  for  him  to  come  and  make  his  law 5  and  now  upon 

4  the 
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the  laft  day  of  the'  term  he  came :  And  Northey  for  the 
plaintiff  infifted,  that  if  he  fwear  falfely  or  rafhly,  and 
without  reafon,  the  Court  is  not  bound  to  receive  him  to 
it,  and  prayed  a  day  to  fpeak  to  that  point.  Sid  per  Holt, 
C.  J.  We  can  admonifli  him \  but  if  he  will  (land  by  his 
law,  we  cannot  hinder  it,  feeing  it  is  a  method  the  law 
allows ;  and  the  defendant  was  fet  at  the  right  corner  of 
the  bar,  without  the  bar,  and  the  fecondary  afked  him,  If 
he  was  ready  to  wage  his  law  ?  He  anfwered,  Yes ;  then 
he  laid  his  hand  upon  the  book,  and  then  the  plaintiff  was 
called  j  and  a  queftion  thereupon  arofe,  Whether  the 
plaintiff  was  demandable  ?  and  a  diverfity  taken  where  he 
perfe&s  his  law  injlanter,  and  where  a  day  is  given  in  the  Bro.  Nonfat  i. 
fame  term,  and  when  in  another  term.  As  to  the  laft, 
.  they  held  he  was  demandable,  whether  the  day  given  was 
in  the  fame  term  or  another.  Then  the  Court  admoniihed 
him  and  alfo  his  compurgators,  which  they  regarded  not 
fa  much  as  to  deCft  from  it ;  accordingly  the  defendant 
was  fworn,  that  he  owed  not  the  money  modo  &  forma,  as 
the  plaintiff  had  declared,  nor  any  penny  thereof.  Then 
bis  compurgators  (landing  behind  him,  were  called  over, 
and  each  held  up  his  right  hand,  and  then  laid  their  hands 
upon  the  book,  and  fwore,  that  they  believed  what  the  de- 
fendant fwore  was  true.  Per  Nortbcy>  This  will  be  a  rea- 
fon for  extending  indebitatus  ajfumpfits  further  than  before. 
Holt,  C.  J.  We  will  carry  them  no  farther. 

Note  ;  This  feems  to  be  the  cafe  mentioned />/.  2.  to  have 
happened  in  B.  R.  about  two  years  before,  and  not  to  be 
law* 

a.  Mood  verfus  The  Mayor  of  London.  [  683  ] 

_        •       ..  S.C.  1  Salic. 

'    [2  Martii  1701.    At  Guildhall  Chamber.]  397*  Hoit74o* 

369.    Vide 

J  N  deht  for  the  penalty  of  a  by-law  the  defendant  waged  ^  ^ 
x    his  law,  and  it  was  over-ruled  in  the  court  of  the  Lord  \\tl  „ot  in  debt 
Mayor,  and  a  commiffion  of  error  fued  out  before  Holt,  onsrby-law.nor 
C.  J.,  Ward,  Chief  Baron,  and  other  commiffioners.    Et  T^gT.  fi? 
per  Holt,  C.  J.  Debt  on  a  by-law  made  by  a  corporation,  pofed.  1  show.- 
is  founded  on  the  wrong  of  the  party  in  not  fubmitting  to  75«  3x**>-337 
the  order  of  the  government  of  the  corporation,  and  it  ^"g****?4 
arifesfrom  his  contempt  and  difobedience,  and  in  fuch  iLeC.i5\.  " 
cafes  no  wager  ought  to  be  allowed:  So  it  is  in  debt  for  »  KoU.  Abr.i©€, 
an  efcape,  tor  it  fuppofes  a  wrong,  and  the  a£tion  lies 
not  againft  the  executors:  So  it  is  in  debt  for  fubftra£Hon 
of  tithes  :  So  it  is  in  debt  againft  an  executor  on  a  devajla- 
vit9  becaufe  it  fuppofes  a  wrong,  and  therefore  the  fame 
a&ion  lies  not  againft  the  executor  of  the  executor. 

By 


683  «f  ager  of  im 

By  common  law,  if  a  contra&  was  fecret  and  wanted' 
witnefles,  it  was  a  privilege  oh  the  plaintiff's  fide  as  well 
as  the  defendant's ;  for  if  the  contraQ  was  fecret,  the 
plaintiff  had  the  privilege  of  patting  the  defendant  to  his 
oath.  This  appears  from  Magna  Charta.  Nnlltts  balltvtts 
ponet  aliquem  ad  legem  manife/fam,  nee  ad  facramentum  Jim* 
pllci  hquelafuajine  tejHhusfidctibus.  Before  this*  the  plaint 
tiff,  on  bis  declaration  upon  bare  affirmance,  might  make 
the  defendant  fwear  there  was  nothing  due.  At  this  day^ 
if  the  plaintiff  produce  witneffcs  to  prove  his  demand,  the 
Court  may  put  the  defendant  to  wage  his  law ;  and  in  fuch 
cafe  the  defendant  is  not  at  liberty  to  crofs-examine,  no 
more  than  whete  the  plaintiff  in  a  prohibition  produces 
witneffes  to  prove  his  fuggeftion. 
Wi;eTlieiinac.  No  wager  lies  but  where  the  debt  arifes  from  a  fimple 
count  if  ten-    Contra&  that  is  fecret,  and  not  where  the  aftion  is  founded 

caved  of  the  ,.,.*.  T  +J.  , 

plaintiff,  not  of  a  on  any  thing  that  is  notorious.    In  account,  if  the  receipt 
Granger.  And    was  by  the  defendant,  the  defendant  may  wage,  not  if  by 

Ihe/hhTecdpr  thc  hant,S  °f  *  thild  Pcrfon-      Jt  W  *****  the  law  »  Other- 
was  of  the  plain,  wife  ip  detinue  on  a  bailment;  for  though  the  bailment 
tifforaftnoger.  was  by  the  hands  of  a  third  perfon,  the  defendant  may 
wage  his  law  j  but  here  the  bailment  is  not  traversable,  but 
the  Retainer,  and  that  is  the  point  of  the  a£Uon,  and  thf 
?f  delivery  might  be  private. 
1*  debt  fur  ubU      In  debt  on  an  arbitrament,  (I  intend  where  the  fubmtffton 
.  uamcot.  'u  ty  parol, J  the  defendant  may  wage  his  law ;  becaufe* 

though  the  arbitrators,  who  are  ftrangers,  are  concerned^ 
yet  the  fubmiffion  might  be  fecret ;  and  that  is  die  four** 
dation  from  whence  the  debt  arifes. 
In  debt  for  an         In  debt  for  an  amerciament  in  a  court-baron,  the  de« 


•meicitmest  in   fondant  may  wage  h;s  law  $  the  reafon  u>  becaufe  the  giat- 

Bi^^ona'     tcr  *s  °*f  ^ma"  va*uc  wh*ch  concerns  the  lord  only ;  tranf- 

judgment  in  a     afted  in  pais*  *  which  might  be  without  his  knowledge : 


*  Vent."  i't?.*      cannot  wage  his  law  j  for  thc  judgment  could  not  be  but 

*  |  (tftA  I    ty  confeflion  or  verdi&,  and  it  was  in  a  proper  court  j  all 
L  O04  J    which  the  defendant  cannot  by  his  bare  oath  falfify ;  and 

the  authorities  to  the  contrary  are  not  law ;  and  fo  it  is  in 

debt  on  a  judgment  in  a  court  of  ancient  demefne.     Br. 

Leygager  11,34. 
J  V  not  in  debt       in  debt  Jor  rent  on  a  leafe  parol,  the  defendant  cannot 
iclfon"1' and  Xht  wa8c  ^s  *aw »  ^caufe  *"»  occupation  is  notorious,  which 
Iu-  °n'  is  a  better  reafon  than  becaufe  it  favours  of  the  realty ; 

and  fo  it  is  in  account  again  ft  a  bailiff  for  the  fame  reafoOj 

*    his  management  and  tranfa&ion  being  notorious. 

Nor  h  debt  by  a      In  debt  brought  by  a  gaoler  againft  his  prifoner  for  meat 

*uic»  f>r  meat     an(i  drink,  the  defendant  cannot  wage,  not  becaufe  thp 

a.viorink.  gaoicr  is  obliged  to  find  him  vi&ualsj  that  is  not  truje,  a> 

appears  by  Phivd.  68.  <*.,  but  becaufe  the  defendant  is  in 

durance^ 
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riurance,  and  the  plaintiff  cannot  take  fecurity  from  him 
for  repayment ;  for  a  bond  will  be  void,  fo  that  he  mult 
be  content  with  a  promife :  And  he  did  not  deny  the  cafe 
of  9  Co.  87.  b.  88.'tf.,'  which  was  debt  by  a  labourer  ;  it  is 
but  juft  that  the  plaintiff  fhould  prove  he  was  retained, rather 
than  that  the  defendant  fliould  be  put  to  wage  his  law. 

In  debt  on  a  by-law  made  by  a  company,  the  defendant 
in  a  cafe  cited  to  be  in  B.  R.  about  two  years  before, 
waged  his  law ;  but  Holt,  C.  J.  faid,  it  was  becaufe  the 
counfel  for  the  plaintiff  did  not  challenge  it ;  for  he  won- 
dered at  it  then  ;  but  this  is  not  fo  ftrong  as  debt  on  a  by- 
law by  a  corporation  ;  for  this  obliges  all  ftrangers  with- 
out notice ;  but  the  other  only  their  own  members,  till 
notice:  And  the  Chief  Juftice  denied  the  cafe  in  Co. 
Ent.  1 1 8.,  and  the  cafe  2  Ro.  Ab.  106.  pi.  9. 

Note  :  A  bailiff  may  not  wage  bis  law,  but  a  receiver  may. 
Cro*  EI.  790. 


mmmty.  „.  [685] 

C  Vide  alnft.  176. 


I 


*7o 
1C0.1.  Cro.Car. 
——ii  483.    Cro.  EL 

71.  Lntw.  853. 
Stat.  4&  5  Ann. 

Smith  verfus  Tyndal.  c-j6- 

[Pafch.  4  Ann.  B.  R.]  "  ^  e/Ly  J> 

M  ejeclment,  a  cafe  was  made  for  the  opinion  of  the 
Court :  Maximilian  Taylor  being  feifed  in  fee  made  his 
will  in  the  year  1674,  and  thereby  gave  feveral  perfonal 
legacies;  and,  amongft  others,  four  coats  to  four  poor 
boys  of  the  parifli  of  J.  S.  for  ever ;  and  then  he  devifed 
all  his  lands,  tenements,  and  hereditaments  whatfoever, 
and  likewife  all  his  goods,  chattels,  money,  and  perfonal 
eftate,  to  Margaret  his  wife,  and  her  affigns,  and  made  her 
executrix,  and  left  1000  /.  perfonal  eftate.  Margaret  mar- 
ried Archibald  Tyndal,"  and  they  two  by  indenture  covenant 
to  levy  a  fine  to  the  ufe  of  them  two  for  their  lives,  re- 
mainder to  Archibald  and  his  heirs  with  warranty,  and  ac- 
cordingly a  fine  was  levied. 

1  ft,  The  Court  held  this  devife  to  Margaret  was  a  fee, 
becaufe  it  was  fubjeQ:  to  a  perpetual  charge  f  (a ).  +JJ;  °*1* 

Gould  went  upon  this  reafon.    Holt  and  Powell  thought  that  charge  might  be  applied  out  oft*  e 
perfonal  eftate.  2  Mod.  25. 

2dly, 

(a)  Fidel  Injl.q.b.  8 Vin. 222.  Let  day,  id.    161 8.;    Goodright   ex  dem. 

V.  Jones,  2  Sho.  49.  2  Jo.  107. ;  Bad*  Phiffs  v.  Men,  2  BL  1041. ;  Bible  ex 

deley  v.  Leppingwell,    3  Bur.  1533.;  dem.  Mole  v.  Tbomss,  id.  1043.;  Doe 

Frogmorten  ex  dew'.  BramJIone  V.  Holy-  ex  dem.  Palmer  v.  Richards  $  3  T.  R. 
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Wood'i  Inft.  2dly,  That  in  cafe  it  was  not,  yet  that  thcheif  oiMat- 

"  rf.4*ti^thii  &aret  was  bound  ty  Aw  collateral  warranty. 

point  j  no  collateral  warranty  /hall  be  a  bar. 

Ceftuiq;  ofe  jelly,  That  though  a  ccjluiq;  ufe  is  in  the  poft,  and  not 

tTJofka  war-"*  *n  *c  Per*  vet  ^e  mav  takc  advantagc  of  a  warranty  an* 
ranty  annexed  to  nexed  to  his  eftate,  according  to  Lincoln  College's  cafe} 
the  eftate.  ratio  eftf  becaufe,  by  the  ftatute  of  ufes,  the  eftate  in  law 

\*  ^q6*^00'  *n  poAcffi011  w  transferred  to  his  ufe,  and  he  is  tenant  of 
I  Co.  54.  *  the  legal  eftate,  and  has  all  advantages  that  the  tenant  had 
LmL8*8*  before  to  defend  his  eftate ;  therefore  lie  may  rebut,  for 
©*3.  z  Med!  14.  *at  xs  t0  defend  »  ^ut  ^e  cannot  vouch,'  for  that  is  to  re- 
cover in  value  for  the  lofs. 

4thly«  The  Court  held,  that  the  plaintiff  in  ejectment 
may  make  title  by  a  collateral  warranty,  and  give  it  in  evi- 
dence as  his  title,  according  to  10  Co.  97.  80  if  a  difiei* 
for  dies  after  five  years  quiet  pofleffion,  and  the  difieifee 
enter,  the  heir  may  maintain  an  eje&ment,  for  the  right 
of  pofleffion  belongs  to  the  heir,  though  the  mere  right 
be  in  the  diflcifee  :  So  if  a  man  enters  by  wrong  and  dif* 
feifes  another,  and  continues  twenty  years  in  quiet  poflef- 
fion, yet  in  thefe  cafes,  if  a  writ  of  right  were  brought, 
and  the  mife  joined  upon  the  mere  right,  the  verdict  mull 
be  for  the  plaintiff,  notwithftanding  the  ftatute  of  limita- 
tions in  the  one  cafe  f  or  the  collateral  warranty  in  the  other. 
5thly,  That  rights  of  entry  are  bound  by  collateral  war- 
ranty as  well  as  rights  of  action. 

6thly,  That  no  warranty  extinguifhes  a  right,  but  only 
binds  or  bars  it  as  long  as  the  warranty  continues  in  force; 
for  if  the  warranty  be  relcafed,  the  ancient  right  revives. 
Lift.  $  708. 


Plaintiff  in 
ejectment  may 
make  title  by  a 
collateral  war- 
ranty.  Vide  ante, 
>ege42i. 


fQji.  Or  the 
defcent  call. 
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Rights  of  entry 
are  bound  by 
collateral  war- 
ranty. Vide  Stat. 
4,  5  Ana.  c.  16. 
Warranty  binds, 
not  extinguilhes 
a  right. 

356. 1    Goodrigbt    ex    Jem.    Baker  v. 
S tocher,   5    T.  R.    13.;    Andrew   v. 


Southoufe,  id.zfi.i  Dcnn  exdem.  Moor 
v.  Milter »  id.  538. 


Vide  Cro.  El. 
694.  9  Co.  28. 
1  JCeb.  509. 


WXaife,  efirap0w,  &c. 


■MyfJjM 


Henly  vcrfus  Walfh. 

[Mich.   4  Ann.  £.  R.] 


Owner  of  a  ftray  npRESPASS  for  his  horfe :  Defendant  pleaded,  that 
SJ^fttiaia?*  one  ^GOb  was  owner  of  d^  horfe,  and  that  the  horfe 

tion.  s.c.  3D.  eftrayed  out  of  his  pofleffion,  and  came  to  the  hands  of 


(a)  In  the  cafe  of  an  eftray,  procla- 
mation mud  be  made  on  two  market 
day*  at  two  of  the  next  market  towns, 
(hewing  the  marks  of  the  cattle ;  and  if 


the  owner  comes  not  within  a  year  and 
a  day  after,  and  claim  the  cattle,  they 
are  a  forfeit  to  the  lord  of  the  manor, 
Wood's  lnjl%  213. 

the 
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the  plaintiff,  and  that  he  by  command  of  Pooly  demanded  ***•  *>•  P-  *» 
the  horfe  within  a  year,  c5V.,  and  tendered  amends,*  and  jj£  a.qA'o* 
that  the  plaintiff  refufing  to  deliver  him,  he  took  him.   To  Holt  563.  * 
this  there  was  a  frivolous  replication,  and  upon  that  a  dc-  . 
murrer.     Etper  Cur.% 

ift,  Without  telling  any  marks,  or  making  any  proof  of 
property  (which  may  be  done  upon  the  trial )  the  owner 
may  feife  his  horfe  wjiere.he  finds  him.  Vide  Co.  Ent.  40, 
170.  b.  Raft.  680.  7  H.  6.  2.  44  E.  3.  14.  Br.  Eftray  l. 

And,  2dly,  Though  the  defendant  does  not  plead  di- 
re&ly  that  he  tendered  amends,  but  only  that  he  demand* 
ed  the  horfe  proferendo  fatisfaclion. ;  yet  the  Court  held 
this  a  dire&  affirmation,  like  the  cafe  of  warrantizando 
vendidet ;  where  the  participle  affirms  as  diredly  as  a 
verb  j  fo  dans  plagam  mortalem  is  well  enough.  Vide 
2  Cro.  630.  4  Co.9  Long's  cafe. 

3dly,  The  Court  held,  that  though  it  was  faid  he  ten-  And  In  pleading 
dered  amends  generally,  and  did  not  exprefs  any  certain  JVw  attain* 
fum,  yet  that  was  good  in  this  cafe  j  and  a  difference  was  fum.Cro.  EL 
taken  between  this  cafe  and  that  of  a  tender  of  amends  for  8x3- 
a  trefpafi.    In  that  of  a  trefpafs,  if  the  defendant  pleads  a 
tender  of  amends,  he  muit  (hew  what  he  tendered ;  for 
he  mud  tender  a  certain  fum  \  and  the  law  puts  this  difli-  t  Show.  i6r, 
culty  upon  him,  becaufe  he  is  the  wrong-doer,  and  the  l6l,r  - 

other  is  confeffedly  a  party  injured :  But  the  owner  of  the        [  687  J 
ftray  is  no  wrong-doer,  and  it  is  impoffible  he  fliould  1R0.  877. 
know  how  long  his  horfe  had  been  in  the  lord's  cuftody,  \^^'  UM> 
nor  how  much  will  make  a  proper  fatisfadion  (<?)• 

Another  exception  was,  that  the  defendant  does  not  a  vent.  109. 
aver  the  amends  tendered  was  refufed.     Et  adjournatur.  1  Sid.  13.  Ante 
Vide  Cro.  EL  888,  889.     1  Ro.  Ab.   879.     2  Ro.  92.  **** 
I  Sid.  13. 

{a)  Bat  fufficicnt  amends  moft  be  tendered,  for  till  then  the  lord  may  law- 
fully detain  the  eftray. 


EKeijjrjt*  ant)  ©eafure*.      rtnsr- 

*'  ^  356.  Dalt.  146, 


155.  Hiker* 
Chron.  43. 


Dominus  Rex  vcrfus  Flint. 

[Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  442.  S.  C] 

THE  defendant  was  indi&ed  for  not  making  his  bread  In  ijidl^ment 
of  lawful  weight,  and  demurred  to  the  indiamentj  ^^"f^r 
and  Mr.  Buxton  took  exception,  that  it  was  only  debit um  enouJh  to  the* 
Y  2  por.dus 
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ftlilte  ana  fteftamentft 


that  it  had  not    fundus  mitiime  hnbens^  not  fhewing  how  much  dcbitum  pcft* 

out  ftwingwhat  &us  was*  an<*  w^at  was  wanting ;  and  this  was  agreed  to 
ir  due  weighty  be  a  fatal  exception  by  Hclt>  C.  J.  And  whereas  it  was  faid 
and  what  h  the  demurrer  had  confefled  a  deficiency,  the  Court  held 
CaftS Bg.R. 44a!  ^c  demurrer  confefled  nothing  but  what  was  well 
vk  3  Bur.  1697.  pleaded* 
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Vide  ante  570. 
ic  tic.  Revoca- 
tion 591. 


mills  anD  XeOamcnt0, 


Shires  vcrfus  Glafcock. 

[Pafch.  3  Jac.  2.  C.  B-] 


The  atteftation 
good  within  the 
flatute  of 
frauds,  if  the 
teftator  might 
fee  the  wimeflea 
lign,  if  he  pleaf- 
cd.  S.  C*  £q» 
Ab.  401.  p.  8. 
CattH.  81. 


TtPON  a  feigfted  Iflue,  the  queftioti  was,  Whether 
^  the  will  was  made  according  to  the  ftatute  of  frauds  \ 
For  the  teftator  had  defired  the  witnefTes  to  go  into  ano-* 
ther  room,  feven  yards  diftant,  to  atteft  it,  in  which  there 
was  a  window  broken,  through  which  the  teftator  might 
fee  them.  Et  per  Cur.  The  ftatute  required  attefting  in 
his  prefence,  to  prevent  obtruding  another  will  in  place  of 
the  true  one.  It  is  enough  if  the  teftator  might  fee,  it  U 
not  necefiary  that  he  (hould  a&ually  fee  them  figning ;  for 
at  that  rate  if  a  man  {hould  but  turn  his  back,  or  look  off, 
it  would  vitiate  the  will.  Here  the  figning  was  in  thf 
view  of  the  teftator  \  he  might  have  fecn  it,  and  that  i& 
enough.  So  if  the  teftator  being  fick  (hould  be  in  bed  and 
the  curtain  drawn  [a). 


(a)  The  fame  point  was  decided  in 
Da<vy  and  Nicholas  v.  Smith,  3  Salk. 
395. ;  and  in  Cqffcn  v.  Dale,  1  Bro. 
Ch.  99.,  where  the  tcftatrix  was  In  a 
carriage  when  the  will  was  atteited  in 
an  attorney's  office,  through  the  win- 
dow of  which  (he  might  fee  what  pall- 
ed there. 

But  if  it  appears  that  the  teftator 
could  not  fee  the  witneJTes  atteft,  the 
will  is  void,  though  they  retire  for  the 
purpofe  at  his  requeft,  "Ecclefton  v. 
Petty,  al.  Speke,  Carth.  79.  Comb. 
156.  I  Sho.  89.  Holt  222.;  Broderick 
v.  Broderick,    1  P.  Wms.  239. ; ,  Mat- 


tell  v.  Temple,  2  Sho.  288.  Vide  Long- 
ford v.  Eyre,  1  If'ms.  740.  If  the  tef- 
tator, though  prcfent  at  the  time  of 
the  atteftation,  is  in  a  ftate  of  infenfi- 
bility,  it  is  inefficient,  Right  v.  Price, 
Doug.  241. 

When  the  atteftation  only  exprefles 
that  the  teftator  figned  in  the  prefence 
of  the  witneffes,  not  adding  that  they 
fubferibed  in  his  prefence,  and  the  wit* 
nefles  are  dead,  it  is  a  queftion  for  the 
jury  whether  they  were  prefentor  not, 
Hands  v»  James,  Corny ns  531.;  Croft 
v»  Pawletly  2  Str.  1 109. 
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S.C.  5  Mod.  15. 
3  Lev.  416, 4*7. 
Skin.  578.  Holt 

\Vide  Title  Evidence  and  Proof,  p.  55$.]      7* 


1.    Do  minus  Rex  verfus  Crofby. 

[Pafch.  7  Will.  3.  B.  R.     1  Ld.  Raym.  39.  S.  C] 

ON  a  trial  at  bar  for  high  trcafon,  the  prifoner,  Mr.  3  SaUc- 4*«* 
Cro/by,  took  exception  to  Aaron  Smith's  evidence,  5Mod-74»7$* 
having  flood  in  the  pillory  upon  a  judgment  in  an  inform-  »'" 
ation  againft  him  for  a  libel.     Mr.  Solicitor  and  Mr.  C*w- 
fer  infilled,  that  the  infamy  flowed  from  the  crime  and 
not  from  the  punifhment,  and  that  Mr.  Smith's  crime  was 
not  infamous,  nor  did  it  deferve  fuch  punifhment.    Holt,  whether  the  in* 
C  J.  without  determining  this  point,  held,  that  Aaron  frmy  arifes  from 
Smith  was  reftored  by  the  general  pardin  of  2  W.  &  M.9  **  crime  £ 
which  operated  by  way  of  re  ft  or  at  ion,  and  made  him  a  ilaSrTQ.  v 


the 
piilory.   Q^Vide 

new  creature.  3  Lev.  427.     Fide  the  cafe  of  Che/tervetfas  ante  461,  514. 
Hawkins,  that  the  difability  flows  from  the  infamous  judg-  Sf-,©-,  3"HFJ" 
ment,  and  not  from  the  nature  of  the  crime  (a) ;  for  if  a  59.  Raym.  74/ 
man  be  convift  for  a  cheat,  and  adjudged  to  Hand  in  the 
pillory,  he  cannot  be  a  witnefs ;  otherwife  if  he  be  not 
adjudged  to  (land  in  the  pillory.     Alfo  they  held  the  in- 
famy was  by  the  judgment  to  ft  and  in  the  pillory,  and  not 
from  the  a&ually  Handing  there,  and  that  he  was  difabled 
to  be  a  witnefs,  though  he  never  flood.     Nota  ,*  In  thefe 
cafes  the  difability  is  a  confequence,  and  the  pardon,  which 
makes  him  de  cetera  a  new  creature,  discharges  all  confe- 
quences,  dependencies,  &c.     And  therefore,  in  the  cafe 
of  the  King  and  Weeden  Ford,  Mich.  12  W<  3.  J?,  R.9  the  The  king  may 
queftion  being,  Where  the  king  could  pardon  the  difabi-  P*^011  «"»frNiity 
lity,  and  where  not?  Holt,  C.  J.  took  this  difference;  ^"^ol 
where  the  difability  is  only  the  confequence  of  the  judg-  the  judgment, 
ment,  the  king  may  pardon  it ;  but  where  the  difability  is  ©th^fc  where 
part  of  the  judgment  itfelf,  the  king's  pardon  will  not  take  fnthatcafcaiS. 
it  away  \  therefore  if  a  man  be  convidl  of  perjury  on  the  tute  pardon  win, 
ftatute,  the  king's  pardon  will  not  reftore  *,  for  it  is  not  a 
Confequence,  but  part  of  the  judgment,  viz.  quod  impose- 

(a)  It  is  now  fettled,  that  it  is  the  mer  editions  139.  laft  edition  257.    If 

infamy  of  the  crime,  and  not  the  nature  one  attainted  of  treafon  is  pardoned,  it 

or  mode  of  the  judgment,  that  renders  makes  him  a  good  witnefs,  5  Mod.  16, 

3  witnefs  incompetent ;  *uidepoft.  pi.  3.  though  before  the  pardon  he  would  not 


£  Mod.  15.  2  Wilf.  1 8.  Glib.  Ev.  for-    be  fe, 

Y  3  rum 
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rum  non  Jit  receptus  ut  teflis.  Vide  Co.  Ettt,  36*8.  But  a 
pardon  by  a£t  of  parliament  will  reftore  him  in  that  cafe* 
•  ~  -  Quodnota.  §>wereo{  a  perjury  at  common  law;  and  if 
L  ^9°  J  the  law  be  the  fame ;  for  there  the  difabiiity  is  only  a  con- 
fequence,  and  not  part  of  the  judgment;  otherwifc  if  a 
jury  be  convid  in  an  attaint.  Rajl.  86.  a. 

>0*4+r $kyi*£—t*  2#     P*tman  verjus  Maddox. 

[Hill.  II  Will.  3.     Coram  Holt,  C.  J.     At  nifi  prius  in  Mid- 
dlefex.     1  Ld.  Raym.  732.  S.  C] 


INDEBITATUS  offumpfii  on  a  tailor's  bill ;  at  the 
-*    trial,  coram  fcf  per  Hon9  C.  J.  a  (hop-book  was  allowed 


Shop-book  al- 
lowed as  evidence 

fervanfs  hand,  for  evidence,  it  being  proved  that  the  fervant  that  writ  the 
whp  made  the  book  was  dead,  and  this  was  his  hand,  and  he  accuftomed 
dead^S  vlde^nte  t0  ma^c  *he  cnt"cs  >  anc*  n0  proof  was  required  of  the  de- 
^31,285, 555.  livery  of  the  goods;  and  the  Chief  Juftice faid,  itwasaa 
*  Fared.  9.       g00d  evidence  as  the  proof  of  a  witnefs's  hand  to  an  obli- 

iVem!lt?'  Ptioni  and  hc  hcl<k  that  *h°ugh  the  ftatute  7  Jac.  1. 
6  Mod.  14*."  c.  12.  fays,  A  (hop-book  fhall  not  be  evidence  after  the 
,<^llk;*85>      year,  faV.;  that  it  is  not  of  itfelf  evidence  within  the 

Faiefl.  1*9.       year- 

S.C.    Holt  998.    Vide  Bull.  N.  P.  184. 

3.    Dominus  Rex  verfus  Ford. 

[Mich.  12  Will.  3.  B.  R.] 

Prifooer having   TiPON  a  fpecial  commifiion  iflued  out  of  Chancery, 

whS!  to*^  an  inquiGtion  was  taken,  which  found,  that  Weedm 

thcefcaperoiun-  Ford  had  committed  five  voluntary  efcapes.  For d  traverfed, 

ta^y,  noon  tra-    and  upon  the  trial,  one  who  was  fuffercd  to  efcape,  but 

quifiifon^orThe  was  rcturn€^  aga*n>  W3S  produced  to  be  a  witnefs :  And 

efficeagainft  the  it  was  objected,  that  this  was  to  fave  his  own  bond  which 

gaoler.  Poft.     he  had  given  to  be  a  true  prifoner,  and  would  entitle  him 

p " 5*  to  an  aftion  of  falfe  imprifonment  again  (I  the  marflial,  and 

vide  4  Bur.       compared  it  to  the  cafe  of  an  ufurious  bond.    Sed  per  Cur. 

»*5i.  rji^e  kontj  gjvcn  by  tjjC  prifoncr  ;s  a  collateral  matter  to  the 

efcape ;  and  the  confequence  of  his  evidence  as  to  that 

bond  is  not  material  to  di fable  his  being  a  witnefs  >  and  it 

is  not  like  the  cafe  of  ufury ;  for  that  renders  the  bond 

void ;  and  this  is  a  matter  privately  tranfa&ed  between 

the  party  and  the  officer,  of  which  there  can  be  no  other 

evidence. 

idly,  That  this  witnefs  was  convict  of  barretry,  and  the 
record  produced  ;  but  the  judgment  was,  to  be  fined  500 
marks,  and  not  to  (land  in  the  pillory.    On  the  other  fide  . 

it 


it  was  argued,  that  a  bare  tjonvi&ion  of  perjury  woulcftake  The  nature  of 
away  one's  evidence,  becaufe  it  is  an  infamous  crime ;  but  *„viaioV  not 
not  fo  of  barretry,  which  was  not  of  an  infamous  nature,  of  tht  puniih 
without  an  infamous  punifhment,  as  the  pillory.     Curia  ?*?*> mak"** 
contra.  He  is  difablcd  by  the  convi£Hon,  for  it  is  not  the  *£*£  ,.  '  * 
nature  of  the  punifhment,  but  the  nature  of  the  crime  and  »  wufon  »8. 
convi&ion,  that  creates  the  kifamy. 

Then  it  was  infilled,  that  he  was  pardoned  by  the  late        f  6oi  J 
general  pardon.     Et  per  Holt*  C.  J.    If  one  be  convift  of  Perjury.    vMe 
perjury  upon  the  ftatute  (0),  he  cannot  be  reftored  to  his  *°*  5l3i,^4* 
credit  by  the  king's  pardon  \  for,  by  the  ftatute,  it  is  part  of  lS\\  ,  Hawk, 
the  judgment  that  he  be  infamous  and  lofe  the  credit  of  p.  c.  op  69. 
teftimony  *  but  he  may  by  a  ilatute-pardon.    But  in  other 
cafes,  where  the  infamy  is  only  die  confequence  of  the 
judgment,  the  king's  pardon  may  re  (tore  the  party  to  his 
teftimony.    Held  upon  a  trial  at  bar. 

(a)  Otherwife  where  convilt  on  an  indictment  at  common  law,  3  Soli.  155. 

4.   Anonymous* 

[Pafch.  13  Will.  3.  B.R.] 

I  F  a  witnefs  going  to  fea  be  by  rule  of  Court  examined  Dtpofitiowof * 
*     upon  interrogatories  before  a  judge,  and  the  trial  come  2  tafbre?judg£ 
on  before  he  is  gone,  his  depofition  (hall  not  be  read,  but  becaufe  going 
he  muft  appear  •,  for  the  rule  was  made  on  fuppofal  of  his  **r°"*  re^.??* 

akfi-nrv*     ri  rr  not  be  read  if  h« 

aoiencc.  bfi  .q  Eng1and#   vidc  ^  555f  &c-  ib#    Bwm  x.  P.  *3©,. 

5.  Inter  Oxenden  Bar.  and  Penerice. 

[In  Cane.] 

A  Queftion  was  in  Chancery,  Whether  a  legatee  could  Legatee  nay  bt 
**  be  a.witnefs  againft  a  will  ?  Etper  Cur.  upon  debate,  JJjU^JfJJ 
The  reafon  why  a  legatee  is  not  a  witnefs  for  the  will,  is  J*'3,     !  e  **** 
becaufe  he  is  prefumed  to  be  partial  in  fwearing  for  his 
own  intereft :  But  the  legatee,  when  he  fwears  againft  the 
will,  fwears  againft  his  intereftj  and  fo  is  the  ftrongeft 
witnefs* 
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v,ac  nte  54s.  CZftorfc*  in  General* 

-  661. 


I.    Smith  verfus  Wood. 

[Mich.   5  W.  &  M.  B.  R.] 

To  call  H.  T  IBEL  in  the  Spiritual  Court  for  thcfc  words,  You  are* 
whoremaOcr,  is  -L*  a  rogue,  rafcal,  whoremafter,  and  fin  of  a  perjured  aft* 
Spiritual  Court,  daviubitcb.  Selby  moved  for  a  prohibition ;  and  all  the 
Vide  3  Lev.  17,  words  being  waived  but  the  word  whorema/ter,  he  urged, 

1%Ltl  9i  I37'  t'lat  xt  was  on^  a  wor(*  °^  keat,  an<*  ^at  wor^s  of  paffion 
3  Keb.  5V.  wcre  not  defamatory,  being  regarded  by  the  hearers  no 
1  ie*.  1 1 6.       more  than  the  words  of  one  non  compos ,  or  mad 5  ira  furor 

5fod'4.33'Lev.  *™**'fi 

350.  Holt 9  C.  J.  To  fay  whoremajler  of  a  man  is  the  fame 

s.  c.  Comb,     with  whore  of  a  woman,  which  is  an  ecclefiaftical  flan-* 

»»6.  Skin.  390.  der#     £t  per  Silky,  The  reputation  of  a  man  is  not  fo 

a°uCr667"       nice  j   but  the  Court  would  not  diftinguifti  them,  and 

1 M^  *?•        therefore  denied  the  prohibition.     Holt,  C.  J.  faid,   To 

call  a  man  cuckold  was  not  an  ecclefiaftical  flander,  bat 

wittal  was ;  for  it  imports  his  knowledge  and  confent  to 

his  wife's  adultery.     Vide  1  Sid.  248.     Qro.  Car*  339. 

Impudent  bra-         Impudent  brazenfaced  Belzebub   are  not  fuable  in  the 

rb'k^f'abf6"  Spiritual  Court,  for  they  import  paflion,  but  no  crime  nor 

Comb.  a6, 18,'  difcredit  any  more  than  Devil,  or  Prince  ofDarhnefs, 

99. 

2.    Coxeter  verfus  Parfons. 

[Hill.  10  Will.  3.  B.  R.     1  Ld.  Raym.  423.  S.  C] 

-the'V  wlttd1"  T}0ft#r  -P^«  hbelled  againft  Coxeter  in  the  Spiritual 
Courtfor words  Court,  for  faying  of  him,  he  had  nofenfex  'was  a  dunce, 

charging  an  of-  and  a  blockhead ;  and  he  wondered  the  bj/hep  would  lay  his 
fence  not  punifh-  fjan^s  upQn  fuch  a  fif/ow  and  that  he  deferved  to  have  his 
able  there.  Vide  rn   ,/         .X  *     j  !•!_•/•  ^    • 

Farefl.  31.S.C.  gown  pulled  over  his  ears  :  And  a  prohibition  was  granted  ; 

Cafes  B.R.  131.  for  a  parfon  is  not  punilhable  in  the  Spiritual  Court  for 

£odb  4I*         heing  a  knave  or  a  blockhead,  more  than  another  man ;  and 

?  Rol.  295.       whereas  it  was  urged,  that  a  parfon  might  be  deprived 

for  want  of  learning $  the  Chief  Jufticc  faid,  If  that  be. 

the  cafe  he  mud  bring  his  action  at  law 5  for  that  was  \ 

temppral  damage.     And  a  prohibition  was  granted 


ffloxte  aStonable  or  not  aftfomffifc  % 

3.     Acebery  verfus  Barton. 

[Pafch.  4  Ann.  B.  R.] 

A  Woman  libelled  in  the  EccleGaftical  Court  againft  Words  of  Jn«o^# 
**  another  for  thefe  words,  you  are  a  brandy  nofed  whore ,  tmCBce# 
you  Jlink  of  brandy  :  Mr.  Earfe  moved  for  a  prohibition, 
infilling,  they  rather  charged  intemperance  than  incon-  Comyni,  ProbJ, 
tioence.     Vide  2  Ro.  Ab.  296.   placito  15.  1  Jo.  44.  1  Cro.  bition  °-  «4» 
no.    2  Keb*  334,  57;,  581.     1  Sid.  433.     1  Mod.  23. 
3  JL/v.  1 19*  J?*/*  /Ar  Cw*r/  denied  a  prohibition* 


moths  actionable  or  not  atftom 
able. 


j.     Taflan  vfl^/i/x  Rogers. 
[Mich.  lW.&M.  B.  R.] 

f^  A  S  E  for  words  of  a  butcher,  on  a  colloquium  of  the  Wocdi  of  a 
^  cow  and  the  flefli,  that  the  row  died  with  calving%  per  cowdSa^* 
#W  he  loft  fuch  and  fuch  cuftomers.     Verdict  and  judg-  ing,  per  quod  h* 
ment/>r<?  ^i/«-.  in  the  Marjbalfea;  but  on  a  writ  of  error  WlMtcuftooi- 
it  was  rcverfed  here ;  for  the  words  are  not  a£tionable  j  ^  cU*a6|. 
and  the  fpecial  damage  4oes  npt  help  it  -,  for  it  is  not  faid 
he  could  no;  fell  the  reft  of  his  cow,  but  that  he  loft 
Cuftomers, 

2.     Byron  verfus  Elmes. 
[Mich.  8  Will.  3.  B.  R.] 

I  N  csjfc  for  words,  the  plaintiff  declared,  that  the  being  chanje  offend. 
*^  a  young  woman,  the  defendant,  to  hinder  her  marriage,  tionaUe^u^ 
fafd,  what  did  you  go  to  London  for,  but  to  drop  yourflink  ?  fpecial  damage. 
She  went  to  London  lajl  winter  to  lie  in3  and  to  mj  know-  s#  c-  Comb. 
fedge  feveral  people  have  lain  with  her*    And  they  were  held  Jj£  ^{j^f^; 
not  a&ionable;  for  it  is  not  having  a  baftard,  but  the  36.  *  1  Sid.  396. 
fornication  is  the  crime  here,  and  that  being  punifhable 
in  the  Spiritual  Court,  is  not  punifhable  here  without  a       [  604. 1 
^fmporal  loft.    Having  a  baftard  was  never  actionable  be-  4 

fore 
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fore  the  ftatute  ;  nor  is  it  fince,  unlefs  the  parties  come 
within  the  penalty  of  the  ftatute,  which  is  only  whea 
the  parifh  is  chargeable. 


3.     Anonymous. 
[Mich.  8  Will.  3.  B.  R.] 

JSbehadaUf.  pASE  for  thefe  words.  Jhe  had  a  bajlard  child,  and 
4k,'  tart?"  *«***  for  the  Plaintiff;  and  the  Court  thought  them 
*»  not  appear  not  a&ionable,  according  to  Salter  and  Brown**  Cafes, 
that  was  charge.  Cro.  .  and  denied  Anne  Davies's  Cafe,  4  Co.  16.  J. 

fvenU4.P*r  *or  *"c  k  not  Puniflwble  at  common  law  in  the  king's  tem- 
Comb.  137.  poral  courts  for  having  a  baftard;  nor  is  (he  punilhable* 
S'svi  %9t  7  l*  ^'z"  un*ek  ncr  Daftar^  be  likely  to  become  charge-* 
»Sid- 7, 11.  a*lc  t0  thc  PariflU  the  ftatute  only  extends  to  fuch  baf- 
1  Roi.  Abr.  34,  tards.  In  other  cafes  (he  is  only  punifhable  in  the  Spi- 
37,  38.  Palmer  ritual  Court  for  whoring,  and  may  fue  there,  but  cannot 
**  *  fue  here  too ;  for  the  party  would  be  doubly  punifhed  by 

that  means.     Scdadjournatur. 

S.c.  s  Mot  ^    Savage  vcrfus  Robery. 

[Pafch.  ioWai.3.  B.  R.] 

CbS/PnSae  T^E  plaintiff  declared,  that  he  was  a  trader,  and  thc 
SonabU* without  defendant  faid  of  him,  you  are  a  cheat,  and  have  beet* 

tying  a  coUo-     o  cheat  for  divers  years.     Upon  the  firft  motion,  which 

MiTi  ur.  wa8  Mkbm  9  WilL  3*  Bm  *•  Holt%  c#  *•  heId'  thc  won^ 

aSoT  Comber.  muft  be   underftood  of  his  way  of  living,  and  that  it 
4o*.  3Keb.34~  needed  no  colloquium.    But  Pafcb.  10  W.  3.  B.  R.    Mu- 
ItiT'Jo  ***     tata  °Pinioni>  judgment  was  arretted  (a).  Vide  1  Vent.  117^ 
iMoVi'i*.      263.  a  &witf.  307.  y*/w  156.  <R«J>».  <fa»  169. 
Cotn?M,  AcTmi 
for  Defamation,  ^  j   ^  5/|%  ^     r/V/<r  &r>  ^  ,  ^ 

5.     How  tw^r  Prinn. 

[Mich.  1  Aon.  B.  R.    2  Ld.Raym.  812.  S.  C] 

ijo  not  rote  for  i~jn  H  E  plaintiff  declared,  that  being  a  juftice  of  peace 
him,  for  he  « a  1  atl(j  deputy-lieutenant,  and  having  ferved  as  knight 
ht\n^ng\ntb.r  of  the  (hire  for  thd  county  of  Glouce/ter,  and  intending  to 
Prince  of  Wales  ftand  candidate  again  to  be  knight  of  the  (hire  for  the  faid 
Seftwo^r'n?-  countv3  tnc  defendant  in  difcourfe  with  J.  S.  fpeaking  of 
tionT^kai^fa  the  plaintiff  and  his  (landing  candidate,  faid,  Do  not  vote 
juOiceof  peace  fir  him^fir  he  is  a  Jacobite,  atidfir  bringing  in  the  Prince 
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rf  Wales  and  Popery f  to  deftroy  our  nation*    Verdift  for  the  ***  *P««y  Be«- 
plaintiff,  and  entire  damages.  tioaM**1*** 

In  arreft  of  judgment  it  was  objefted,  %  Mod.  %6. 

1  ft,  That  it  was  incertain  where  the  Prince  of  Wales  31^-3°.  S.C. 
fliould  be  brought  in.  *J;X 

•  adly,  That  there  was  no  fuch  perfon,  and  the  Court  107.  Holt  6$»« 
could  take  no  notice  of  him.  VmA.  107.S.G. 

3dly,  He  might  mean  it  legally  by  aft  of  parliament.      J^*  L?94'  <• 

4thly,  He  is.  not  charged  with  any  ad.  L  ^95  J 

5thly,  The  offices  recited  were  not  offices  of  profit* 
Sedper  Cur..; 

1  ft,  The  words  being  fpoken  with  refpeft  to  an  Eng- 
C/brnan,  therefore  the  bringing  in  muft  .be  fuppofed  to  be 
into  England  \  the  rather,  becaufe  it  is  faid  to  be,  to  de- 
ftroy our  nation  ;  and  the  defendant  could  not  have  been 
found  guilty,  if  he  had  appeared  upon  trial  to  be  a  Dutch" 
man%  as  in  Cromwelfs  cafe,  Thou  art  a  murderer ;  upon  eri- 
ence,  it  appeared  to  be  (poke  in  the  fenfe,  a  murderer  of 
horfes  ;  and  the  defendant  was  acquitted. 

adly,  We  will  take  notice  of  the  Prince  of  Wales,  not 
as  really  fuch,  but  pretendedly  fuch,  being  mentioned  in 
afts  of  parliament ;  and  one  may  gain  a  name  by  reputa- 
tion, as  a  baftard  does  that  of  his  reputed  father. 

3<ily9  We  cannot  fuppofe  he  can  mean  to  do  this 
fairly  ;  but  if  he  does,  it  is  fcandal ;  for  the  king  and  go- 
vernment being  Proteftant,  it  is  good  reafon  for  them  to 
difplace  him,  as  not  fit  to  be  trufted. 

4thly,  As  to  his  not  being  charged  with  any  aft,  in- 
clination and  principles  are  fufficient  without  an  aft. 
3  Lev*  90.  1  Brownlow  5.  March  4.  1  Ro.  86.  Elli/a 
cafe,  and  fo  was  Sir  Tho.  Clargis's  cafe. 

5thly,  In  offices  of  profit,  words  that  impute  either  Inofficeiof  pro- 
defeftof  uhderftanding,  of  ability,  or  integrity,  are  aftion-  Jj'^jJJf'jF 
able ;  but  in  thofe  of  credit,  words  that  impute  want  only  \\£  ^aaion-  ~ 
of  ability,  are  not  aftionable,  as  of  a  juftice  of  the  peace:  abU-j  otberwife 
He  a  juftke  of  peace!    He  is  an  afs9  and  a  beetle-headed  JjjfyJjJ*^ 
juftice  :  Ratio  eft,  becaufe  a  man  cannot  help  his  want  of  69s?  c».  Ck. 
ability,  as  he  may  his  want  of  honefty ;  otherwife  where  **3* 
words  impute  dilhonefty  or  corruption  j  as  in  this  cafe,  vide  1  Str.  617.' 
where  the  office  is  an  office  of   credit,  and  the  party  *L<*.  R*ym. 
charged  with  inclinations  and  principles  which  fhew  him  J**6*  3  Wl,f# 
unfit,  and  that  he  ought  to  be  removed,  which  is  a  dif- 
grace(a). 

(a)    Judgment  for  the  plaintiff  affirmed  in  the  Houfe  of  Lords,  7  Mod. 
II  j.     1  Bro.P.C.  97. 
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"^6°^  *•   Bakcr  w(^  picrcc- 

[Mich.  %  Ann,  B.  R.    a  Ld.  Raym.  959.  S.  C] 

You  ftole  my  XT  O  U  fiole  mv  boxwood,  and  I  will  prove  it,  were  held  ac- 
toxwood,  and  l     I     t^Mc    for  thCT  tend  to  diferace  the  plaintiflF  with 

Will  prOTC  It,  8C-  .  •  /■  r  i        '  1  1       /•  in  irrw^ 

tionaW  Vide  an  imputation  of  felony,  and  may  be  fo  underftoodr  Thefe 
pn)K.  page  6*.  fort  of  a&ions  (land  upon  their  own  bottom,  and  are  under 
1  TonfVi04^  no  ^ct  ru^e»  ^^  ou8nt  to  ^  encouraged  to  prevent  breaking 
s  95,  *c.  Voph.  the  peace.  Thou  •  art  a  thief,  and  haft  Jlolen  my  woody 
si  x.  1  Mod.  is.  sure  a&ionable,  there  is  no  difference  between  and  and  for. 
iff*;!*0*  ,  To  fay  a  man  hat  the  pox,  is  not  aftionabfe  $  but  to  fay 
43,8,  312, 13,  partner.  *i*0  £**  tt  of  a  yellow-hatred  wench  in  Jnoorpeldst 
*|it  ?»»44*>  jwe  a&ionable*  not  that  the  intendment  is  ncccflary  that 
i6£e*  *o5.X81  hc  mcant  thc  ^ench-pox,  but  the  fenfe  leaned  that  way, 
1  Sid.  324.  3  Ley*  166.  Hob.  305.  All.  11.  con.  Cro.  Jac.  4.30. 
♦[696] 

7.  Graves  vtrfus  Blanchet. 

[Pafch.  3  Ann.  B,  R.] 

See4Co.  17,  *c  ACTION  for  thefe  words,  She  is  a  whore,  and  had  a 
a*?!  °v X4*"  haftard  by  her  father's  apprentice',  judgment  was  ar» 

1  Sid.  396^  *  rcfted.  The  Court  faid  they  could  not  overthrow  fo  many 
h«*.  236.  authorities.  The  reafon  of  the  law  is,  that  fornication 
A«d«wi36##      *8  a  fp^tual  offence  ;  and  no  adlion  lay  at  common  law 

for  what  the  common  law  took  no  notice  of,  without  fpe-* 

cial  damage. 

8.  Walmfley  vtrfus  Ruflel. 

[Trin.  3  Ann.  B.R.] 
There  goes  your  I N  eafefor  words,  the  plaintiff  in  his  declaration  (hewed* 


IN  eafefo 
that  he 


Mrft  wn<C,',0r         t'jat        was  cnancc^or  to  the  bifliop,  and  ftood  for 

neffes  tofwev     parliament-man,  and  the  defendant  to  defame  him  faid, 

againft  the  par.    There  goes  your  rare  chancellor  to  fuborn  witmffes  to  fwear 

lb?'  nvidel<m"  aiainfl  dtp*"/*"*     Pvwys  and  Gould, Juftices,  held  them 

3  XeV.  166*!       a&ionable,  becaufe  they  touched  him  in  his  office,  and 

1  Co.  55,  id.     fuborning  is  to  be  taken  in  malam  partem  ;  and  the  words 

s.  c.  6  Mod.     wcrc  the  falfer  if  there  was  no  perjury  or  fwearing.    Fide 

3  Cro.  93.    1  Lev.  118,  180.    1  Cro.  14,  15,  190.    Hard. 

Vtfe  1  Rol.  51.  103,  501.    Mo.  243.    I  Vent.  20.    I  Ro.  79.     Holt,  C.J. 

and  Powell,  J.  contra,  To  fay,  a  man  is  forfworn  is  not 

atSUonable ;  a  fortiori)  to  fay  one  fubonied  another  to  for- 

fwear  :  Suborning  is  not  a  crime  of  itfelf,  but  as  it  relates 

to  perjury,  and  there  cannot  be  a  fubornation  of  perjury 

or  fwearing,  but  where  there  is  perjury  and  fwearing, 

Here; 


tf&otte  actionable  or  not  aBtonable*  696 

Here  is  nothing  faid  that  relates  to  his  office,  or  touches 
it ;  there  goes  your  rare  chancellor,  is  only  a  defcription  of  thfc 
peffon. 

o.     Turner  verfus  Ogden,  s.  c.  6  Mod. 

y  .  104-  Holt  40. 

[Hill.  3  Ann.  B.R.] 


er*H  OU  art  one  of  thofe  thatflole  my  Lord  ShaftelburyV  Wordt  fubjecV 
-*  deer;  held  not  aaionablej  for  though  imprifonment  J^m/SI* 
be  the  puniQiment  in  thofe  cafea  **"     ~ 

is  not  a  fcandalous  puniQiment.    / 
imprifoned  in  trefpafs;  for  there 


is  not  a  fcandalous  puniQiment.    A  man  may  be  fined  and  w»  fcindalou* 
imprifoned  in  trefpafs ;  for  there  mufl  not  only  be  im-  JjJ^  5^  **f 
prifonment,  but  an  infamous  punilhmqnt ;  it  is  true,  call-  t  jon.  196. 
ing  Papifi  has  been  held  a&ionable,  but  that  was  only  *  V«t  165. 
inrefpeaofthetimes.  .  Vd^ifc 

32.   Cro.  £Hs.  «9f. 

10.    Speed  verfus  Perry.  £697] 

[Trin.  4  Ann.  B.  R.    2  Ld.  Raym.  1185.  8.  C] 

CASE  for  thefe  words,  You. are  a  rafcal,  and  a  villain,  In  Black-ball 
you  have  forgot  Jince  you  lived  in  the  Blacfcbull  yard;  V**  you  could 
there  you  could  procure  broad  money  fir  gold,  and  clip  it  when  E^^bT^u, 
you  bad  fo  done,    and  then  the  Jbears  could  go.     Serjeant  and  dip  it  j  held 
Darnell  moved  in  arreft  of  judgment,  becaufe  the  words  toimS[^J^» 
imputed  no  aft,  but  a  power  only.     Sed  per  Cur.  Where       a€H0a*blc- 
the  matter  imputed  is  confined  to  a  particular  place,  as 
you  could  in  fuch  a  place,  they  mud  be  underftood  to  imply 
an  ad ;  for  a  power  is  the  fame  in  all  places-  And  Powell 
cited  the  cafe  of  Home  and  Powell,  Trin.  12  Will.  3. 
C.  B.     You  may  well  fpend  money  at  law,  for  you  can  coin 
money  out  of  halfpence  and  farthings,    which  was  held  to 
import  an  aft  done,  becaufe  by  a  bare  power  he  could 
never  be  able  to  fpend  money  at  law  5  and  the  Court  de* 
niecL     1  Ro.  72.  placito  9.  (a) 

(4)  Vide  Peake  v.  Oldham,  Cvwp.  275,- 


(    «97    ) 

moth*  tntritf  able  atift  not  (tt&to 
able. 


i.     Domina  Regina  vcrfus  Langley, 

[Hill.  2  Ann.  B.R.    2  Ld.  Raym.  1029.  S.  C] 

WonUaf  flan-   TNDICTMENT  for  laying  to  the  mayor  of  Sa/if- 
der  fpoken  of  ■    M.    bury,  You,  Mr.  Mayor,  I  care  not  a  fart  for  you  ;  and 

S^bkTotbw-  at  anot'lcr  day »  ^"w  *r'  *  roSue  an&  a  njcak  On  de- 
*ifc  if  written.  murrer,  Mr.  jiFiin/  argued,  they  were  not  fpoken  while 
he  was  in  the  execution  of  his  office,  and  that  this  is  no 
offence  indiftable.  Fide  1  Ro.  Rep.  79.  11  Co.  95.  3  Cro. 
78,  689.  Mo.  247.  1  Vent.  16.  Vide  cent,  j  Cro.  503, 
504.  2  Buljt.  139,  140.  3  Mod.  139.  Holt,  C.  J.  Thefe 
words  are  not  indi&able,  for  the  major  was  not  in  exe- 
cution of  his  office  nor  a  patent  officer.  It  might  be 
more  doubtful  if  the  words  were  of  a  patent  officer  •,  for 
then  it  is  an  afperfion  to  the  queen  and  government  that 
employs  him.     Here  it  does  not  appear  the  mayor  was  a 

1'uftice  of  peace ;    at  lead  not  by  commifiion  from  the 
ing ;  yet  if  thefe  words  had  been  written,  an  indi&ment 
Claufr  deverfao.  would  have  lain.     Vide  1  Sid.  270.  1  Lev.  139.    Et  per 
»»  F°P^°-  Mam  Curiam,  Words  that  dire&ly  tend  to  the  breach  of 
oonmiffion  of    ^c  peace,  as  if  one  man  challenge  another,  are  indi£k- 
oytr  and  tenni-  able  j  and  the  commiffion  of  oyer  and  terminer  de  propala- 
ner,what  it  refers  fonibus  verborum,  is  to  be  conltrued  of  words  againft  the 
government,  or  fcandalum  magnatuni,  faV.     But  for  thefe 
petit  offences,  which  are  contra  bono*  mores,  the  law  has  an- 
other provifion,  by  requiring  furety  for  the  peace  and  good 
behaviour ;  in  default  whereof  the  magiftrate  may  com- 
mit him,  when  fpoken  out  of  court ;  and  when  in  court, 
then  the  magiftrate  may  proceed  fummarily  againft  him, 
and  fine  him  for  the  contempt  (a).     Quaftied. 


(a)  Or  commit  him,  7  iWW.  29.  3  £*/4.  19S.  /W;  /J^.447, 4.86.  11  Co.  45, 
vide  era.  cat.        2.     Domina  RegW  vcrfus  Wrightfon. 

[Pafch.  7  Ann.  B.  R.J 

Words  of  ijuf.  TNDICTMENT  for  fay'rog  of  Sir  Rowland  G«yr, 
ticcof peace:  He  *  who  was  a  juftice  of  peace,  in  difcourfe  concerning 
u  a  fool,  an  aft,  a  warrant  made  by  him,  Sir  Rowland  Gwyn  h  a  fool,  air 
and  kawwn*>     *[**  &*&  *  coxcomb,  for  making  fuch  a  warrant,  and  he  knows 
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m  more  than  ajlickbill,  held  naught  on  demurrer.    The  5°r?h$tn  a  . 
Court  held,  that  here  was  a  breach  of  good  manners,  and'^y^J^1*' 
he  might  be  bound  to  the  good  behaviour ;  but  here  was  caufc  to' bind  to 
no  indiaable  offence.    The  counfel  urged,  that  though  ^ergo^beh*Ti- 
Vords  fpoken  of  a  magiftrate  in  the  execution  of  his  office,  ^'*  lf  ^J** 
might  be  indictable  as  a  matter  that  difturbs  the  public  240,  6,  484, 3* 
peace 5  yet  not  when  it  refers  to  fome  particular  a&.  Vide  5S7»  3-  s,  c. 
a  KeB.494.  Hutt.  131.  I  Cro.  36a.  3  Mod.  139.     1  Vent.  Ho?t  354.  Aouj 
169.     And  Domina  Regina  verfus  Soley,   Mich*   4  Ann.  695. 
B.  2?.  who  was  indited  for  thefe  words,  He  is  not  fit  to  be  vide  Str.  41Q. 
o  jujiice ;  for  if  a  man  is  befit e  him,  he  will  give  it  right  or  1158. 
wrong  where  his  affeclien  is ;  and  ruled  the  indi£tment  lay 
not.     Et  per  Holt,  C.  J.  To  fay,  ajuftice  is  a  fool y  or  an 
off,  or  a  coxcomb,  or  a  blockhead?  or  a  bufflehead,  is  not  in-. 
<li£bble  ;  quodftrit  cmceff.  per  Powell.    Vide  2  Ro.  Rep.  78. 
j^In/l.  181. 


,u.  Vide  ante  Man- 

dam«i,  Reple- 
,  .  vinf  Retoras. 

1    ■  '  Hob.  83. 


1.    TouchinVC^.  *<i.7tLi. 

164.  &  276  to 
[Mich,  is  Will,  3.  B.  R.    Vide  title  Amendment.]  287. 

IN  all  continued  writs  the  alias  mud  be  tefted  the  day  Sute Trials 659 
the  former  was  returnable.     Vide  ante  554.  to  7°6' 


2.       Dominus  Rex  verfus  The  Mayor  of 
Hertford. 

[Mich.  11  Will.  3.  B.R.] 

INFORMATION  in  nature  of  a  quo  warranto;  a  Preceftoutof 
*    venire  iflued  returnable  in  Eajltr-term,  and  a  dijlringas  d*ew»*-cflkr 
in  Sniffy,  and  an  alias  dijlringas  fifteen  days  from  the  tefie  SJJ  in  £jJ£J" 
the  fame  Trinity  term :  It  was  objc&ed,  that  this  was  ir-  dayt,  except  of 
regular,  for  that  all  procefs  on  the  crown  fide  is  returnable  ou^T7^which 
de  termino  in  terminum,  and  not  in  fifteen  days,  and  the  mh»in«rm£jm. 
precedents  are  fo :  It  was  anfwercd,  that  procefs  of  out- 
lawry was  the  only  procefs  returnable  de  termino  in  termi- 
num.     Vide  2  lnft.$$o.  1  Injl.  134.  9  Co.  119.*.   [Note ; 
Thcfc  authorities  are  general,  and  make  no  diftinftion.]  Q«Md  the  pro-  • 
Holt,  C.  J.  faid,  There  was  no  queftion  but  the  procefs  Jf^/jJ  \ "' 

*3  might  edition. 


699  sunt; 

intght  be  fued  out  returnable  in  fifteen  days  \  and  Sir.  Saf 
mu*l  Aftrj  reported  the  practice  according  to  this  diver** 
fity. 

s.  c.  Antf43r,  ^    Dominus  Rex  vcrfus  The  Mayor,  &c.  of 
4J**  Abingdon. 

[Pafch.    iz  Will.  3.  B.  R.     1  Ld.  Raym.  559.  S.  C] 

Writ  of  manda-    A  Mandamus  was  dire&ed  Jacobs  Courteen  majori,  ballu 
S^Wtothe1*  **»  t^  omnibus  principalibusburgenfibus  burp  deAbing^ 

pcrlbnt  who  are  <&">  who  by  the  conflitution  were  to  chufe  the  mayor  out 
to  do  the  a&.      of  fuch  perfons  as  (hould  be  propofed  by  the  commonalty, 
Mo*.Cafc§i  6#  commanding  tncm  t0  chufe  accordingly.    It  was obje&erf 
to  the  writ,  that  it  was  mifdire&ed ;  for  that  this  was  but 
Vide  Str.  55,     a  part  of  the  corporation,  viz.  chief  burgefles ;  whereas 
«4©.  Comyns,   ^c  namc  Qf  the  corporation  was,  mayor,  bailiffs,  and  bur- 
mnh  aI*  geflcs ;  and  it  was  urged  that  perfons  conftituting  a  cor- 
T  700  1       poration  could  be  confidered  but  in  one  of  thefe  two  ca- 
pacities, viz.  their  corporate  or  their  natural ;  and  that  the 
writ  mud  be  directed  to  them,  either  by  their  names,  or 
as  a  corporation;  and  they  cited  Holt's  cafe,  2  Jones  $2. 
in  point.     Holt,  C.  J.  faid,  That  cafe  was  not  law 5  that 
Serjeant  Pemberton,  Sir  William  Jones,  and  all  the  learned 
part  of  the  bar,  wondered  at  the  refolution  :  And  though 
it  (hould  be  true,  that  a  mandatory  writ  might  be  dire&ed 
to  the  whole  corporation,  yet  it  could  not  be  neceffary  it 
{hould  be  dire&ed  to  more  than  thofe,  or  that  part  of  the 
corporation  that  was  concerned  in  the  execution  of  the 
thing  required  5  for  it  is  not  in  the  power  of  others  to  put 
the  command  of  the  writ  in  execution:  And  the  writ  was. 
held  good. 

w*ff\V  4-     Shirley  vcrfus  Wright. 

i2i.  p.  6.  Ante 

273.  [Trin.  1  Ann.  B.  R.    2  Ld.Raym.  775.  S.  C] 

Writ  of***"*-    T  N  debt  for  an  efcapc  of  one  taken  upon  a  ca.  fa.  which 

twSmTfroni  appeared  to  be  returnable  the  term  next  but  one  after 

the  telle,  is  well;  the  tefte,  fo  that  a  term  intervened.     After  a  verdidt  for 

mefae  procef  1,    thc  pla;ntifF,  it  was  moved  in  arreft  of  judgment,  that  Jthe 

"'  writ  was  merely  void,  and  confequently  there  could  be  no 

cfcape,  and  the  (herifF  did  well  to  let  him  go  \  and  3  Cro~ 

468.  was  cited  as  a  cafe  in  point.     On  the  other  fide,  to  - 

(hew  that  a  writ  may  be  faulty,  and  yet  not  void,  were 

cited  Poph.  271.    Dy.  67,   175.    21  if.  7.  16.     Sty.  339- 

1  Ro.  242.  3  Cro.  188.  Mo.  274.  1  Cro.  271.  2  BulJI.  256. 

2  Us.  Rep.  432.  Per  Holt,  C.  J*.  Efcape  lies  againft  the 
iheriff ;  and  there  is  a  difference  between  a  capias  in  mean 

procefs* 


procefs,  and  a  capias  in  execution  :  In  mean  procefs,  if  a 
term  be  omitted  the  writ  is  void  in  all  actions  perfonal  (a)> 
and  the  fheriff  (hall  not  be  charged  ;  for  the  caufe  is  dif- 
contfnued  and  out  of  court  by  the  interaiiflion j  and  by  not 
having  a  day  in  court  by  the  return  of  the  writ  as  he 
ought,  the  party  may  be  at  great  prejudice  by  reafon  of 
the  imprjfonment  in  the  mean  time* 

But  in  executions,  a  ca.fa.  omitting  a  term,  is  not  void ;  t  Lor.  * $4. 
for  the  party  is  not  to  have  a  day  in  court ;  hid  caufe  is  at  J6|aon£  *v6i' 
an  end,  and  he  muft  be  in  prifon,  whether  the  writ  be  re-  writ  bearing09* 
turned,  or  not ;  nor  is  it  necefiary  it  fhould  be  returned,  tefte  out  of  term 
Per  Curiam.    The  plaintiff  had  judgment,  nUi,  &c.  »  "£>}**** 

And  in  the  fame  cafe,  Holt,  C.  J.  laid,  If  a  writ  of  exe*  abie. 
cution  bear  tefte  out  of  term,  the  fherifF  is  judicable,  and 
yet  fliall  not  be  liable  to  an  action  of  cfcape,  for  it  is  a 
void  writ, 

{a)  R.  ac.  Parfins  v.  Lloyd,  2  BL  Rep.  846.  3  Wil/%  341  * 

,  5.     Helliot  verfus  Selby.  t  70x  I 

[Trin.  2  Ann,  B.  R.  .2  Ld.  Raym.  902.  S.  C] 

T  N  replevin  the  declaration  was,  that  the  defendants  fum-  Defendant  can- 
**    moniti  fuerunt  ad  refpondend.  de  placito  captionis  &J*  injujla  not  take  adwn- 
ietentionis  averiarum  ipftus,  kV.     The  defendant  avowed,  taF°  £*nt™  ™- 
and  the  plaintiff  pleaded  in  bar,  and  the  defendant  made  a  ciul,  but  upon 
naughty  rejoinder,  upon  which  it  was  demurred.     And  oyer  or  cc«io- 
now  Jreld  took  exception  to  the  original,  that  it  was  non-  ""'  6v^ut' 
fenfe,  and  that  there  was  no  fuch  word  as  averiarum.  Holt,  6  Mod.  28.  S.C. 
C.  J.    If  the  original  had  been  averiarum,  it  had  been  3  $^k.  355. 
naught ;  but  this  is  only  a  recital  of  an  original,  and  the 
Court  will  not  judge  upon  a  recital ;  but  the  way  to  take 
advantage  is,  to  crave  oyer;  for  this  recital  is  only  a  fliort 
intimation  to  the  Court  of  what  the  kind  of  the  plea  is* 
Powell,  J.  A  replevin  may  be  by  plaint  in  the  county,  as  vide  H.  BJ. 
well  as  by  original  here,  becaufe  it  is  fummonitus.     And  if  *S°*  *»•  »*5« 
this  cafe  had  been  here  by  error  out  of  the  Common  Picas, 
in*  which  cafe  the  plaintiff  could  not  have  taken  advantage 
of  this  fault  by  (a)  oyer,  then  he  mud  have  alleged  diminu- 
tion and  prayed  a  certiorari;  and  if  the  original  returned  had 
been  fo9  the  Court  would  have  reverfed  the  judgment. 

{a)  Query  if  it  fhould  not  be  "  without  ojtrf*\ 
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6.     Domina  Reglna  vtrfus  The  Mayor,  %ic. 
of  Hereford. 

[Trio.  4  Ann.  B.  R.] 

Writ  of  mandj-  A  Mandamus  to  admit  one  to  the  office  of  town-clerk 
**£$£*  "  was  dircaed  to  the  mayor  and  aldermen  erf  Htre- 
pci."nswhoare  ford;  and  Mr.  Eyres  urged  the  writ  ought  to  be  directed 
too  the «a.  t0  the  body  politic,  in  whom  the  inheritance  of  the  fran- 
47?°  ftftooi1'  c*"fe  wa8>  ^y  ^e  namc  °*  incorporation,  and  that  was* 
p\  '.  Mod.  mayor,  aldermen,  and  citizens;  and  indeed  the  writ  was 
Cafes  1 31, 309.  returned  by  the  mayor,  aldermen,  and  citizens  in  this 

I o9c  R.J1  a. q^  cafc» and  citcd  3  ^r*  X9°*  ■**» c-  h  dcnicd  **  ^ 

•S3.  Vide  Str,  and  faid,  it  is  enough  to  direct  the  writ  to  thofe  that  are 
55*  to  execute  the  writ,  or  do  the  thing  required :  The*  it 

appeared  the  mayor  only  was  to  admit ;  whereas  the  writ 
was  directed  to  the  mayor  and  aldermen  ;  and  Holt,  C.  J. 
thought  the  word  aldermen  was  furplufagc,  and  the  writ 
well  enough ;  Powell,  J.  contra*  Writs  ought  to  be  directed 
to  thofe,  and  to  thofe  only  that  are  to  obey  the  writ : 
How  will  people  know  who  are  to  obev  the  wiit,  if  the 
direction  is  infignificant  or  immaterial  r  If  a  writ  be  di- 
rected to  the  coroner  and  fherifF,  where  it  ought  to  be  to 
one  only,  it  is  naught :  Ponvjs  and  Gould,  Juftices,  agreed, 
and  the  writ  was  quafhed. 

[  702  3  7.     Anonymous. 

[Trin.   13  Ann.  In  Cane.) 


Kc  neat  rcg-  ^     a  Ne  exeat  regnum  was  granted  to  flay  the  defendant 
"o£  ^oScon'1  from  8oin8  to  Scotland  i  for  though  that  is  not  out  of 

fandgfince  the"     the  kingdom,  yet  it  is  out  of  the  reach  of  the  procefs  of 
Union,    of  ne  this  Court,  and  within  the  fame  mifchief  (a)* 

treat  .r^g^um, 

ice  2  In  ft.  54.   4  Mod.  179.  ^  %  Mod.  117,  169.    2  Show.  227,  *c.    1  Chan-  Cif.  in,  1  tS. 

&  Chan-  Oaf.  24 5«     Of  homiae  rep)egiando*t  &  witbenuai,   tide  tit  Replevin.      Vide  ante 

581.     Fared.  9. 

Note;  A  writ  of  covenant  is  net  amendable  either  Jy  com* 
mon  law  or  byjlatute.  1  Sali.  53. 

{a)    The  condition  of  the  recog.  not  be  granted  except  on  bill  filed,  ex 

nizancc  (hall  be,   that  he  does  not  go  parte  Brunktr,    3   Jtk.   312.      adly» 

out  of  the  J  calm  or  to  Scotland f  1  ?.  That  it  (hall  not  iflue  on  a  mere  legal 

rVms.  263.  S.  C     Mr.  Cm  has  added  demand  for  which  the  defendant  might 

a  note  to  that  report,  by  the  name  of  have  been  holden  to  bail,   ex  fart* 

Done'sc&k,  of  which  the  following  is  a  Brunkert  ubifupra  ;  Anon.  2  Ati.  210. 

copy :  — **  With  refpeft  to  this  writ,  it  Pearne  v,  Lijle%  Ambler  76. ;  Atkinfm 

h*s  been  determined,  lit,  That  it  can-  v.  Leonard*  3  Bro.  Cb.  218.  j  but  from 

the 


GBrft 

the  laft-mentioned  cafe  it  feems  that 
it  (hall  iflue  where  the  courts  of  law 
and  equity  have  concurrent  jurisdic- 
tion. It  may  alfo  iflue  at  the  inftance 
of  a  wife  who  is  fuing  for  alimony  in 
the  Spiritual  Court,  becaufe  that  Court 
cannot  hold  to  bail.  Sir  j.  Smith/on** 
cafe,  2  Font.  345. ;  Read  v.  Read, 
I  Cbem.  Cm.  II 5. ;  Ant*.  zAtk.  2  to.  ; 
Rearm  v.  Lifie,  ubi/upra.  jdly,  The 
demand  muft  be  certain  in  its  nature, 
Anon.  1  Atk.  521. ;  Anon.  1  Bro.  C6, 
376.  4thlf ,  That  in  general  the  ap- 
plication muft  be  fupported  by  an  affi- 
davit fwearing  pofitively  to  the  debt, 
Rice  v.  Gualtier,  3  Atk.  501. ;  Anon. 
a  Vex.  489, ;  but  on  bill  for  an  ac- 
count, it  is  Sufficient  for  the  plaintiff  to 
fwear  to  the  balance  a*  to  his  belief, 
Rite  v.  Gualtier,  ubi  fiprq.  Where 
she  demand  is  againf}  ah  adminiftrator, 
{&•»  the  plaintiff  mould  alfo  fwear  to 
his  beljef  of  afcta  come  to  the  defend- 


70* 

<&nt*s  hands,  Anon*  2  Pezey+Zg*  5thlyt 
This  writ  may  iflue  againft  a  feme  co- 
vert executrix,  whofe  hufband  is  out 
of  the  jurifdi&ion,  Jemingbam  v.  Glafi, 
3  Atk.  409.,  and  Ambler  62.  S.  C. ; 
and  Moor  v.  Mellijb,  therein  cited. 
6thly,  But  as  the  real  object  of  the 
writ,  when  applied  to  private  concerns « 
is  to  compel  the  defendant  to  abide  the 
event  of  the  fuit,  the  Court  always  in* 
dines  to  difcharge  the  writ  upon  fuch 
fecurity  being  given,  Better  v.  Duma* 
refque,  2  Atk.  66.;  Jerningbam  v. 
Glafi,  ubi  fu$> ;  Robert/on  v.  Wilkie, 
Amb.  177.  ;  At  kin/on  v.  Leonard \  ubi 
fupra.  Whether  the  writ  fball  iflue 
againft  a  foreigner  or  perfon  ufually 
refident  out  of  the  jurifdi&ion,  in  re* 
fpedt  of  a  demand  which  originated 
abroad,  and  is  there  fuable,  videPearnt 
v.  Lifle,  Robert/on  v.  H'ilkie,  and  4t* 
kinfin  v.  Leonard,  ubi/ufra. 


z  a 


#Iea&tng2?  to  t\)t  Cafe*. 


Pleas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  Eafter  in  the  Seventh  Tear 
of  the  Reign  of  our  Lord  William  the  Thirds 
now  King  of  England,  l$c.  Roll.  242. 

Sir  John  Dalfton  againft  Janforu 
[3  Ld.  Ray m.  Entries,  115.  S.  C] 

Saik.ro.  <;Mo<L  London,  "   T>  E  it  remembered,  That  heretofore,  to  wit, 

*°saUc°mbo  33*     to  wit.  "  -"  in  Hilary  term  laft  part,  before  the  lord  the 

C*f«B.  r!  73.  M  king,  at  Wefiminfitr,  came  Sir  John  Daljhn,  knight  and 

Hole  7.  S  C.      «  baronet,  by  Jj>hn  Pratt  hi*  attorney,  and  brought  intc* 

"  the  court  of  our  faid  lord  the  king,  then  there,  nis  cer- 

"  tain  bill  againft  Jojbua  Janjbn,  a  common  carrier,  ire 

u  the  cuftody  of  the  marfhal,  £jV.,  of  a  pica  of  trefpafe 

"  upon  the  cafe,  and  there  arc  pledges  of  profecuting,  to> 

f<  wit,  John  Roe  and  Richard  Doe,  which  faid  bill  follow- 

A  count  on  the     «  g^  jn  thcfc  WOrds,  to  wit,  London,  to  wit,  Sir  John 

reaimagainftCa     "  Dnlfion,  knight  and  baronet,  complains  of  Jojbua  Jan- 

cDmjBon  carrier.  "  fon,  a  common  carrier,  in  the  cuftody  of  the  marfhal 

"  of  the  Marfhalfea  of  our  lord  the  king,  before  the  king 

f*  himfelf  being,  for  that,  to  wit,  That  whereas  the  faid 

"  Joft1"1*  on  l*ie  fifteenth  day  of  March,  in  the  year  of 

"  our  Lord  one  thoufand  fix  hundred  and  ninety-three, 

t:  and  long  before,  and  ever  fince,  has  been  and  dill  is  a 

*'  common  carrier  of  goods  and  chattels,  and  for  his  pro- 

V  fit  u fed  to  bear  and  carry  the  goods  and  chattels  of  all 

«c  perfons  whatfoever  requiring  fuch  carriage,  from  Wake- 

"  field  in  the  county  of  York  to  London,  and  from  London 

-  "  aforefaid  to  Wakefield  aforefatd,  throughout  all  the  faid 

"  time  for  the  reward  to  be  had  for  the  fame.     And 

"  whereas  by  the  law  and  cuftom  of  this  realm  of  Eng* 

"  land,  every  common  carrier  of  goods  and  chattels,  who 

*c  receives  goods  and  chattels  ftrto  be  carried,  is  obliged 

"  to  prefervc  and  carry  the  fame  without  any  diminution 

«*  or  lofs,  fo  that  by  the  default  of  fuch  common  carrier 

u  or  his  fervant,  no  damage  may  any  ways  happen  there- 

««  unto.     And  whereas  the  faid  Sir  John,  on  the  faid  fix- 

u  teenth  day  of  March  in  the  year  of  our  Lord  one  thou- 

"  fand  fix  hundred  and  ninety-three  above  faid,  at  London 

c<  aforefaid,  to  wit,  in  the  parilh  of  Saint  Mary  U  Bow  in 

«  the 


pieaUingtf  to  tfje  Cafe*.  703 

5?  the  ward  of  Cheap  >  was  poflefled  of  the  following  good*' 

**  and  chattels,  to  wit,  of  one  deal  box,  and  one  hundred 

€<  pieces  of  golden  coin  called  guineas,  of  lawful  Englijb        T  704  J 

"  money,  as  of  his  proper  goods  and  chattels  :  And  the 

u  faid  Sir  John  being  fo  poflefled  on  the  foul  fixteenth  day 

"  of  March  one  thoufand  fix  hundred  and  ninety-three 

"  aforefaid,  at  London  a  fore  fa  id,  to.  wit,  in  the  parifh  and 

u  ward  aforefaid,  delivered  the  faid  box  with  the  faid  one 

«*  hundred. pieces  of  golden  coin  being  in  the  fame,  to  the 

u  faid  Jofbua%  to  carry  the  fame  fafcly  and,fecurcly  for 

*'  hire  from  London  aforefaid  to  Wakefield  aforefaid,  in  the 

"  county  of  York  aforefaid,  and  there  deliver  the  fame  to 

u  the  aforefaid  Sir  John  :  And  the  aforefaid  Jojhua  then 

u  and  there  received  and  had  the  faid  box,  and  the  faid 

u  one  hundred  pieces  of  gold  in  the  fame  being,  to  carry 

€<  and  deliver  in  manner  aforefaid :  Neverihelcfs  the  Ciid 

"  J°fiua  natn  not  at  anv  tnne  ni(nerto  delivered  the  faid 

4C  box  with  the  faid  one  hundred  pieces  of  gold  in  the 

««  fame  being,  to  the  faid  Sir  John,  but  the  faid  box,  and 

*«  the  faid  one  hundred  pieces  of  gold  coin  in  the  fame  be- 

««  ing,  afterwards,    to  wit,    on  the  feventeemh  day   of 

u  March  in  the  year  of  our  Lord  one  thoufand  fix  hundred 

"  ninety  and  three  aforefaid,  at  London  aforefaid,  in  the 

"  purito  and  ward  aforefaid,  for  want  of  the  kife  keeping 

4i  thereof  by  the  faid  JoJhuay  were  detiroyed  and  loft. 

"  And  whereas  alfo,  on  the  faid  fixteenth  day  of  March  Trow  hid  in 
u  in  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety  the  fa™e  }*** 
*•  and  three  abovefaid,  at  London  aforefaid,  to  wit,  in  the  "wilfon  3jo. 
««  pariih  and  ward  aforefaid,  the  faid  Sir  John  was  pofleflcd  contra. 
'*  of  the  ether  goods  following,  to  wit,  of  one-  deal  box 
"  and  one  hundred  pieces  of  golden  coin  called  guineas,  of 
**  lawful  Engli/b  money,  as  oi  his  proper  goods  and  chat- 
'*  tcls,  and  being  fo  pofleflcd,  the  faid  Sir  John  afterwards, 
"  to  wit,  the  fame  fixteenth  day  of  Alarch,  in  the  year  of 
"  our  Lord  one  thoufand  fix  hundred  ninety  and  three 
"  aforefaid,  at  London  aforefaid,  in  the  parifh  and  ward 
4<  aforefaid,  cafualiy  loft  thofe  goods  and  chattels  out  of 
u  his  hands  and  pofleflion,  which  faid  goods  and  chattels 
t€  afterwards,  to  wit,  the  fame  fixteenth  day  df  Marcht 
u  in  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety 
4<  and  three  abovefaid,  at  London  aforefaid,  in  the  parifh 
"  and  ward  aforefaid,  by  finding  came  to  the  hands  and 
"  poflellion  of  the  faid  Jojhua:  Yet  the  faid  Jojhua, 
€t  knowing  the  goods  and  chattels  laft  before-mentioned 
"  to  be  the  proper  goods  and  chattels  of  the  faid  Sir  John, 
"  and  to  him  the  faid  Sir  John  of  right  to  belong  and  ap- 
"  pertain,  yet  fraudulently  contriving  and  intending  craf- 
"  tily  and  fubtilly  to  deceive  and  defraud  the  faid  Sir  John, 
u  bath  not  yet  delivered  the  goods  and  chattels  laft  before- 
Z  3  "  mentioned 
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11  mentioned  to  the  faid  Sir  John,  although  often  fe* 
"  quelled,  &c,  but  afterwards,  to  wit,  the  Seventeenth 
**  day  of  March)  in  the  year  of  our  Lord  one  thoufand  fix 
"  hundred  ninety  and  three  aforefaid,  at  London  afore- 
c<  faid,  in  the  parilh  and  ward  aforefaid,  converted  and 
"  difpofed  of  the  goods  and  chattels  laft  mentioned  to  the 
"  proper  ufe  and  advantage  of  him  the  faid  Jojhua,  to  the 
f  70C  1  U  damage  of  the  faid  Sir  John  of  one  hundred  and  fifty 
L  '        J       a  pounds :  And  therefore  he  brings  this  fuit,  £5V. 

Pica*  "  And  now  at  this  day,  to  wit,  Wednesday  next  after  fifr 

u  teen  days  from  the  day  of  Eajler  in  this  fame  term,  un- 
u  til  which  day  the  faid  Jojhua  had  leave  to  imparle  to  the 
"  faid  bill,  and  then  to  anfwer,  &c.  before  the  lord  the 
c*  king  at  Wejlmittfter,  comes  as  well  the  faid  Sir  John 
"  Dajfon,  knight  and  baronet,  by  his  attorney  afbrefaid, 
u  as  the  faid  Jojhua  by  William  Midgeley  his  attorney,  and 
€€  the  faid  Jojhua  defends  the  force  and  injury  when,  tf  c^ 
"  and  faith  that  he  is  not  thereof  guilty.  And  of  this  he 
"  puts  himfelf  upon  the  country,  and  the  faid  Sir  John 
"  Dalfton  does  fo  likewife,  feV.  Therefore  let  a  jury 
u  come  thereupon  before  the  lord  the  king  at  Weftminfier9 
u  on  Tuefday  next  after  one  month  from  the  day  of  Efijier9 
«*  and  who  neither,  tsfe.,  to  recognize,  feV.,  because  as 
.  «  well,  ts'c.  The  fame  day  is  given  to  the  faid  parties 
«  there,  &c.n 


Picas  before  our  Lady  the  S^ueen  at  Weftmin- 
fter,  of  the  Term  of  St.  Michael  in  the  Se- 
cond Tear  of  the  Reign  of  our  Lady  Anne, 
now  %ueen  of  England,  fcfr.     Roll  398. 

The  Earl  of  Banbury  againfi  Woods  and  his  Wife, 

talk.  $.  6  Mod.  London*  "  CTHO  MA  S  Woods  merchant,  and  Mary  his 
84.  3S*ik.ao.  to  wit.  "  -*  wife,  were  attached  to  anfwer  Charles 
Holt  41.  S.  C.  u  j^j  of  Banbury  and  Mary  Countefs  of  Banbury  his 
"  wife,  in  a  plea,  why  they  took  the  (aid  countefs,  and 
"  her  fo  taken  detain,  teV.  And  whereupon  the  faid  earl 
*«  and  countefs,  by  Richard  Longford  their  attorney,  com- 
*«  plain,  that  the  faid  Thomas  Woodmd  Mary  his  wife,  on 
««  the  twentieth  day  of  April,  in  the  fecond  year  of  the 
««'  reign  of  our  Lady  Anne,  now  Queen  of  England,  Wr.t 
"  at  London  aforefaid,  to  wit,  in  the  parilh  of  St.  Helen  ia 
«  the  ward  of  Bijhopfgate,  the  faid  countefs  took,  and  her 

««  fo 
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cf  fo  taken  do  yet  hold  and  detain  :  Wherefore  they  fay 
<f  they  are  injured,  and  have  damages  to  the  value  of  ten 
"  thoufand  pounds  :  And  they  bring  this  fuit,  tsV. 

<c  And  the  fold  Thomas  Woods  and  Mary  his  wife,  by  Rich* 
**  ardAJh  their  attorney,  come  and  crave  oyer  of  the  original 
€c  writ  aforefaid,  and  of  the  return  of  the  fame  writ ;  and 
c«  they  are  read  to  them  in  thefe  words,  to  wit,  Anne,  by  £  706  ] 
*c  the  grace  of  God,  of  England,  Scotland,  France,  and 
«c  Ireland,  Queen,  Defender  of  the  Faith,  fefc.,  to  the 
w  (heriffs  of  London,  greeting :  Whereas  we  have  often- 
u  times  commanded  you,  that  you  (hould  juftly  and  with- 
u  out  delay  replevy  Mary  the  wife  of  Charles  Earl  of  Bon* 
<(  bury,  whom  Thomas  Woods  merchant,  and  Mary  his 
u  wife  took,  and  her  fo  taken  do  detain,  as  it  is  faid,  un- 
u  lefs  (he  was  taken  by  the  fpecial  command  of  us,  or  of 
<c  our  Chief  Juftice,  or  for  the  death  of  any  perfun,or  for 
u  our  foreft,  or  for  any  other  guilt,  wherefore,  accord- 
u  ing  to  the  cuftom  of  England,  flic  is  not  repleviable, 
cf  left  we  fliould  further  hear  claim  thereof  for  defeft  of 
cc  juftice;  or  that  you  would  fignify  to  us  the  caufe  why 
««  you  would  not  or  could  not  execute  our  mandate  for- 
41  merly  to  you  thereupon  directed :  And  you  defpifing 
"  our  laid  precepts,  as  we  have  been  informed,  have  not 
«'  hitherto  taken  care  to  replevy  the  faid  Mary  the  wife  of 
"  the  faid  carl,  or  to  fignify  unto  us  the  caufe  why  you 
"  would  not  or  could  not  do  it ;  in  manifefl  contempt  of 
«  us  and  our  mandates,  and  to  the  great  damage  and 
"  grievance  of  them  the  faid  earl  and  countefs,  whereat 
cc  we  very  much  wonder  and  are  moved.  Still  we  com- 
"  mand  and  firmly  enjoin  you,  that  you  replevy  the  faid 
«'  Mary  the  wife  of  the  faid  earl,  according  to  the  tenor 
"  of  our  faid  mandates  to  you  before  dire&ed  for  that 
*•  purpofe,  or  that  you  yourfelves  be  before  us  from  the 
«*  day  of  St.  Michael  in  one  month,  wherefocver  we  fhall 
**  then  be  in  England^  to  (hew  why  our  faid  mandates  fo 
«*  often  to  you  dire&ed,  you  have  contemptuoufly  refufed 
"  to  execute.  And  have  you  there  this  writ.  Witnefs  our- 
«*  fclf  at  Wejlminfter,  the  twenty  fecond  day  of  June  in 
«c  the  fecond  year  of  our  reign  (Cafar).  By  virtue  of 
44  this  writ  to  us  dire£ted,  we  do  certify  that  no  other 
"  writ  or  mandate  of  our  laid  lady  the  queen,  of  reple- 
€<  vying  the  within-named  Mary  the  wife  of  Charles  Earl 
w  of  Banbury,  whom  the  within-named  Thomas  Woods 
*«  and  Mary  his  wife  have  taken,  and  her  fo  taken  do  de- 
u  tain,  as  within  fpecified,  than  the  writ  of  pluries  reple* 
cc  vin  of  the  faid  Mary  the  wife  of  Charles  Earl  of  Banbury, 
**  came  to  our  hands,  or  was  delivered  to  us.  And  fur- 
€€  ther  we  do  certify  to  the  faid  lady  the  queen,  that  the 
€C  faid  Mary,  the  wife  of  Charles  Earl  oi. Banbury,  is  rc- 
Z  4  •*  moved 
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<*  moved  afar  off  to  places  to  us  unknown,  by  the  faid 
44  Thomas  Woods  and  Mary  his  wife,  wherefore  we  can- 
u  not  replevy  the  faid  Mary  the  wife  of  the.  faid  Charles 
44  Earl  of  Banbury^  as  we  are  within  commanded.  The 
44  anfwer  of  Sir  Gi/Jtr/  Heatbcote,  and  Jfy?/^  JPi^i  Efc 
44  quire,  (he riffs. 

44  Which  being  read  and  heard,  the  faid  Thomas  Woods 
44  and  Alary  his  wife  demand  judgment  of  the  faid  writ, 
44  becaufe  they  fay  that  by  the  form  of  the  ftatute  thead- 
**  dition  of  the  village,  or  hamlet,  or  place,  and  county, 
**  of  the  refidence  of  the  faid  Thomas  ought  to  be  con- 
*4  tained  in  the  faid  original  writ  of  the  faid  Charles  Earl 
L  7° 7  J  "  °^  Ban&ury*  and  Mary  Countcfs  of  Banbury  his  wife  : 
*4  And  this  they  are  ready  to  verify.  Wherefore  becaufe 
44  fuch  addition  is  not  contained  in  the  faid  writ,  the  faid 
44  Thomas  and  Mary  pray  judgment  of  the  faid  writ,  and 
44  that  the  faid  writ  be  quaftied,  tsV. 

44  And  the  faid  Charles  Earl  of  Banbury^  and  the  faid 
•  44  Mary  Countefs  of  Banbury  his  wife,  fay,  that  notwith- 
44  ftanding  any  matter  by  the  faid  Thomas  and  Mary  his 
44  wife  above  pleaded  in  abatement  of  the  writ,  the  writ 
44  cf  the  faid  earl  and  countefs  ought  not  to  be  quafhed, 
41  becaufe  they  fay  that  the  plea  aforefaid,  by  the  faid  Tbo- 
4*  mas  and  Mary  his  wife  pleaded  in  manner  and  form 
44  aforefaid,  and  the  matter  in  the  fame  contained,  are  not 
44  fufficicnt  in  law  to  quafh  the  faid  writ  of  them  the  faid 
44  earl  and  countefs.  To  which  faid  plea  they  the  fame 
44  earl  and  countefs  need  not,  neither  are  they  in  any  man- 
44  ner  bound  by  the  law  of  the  land  to  anfwer ;  and  this 
44  they  are  ready  to  verify,  wherefore  for  want  of  a  fuffi« 
44  citnt  plea  in  this  behalf  of  them  the  faid  Thomas  and 
44  Mary  his  wife,  they  the  faid  earl  and  countefs  demand 
44  judgment,  and  that  the  writ  of  them  the  faid  earl  and 
f 4  countefs  may  be  adjudged  good,  and  that  the  faid  Tho~ 
44  mas  and  Mary  may  further  anfwer  to  the  faid  writ,  fafr. 

44  And  the  faid  Thomas  Woods  and  Mary  his  wife  fay, 
44  that  the  faid  plea  by  them  the  faid  Thomas  and  Mary 
44  in  manner  and  form  aforefaid  pleaded,  and  the  matter 
44  therein  contained,  are  good  and  fufficient  in  the  law  to 
44  qualh  the  faid  writ  of  them  the  faid  earl  and  countefs, 
44  which  faid  plea  and  the  matter  therein  contained,  they 
44  the  faid  Thomas  and  Alary  are  ready  to  verify,  as  the 
44  Court,  fcsV.  And  becaufe  the  faid  earl  and  countefs 
44  have  not  anfwered  to  the  faid  plea,  nor  have  hitherto 
44  *  any  ways  gainfaid  it,  they  the  faid  Thomas  and  Alary% 
44  as  before,  pray  judgment  of  the  aforefaid  writ,  and  that 
44  the  fame  writ  be  quaOied,  £5V. 

44  But  becaufe  the  Court  of  the  faid  lady  the  queen  now 
44  here,  is  not  yet  advifed  of  giving  their  judgment  of  anjd 

44  concerning 
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44  concerning  the  premifes,  day  is  therefore  given  to  the 

44  faid  parties  before  the  lady  the  queen,  until 

44  wherefoever,  isc,  of  hearing  their  judgment  of  and  con- 
44  cerning  the  faid  premifes,  becaufe  the  Court  of  the  faid 
44  lady  the  queen  now  here,  is  not  yet  thereof,  Istc" 


Pleas  before  our  Lady  the  Queen  at  Weftminfter,      [  708  ] 
of  the  Term  of  St.  Michael  in  the  Firji  Tear 
of  the  Reign  of  our  Lady  Anne,  now  Queen 
of  England,  &V.     Roll  344, 

Haywood  againft  Davies  and  others. 

Middle/ex,  "    T%  E  it  remembered,  That  on  Friday  next  ?„,  l0+t  Salk. 

to  wit.    4C  *•*    after  three  weeks  from  the  day  of  St.  4«  s#  c« 
44  Michael  in  this  fame  term,  before  the  lady  the  queen  at 
44  Wejlminfter,  comes  Rebecca  Haywood  by  William  Smyth 
44  her  attorney,  and  brings  into  the  court  of  the  faid  lady 
44  the  queen  now  here  !>cr  certain  bill  againft  Margaret 
44  Davis,  otherwife  Davifon,  and  Mary  Bonner  in  cuftody 
44  of  the  marfhal,  &V,,  of  a  plea  of  trefpafs,  and  there  are 
44  pledges  of  profecuting,  namely  jfihn  Doe  and  Richard 
44  Roe,  which  faid  bill  folioweth  in  thefe  words,  that  is  to 
44  fay,  Middle fex%  to  wit,  Rebecca  Haywood  complains  of  Trejpaft  for 
44  Margaret  Davis,  otherwife  Davifon,  and  Mary  Bonner  t^ingl  of^e"1" 
44  in  the  cuftody  of  the  marfhal  of  the  Marfhalfca  of  our  plaintiff's  ciofe 
44  lady  the  queen,  before  the  queen  herfelf  being,  for  that  ^i^'  ^J 
44  they  the  fame  Margaret  and  Mary,  on  the  flrft  day  of  p^Irum! 
44  Oclober,  in  the  firit  year  of  the  reign  of  our  lady  Anne, 
44  now  Queen  of  England,  &c,  with  force  and  arms,  tsV., 
44  the  clofe  and  court-yard  of  the  faid  Rebecca  in  the  parifli 
44  of  Stebunheath,  otherwife  Stepney,  in  the  county  of  Mid- 
44  dlefex  aforefaid,  broke  and  entered,  and  her  the  faid  Re- 
44  becca,  in  the  quiet  ufe  at  d  occupation  of  the  faid  clofe 
44  and  court-yard,  did  then  and  there  difturb  and  hinder; 
44  and  alfo  for  that  they  the  fame  Margaret  and  Mary  af- 
44  terwards,  to  wit,  the  day  and  year  atorefaid,  with  force 
44  and  arms,  isV.,  another  clofe  and    court-yard  of  the 
44  fame  Rebecca,  in  the  parifli  and  county  aforefaid,  did 
44  break  and  enter,  and  five  hundred  pails  of  water  and 
44  other  water  of  the  fame  Rebecca,  to  the  value  of  twenty 
44  (hillings,  from  and  out  of  a  certain  fountain  of  her  the 
44  fame  Rebecca,  in  the  parifli  and  coynty  aforefaid  being, 
44  .without  the  licence  of  her  {he  faid  Rebecca^  and  againft 
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*€  her  will,  from  and  out  of  the  fountain  aforefaid,  then 
«*  and  there  did  take  and  carry  away ;  and  alfo  for  that 
c«  they  the  fame  Margaret  and  Mary  afterwards,  to  witf 
*'  the  fame  day  and  year  lad  abovefaid,  with  force  and 
"  arms,  toV.,  a  great  quantity  of  dirt,  foil,  and  water,  in 
"  and  upon  the  land  and  another  court-vard  of  the  fame 
*•  Rebecca  in  the  parifh  arffl  county  aforefaid,  did  then  and 
"  there  put,  place,  pour  out,  and  caft  forth,  and  other 
"  enormities  to  the  fame  Rebecca  did  then  and  there  com- 
*'  mit,  againft  the  peace  of  our  faid  lady  the  queen  that 
"  now  is,  and  to  the  damage  of  her  the  faid  Rebecca  thirty 
"  and  nine  (hillings :  And  therefore  (he  brings  this  fuit, 

«  And  the  faid  Margaret  and  Mary  in  their  proper 
«c  perfons  come  and  defend  the  force  and  injury,  faV.  and 
4<  pray  judgment  of  the  faid  bill  of  her  the  faid  Rebecca, 
"  and  that  the  fame  bill  may  be  quafhed,  becaufe  they 
"  fay  that  the  clofe  and  court-yard,  and  alfo  the  places 
"  in  which  the  faid  trefpafles  are  fuppofed  to  be  done, 
«*  are,  and  at  the  fame  time  when,  tsfc.  were  one  acre  of 
"  land,  and  that  the  faid  Rebecca  at  the  fame  time  wheri, 
u  &c.  had  nothing  in  the  fame  acre  of  land,  unlefs  tef- 
*€  gether  and  undividedly  with  the  faid  Mary  Bonner,  who 
"  is  in  full  life  at  the  parifh  of  Stepney  in  the  county  of 
u  Middle/ex  :  And  this  they  are  ready  to  verify.  Whcre- 
"  fore  they  pray  judgment  of  the  faid  bill,  and  that  the 
M  fame  bill  may  be  quafhed,  feV. 

<(  And  the  faid  Rebecca  faith,  that  the  aforefaid  bill  of 
«€  her  the  faid  Rebecca,  for  the  reafon  before  alleged, 
"  ought  not  to  be  quafhed,  becaufe  (he  faith  (he,  at  the 
c*  fcveral  times  the  feveral  trefpafles  aforefaid  are  fup- 
c<  pofed  to  be  committed,  was  fole  feifed  of  the  faid  clofe 
4€  and  court-yard  in  the  declaration  of  hei  the  faid  2?*- 
C€  becca  firft  mentioned,  and  alfo  of  the  faid  clofe  and 
M  court-yard  in  the  declaration  aforefaid  of  her  the  faid 
<c  Rebecca  fecondly  mentioned,  and  of  the  aforefaid  foun- 
4<  tain  in  that  declaration  in  like  manner  mentioned,  arid 
€€  alfo  of  the  third  court -yard  in  the  faid  declaration  of 
<c  the  faid  Rebecca  thirdly  mentioned,  and  that  the  afore- 
"  faid  Margaret  and  Mary,  at  the  faid  feveral  times  when, 
'*  Wr.  did  com n« it  the  feveral  trefpafles  aforefaid,  as  the 
<c  faid  Rebecca  by  her  faid  declaration  above  complains 
€t  againft  them  ;  without  that,  that  the  faid  Mary  Bonner 
<f  at  the  refpeftive  times  aforefaid,  or  any  of  them,  had 
«*  any  thing  in  the  faid  premifes,  or  any  of  them  :  And 
44  fhe  prayeth  that  this  may  be  inquired  by  the  country. 

"  And  the  faid  Margaret  Davis,  otherwife  Davifen, 
C€  and  Mary  Bonner  fay,  that  the  plea  aforefaid  by  her 
'*  the  faid  Rebecca  Haywood,  in  manner  and  form  above 

2  «  by 
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"  by  their  faid  replication  pleaded,  and  the  matter  in  the 
<c  fame  contained,  are  not  fufficient  in  law  to  compel 
"  them  the  faid  Margaret  and  Mary  to  anfwer  the  bill 
*c  of  her  the  faid  Rebecca,  to  which  faid  plea  they  the 
u  fame  Margaret  and  Mary  need  not,  neither  by  the  law 
<(  of  the  land  are  they  bound  in  any  manner  to  anfwer : 
€<  And  this  they  are  ready  to  verify.  Wherefore  for  want 
*«  of  a  fufficient  replication  of  the  faid  Rebecca  in  this  be- 
41  half,  they  the  faid  Margaret  and  M^ary  as  before  pray 
"  judgment  of  the  faid  bill  of  her  the  faid  Rebecca,  and       r  - 

"  that  the  fame  bill  may  be  quaflied.  And  for  caufes  of  L  71^  J 
"  demurrer  in  law  in  this  behalf,  according  to  the  form 
c*  of  the  ftatute  in  fuch  cafe  lately  made  and  provided, 
*c  the  faid  Margaret  and  Mary  here  (flew  to  the  Court 
"  thefe  caufes  following ;  For  that  the  faid  plea  of  her 
. "  the  faid  Rebecca  is  double,  uncertain,  and  wants  form, 
**  and  concludes  to  the  country. 

"  And  the  faid  Rebecca  Haywood  faith,  that  the  plea  Joinder  la  de» 
€C  aforefaid,  by  her  the  ftid  Rebecca  in  manner  and  form  mttntf# 
«  aforefaid  in  her  replication  above  pleaded,  and  the  mat- 
«•  ter  in  the  fame  contained,  are  good  and  fufficient  in 
4*  law  to  compel  them  the  faid  Margaret  Davis  and  Mary 
u  Bonner  to  anfwer  the  bill  aforefaid  of  her  the  faid  Re- 
<c  becca\  which  faid  plea,  and  the  matter  in  the  fame 
"  contained,  the  fame  Rebecca  is  prepared  to  verify  and 
**  prove  as  the  Court,  &c.  And  becaufe  the  faid  Maga- 
**  ret  and  Mary  have  not  anfwered  that  plea,  nor  have 
**  hitherto  in  anywife  contradicted  it,  the  fame  Rebecca 
"  prays  judgment ;  and  that  the  faid  Margaret  and  Mary 
€«  may  further  anfwer  the  faid  bill  of  her  the  faid  Re- 
"  becca,  &c.  But  becaufe  the  Court  of  our  faid  lady  the 
"  queen  now  here,  are  not  yet  advifed  of  giving  their 
"  judgment  of  and  concerning  the  premifes,  a  day  there- 
"  fore  is  given  to  the  faid  parties  before  our  lady  the 
cc  queen  at  WefimnBer  until  Tuefday  next  after  eight  days 
**  from  the  day  of  St.  Martin,  for  hearing  their  judgment 
u  of  and  concerning  the  premifes,  for  that  the  Court 
"  of  our  faid  lady  the  queen  now  here  is  not  yet  there- 
«  of,  '«?• 

a  A  Rejjfondeas  oufier  awarded.* 
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Pleas  before  our  Lady  the  Styeen  at  Wcftmin- 
fter,  in  the  Term  of  Saint  Michael  in  the  Fifth 
Tear  of  the  Reign  of  our  Lady  Anne,  now 
%uecn  of  Great  Britain,  &c.     Roll  439. 
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Indebitatus  af- 
fumpfit  forma- 
fan's  work  and 
fnattriali  found 


Middle/ex,  "   t>  E  it  remembered,  That  on   Wednefdaj 
to  wit.      <«  **   next  after  three  weeks  from  the  day  of 
•c  Saint  Michael  in  this  fame  term,   before  our  lady  the 
"  queen  at  Wejtminjler,  cometh  Thomas  Stroud  by  Daniel 
"  Brown  his  attorney,  and  produceth  in  the  court  of  our 
cc  lady  the  queen  that  now.  is  here  his  certain  bill  againft 
*"  the  lady  [or  dame]  Elizabeth  Gerrard,  otherwife  Gar- 
ic  rett,  in  the  cuftody  of  the  marfhal,  Isfc.  of  a  plea  of 
"  trefpafs  upon  the  cafe,  and  there  are  pledges  of  profe- 
«c  cuting,  to  wit,  John  Doe  and  Richard  Roe9  which  faid 
"  bill  followeth  in  thefe  words,  to  wit,  Middltfex,  to  wit, 
cc  Thomas  Stroud  complains  of  the  lady  Elizabeth  Gerrard, 
."  otherwife  Garrett,  in  the  cuitody  of  the  marfhal  of  the 
"  Marfhaljea  of  our  lady  the  queen  before  the  queen  her- 
ic  felf  being  ;  for  that,  to  wit,  that  whereas   the    faid 
u  Elizabeth  on  the  tenth  day  of  OcJober  in  the  fifth  year 
€<  of  the  reign  of  our  lady  Anne,  now  queen  of  England, 
"  isfc.  at  the  parifli  of  St.  Clement  Danes  in  the  county  of 
Middle/ex  afore  faid,  was  indebted  to  the  faid  Thomas  in 
fifteen  pounds  of  lawful  Englijh  money,  as  well  for 
divers  mafon's  works  by  him  the  faid  Thomas  for  the 
aforefafd  Elizabeth  at  the  fpecial  in  (lance  and  requeft  of 
«  the  faid  Elizabeth  before  then  made  and  performed,  as 
"  for  (lone  and  other  materials  and  neceffaries  in  and 
cc  about  the  doing  and  performing  the  faid  works  ufed 
iC  and  employed  by  him  the  faid  Thomas*  at  the  like  in- 
"  fiance  and  requeft  of  the  faid  Elizabeth  found  and  pro- 
"  vided ;  and  being  fo  thereupon  indebted,  (he  the  fame 
<e  Elizabeth  in  confideration  thereof  undertook  and  did  - 
then  and  there  faithfully  promife  the  faid  Thomas  that 
fhe  the  faid  Elizabeth,  when  thereafter  required  fo  to 
do,  would  well  and  faithfully  pay  and  fatisfy  the  faid 
Quantum  meruit  «*  fifteen  pounds  to  the  faid  Thomas :  And  whereas  alfo 
the  faid  Thomas,  afterwards,  to  wit,  the  fame  day  and 
«*  year  abovementioned,   at  the  pariih  aforefaid  in  the 
*€  county  aforefaid,  at  the  ljke  inftance  and  requeft  of  the 
*ft  fame  Elizabeth  had  done  and  performed  for  the  afore- 
cc  faid  Elizabeth  divers   other  mafon's  works,  and  had 
*'  found  and  provided  and  ufed  ftones  and  other  materials 

«  a.n<l 
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M  and  things  neceflary  in  and  about  the  doing  and  per* 
"  forming  of  the  faid  works  laft  mentioned;  the  faid 
44  Elizabeth  in  confideration  thereof,  afterwards,  to  witt 
44  the  fame  day  and  year  aforefaid,  at  the  parifh  aforefaid 
44  in  the  county  aforefaid,  undertook,  and  then  and  there 
44  faithfully  promifed  the  faid  Thomas,  that  (he  the  fame 
44  Elizabeth  would  well  and  truly  pay  and  fatisfy  to  ther 
44  faid  Thomas,  when  {he  fhould  afterwards  be  re- 
44  quefted  the  fame,  as  well  fo  much  money  as  the 
44  fame  Thomas  mould  reafonably  deferve  to  have  for 
44  the  faid  other  mafqn's  works  laft  mentioned,  at  the 
44  time  of  the  doing  and  performing  the  fame,  as  alfo' 
44  fo  much  money  as  the  aforefaid  (tones  and  other  ma«* 
44  terials  and  things  neceflary  laft  mentioned,  at  the  time 
44  of  the  finding  and  providing  of  the  fame  were  reafon-' 
44  ably  worth  :  And  the  faid  Thomas  in  fa£t  faith,  that  he 
44  the  faid  Thomas,  for  the  faid  mafon's  works  laft  men- 
44  tioned,  at  the  time  of  doing  and  performing  the  fame, 
44  reafonably  deferved  to  have  other  fifteen  pounds  of  liker 
44  lawful  Engli/b  money ;  and  that  the  faid  (tones  and 
"  other  materials  and  things  neceflary  laft  mentioned  at 
44  the  time  of  the  finding  and  providing  of  them  were* 
44  reafonably  worth  other  fifteen  pounds  of  like  lawful 
44  Englijb  money,  to  wit,  at  the  parifli  aforefaid  in  the  [  7  * 2  J 
44  county  aforefaid,  of  which  the  faid  Elizabeth  then  and 
44  there  had  notice  :  And  wjicreas  alfo  the  faid  Elizabeth, 
44  afterwards,  to  wit,  the  fame  day  and  year  abovefaid,  at 
44  the  parifli  aforefaid  in  the  faid  county,  was  indebted  to 
44  the  faid  Thomas  in  other  fifteen  pounds  of  like  hwfuf 
44  Engli/b  money,  as  well  for  other  mafon's  work  for  the 
44  faid  Elizabeth,  by  the  fame  Thomas,  at  the  like  fpecial  indebitatus  af- 
44  inftance  and  iequeft  of  the  fame  Elizabeth,  before  that  fompfi:  as  well 
44  time  wrought  and  done,  as  for  divers  materials  and  (™£^fa°tk' 
44  things  neceflary,  ufed  in  and  about  the  fame  work  by  t 

44  the  aforefaid  Thomas,  at  the  like  inftance  and  requeft  of 
44  the  faid  Elizabeth,  before  then  bought,  found,  and  pro- 
44  vided,  as  for  divers  fums  of  money,  for  the  faid  Eliza- 
44  beth,  by  the  fame  Thomas,  at  the  like  inftance  and  requeft 
44  of  her  the  faid  Elizabeth,  before  that  time  laid  out  and* 
44  diftmrfed  ;  and  being  fo  indebted  the  faid  Elizabeth  af- 
44  terwards,  to  wit,  the  day  and  year  aforefaid,  at  the  pa- 
14  rifli  aforefaid  in  the  county  aforefaid,  in  confideration 
44  thereof  undertook,  and  then  and  there  did  faithfully 
44  promife  the  faid  Thomas,  that  (he  the  fame  Elizabeth 
44  would  well  and  faithfully  'pay  and  fatisfy  the  faid  laftr- 
44  mentioned  fifteen  pounds  to  the  aforefaid  Thomas,  when 
44  (he  (hould  be  thereunto  afterwards  requefted:  And 
44  whereas  alfo  the  faid  Elizabeth  afterwards,  to  wit,  the 
44  fame  day  and  year  above  mentioned^  at  the  parifli  afore-' 

44  faid 
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«  fail  in  the  County  aforefaid,  in  consideration  that  the 
«  faid  Thomas,  at  the  like  fpecial  inftance  and  requeft  of 
Indebitatui  af-   «*  the  faid  Elizabeth,  had  wrought  and  done  for  the  fame 
frmpfitforwwk.  cc  fji^heth  od^  work  belonging  to  a  mafon,  Lor  mafon> 
"  work,]  took  upon  herfelf,  and  then  and  there  did  faith* 
«  fully  promife  the  faid  Thmnas%  that  fee  the  fame  Eliza* 
**  beth  would  well  and  truly  pay  and  fatisfy  twenty  pounds 
"  of  the  like  lawful  money  of  England,  for  the  faid  laft- 
«*  mentioned  work  by  the  fame  Thomas  for  the  faid  Eliza- 
«  beth  fo  wrought  and  done  as  aforefaid,  to  the  fame  Tbo* 
«*  mas,  when  thereunto  after  required  :  Yet  the  faid  Eli- 
trrtft-  *4  zabeth  her  feveral  promifes  and  aflumptions  aforefatd  in 

4<  nowife  regarding,  but  contriving  and  fraudulently  in- 
«*  tending  the  fame  Thomas  in  this  behalf  craftily  and 
«*  fubtilly  to  deceive  and  defraud,  the  aforefaid  fcveral 
**  fums  of  money,  or  any  part  thereof,  hath  not  yet  paid 
«  to  the  faid  Thomas,  (although  the  faid  Elizabeth  by  the 
«  faid  Thomas  afterwards,  to  wit,  the  twelfth  day  of  OR<h 
"  ber  in  the  fifth  year  aforefaid,  at  the  parilh  aforefaid,  in 
«*  the  county  aforefaid,  and  oftentimes  afterwards,  was  re* 
"  quired  fo  to  do,)  but  hath  hitherto  altogether  refufedf 
"  and  ftill  doth  refufe  to  pay  him  the  fame.  Wherefore 
**  the  faid  Thomas  faith  that  he  is  injured,  and  hath  da* 
**  mage  to  the  value  of  fixty  pounds :  And  therefore  ho 
u  brings  this  fuit,  &c. 
Mtfeomer plead,  cc  And  the  Lady  Honor  Gerrard,  agamft  whom  the 
cdimbtftiiicat.  m  aforcfaid  <rhomas  exhibited  his  bill  by  the  name  of  the 
"  Lady  Elizabeth  Gerrard,  otherwife  Garret,  in  her  pro* 
<(  per  perfon  comes  and  defends  the  force  and  injury,  i$c<% 
•c  and  prays  judgment  of  the  faid  bill,  becaufe  (he  faith 
C€  that  (he  was  baptized  by  the  name  of  Honor,  to  wit,  at  . 
*'  the  parifh  of  St.  Clement  Danes  aforefaid^  and  by  the 
"  fame  name  hath  been  always  from  her  baptiim  to  this 
u  time  known  and  called ;  without  that,  {he  the  faid  Ho- 
tt  nor  now  is,  or  ever  was  known  or  called  by  the  name  of 
"  Elizabeth,  as  by  the  bill  aforefaid  is  above  fuppofed  a 
*c  And  this  (he  is  prepared  to  verify  :  Wherefore  fhe  prays 
"  judgment  of  the  aforefaid  bill,  and  that  the  faid  bill  may 
•*  bequafhed. 

"  And  the  faid  Thomas  Stroud  prays  a  day  to  imparle  to 

c*  the  plea  aforefaid  •,  and  it  is  granted  to  him,  Gfc.     And 

HepU  "  hereupon  a  day  is  given  to  the  faid  parties  before  our 

"  lady  the  queen  at  Wejlminjler,  until  Thurfday  next  aftcf 

Imparlances  for    "  cignt  day 8  from  the  day  of  St.  Hilary,  that  is  to  lay,  for 

the  plaintiff.       cc  ^  af0refaid  Thomas  to  imparle  to  the  aforefaid  plea,  and 

«*  then  to  reply,  &c.    At  which  day  before  our  lady  the? 

u  queen  at  Weftmitijler  came  as  well  the  faid  Thomas  Stroutf 

"  by  his  attorney  aforefaid,  as  the  faid  defendant  in  her 

"  proper  perfon ;  and  the  faid  Thomas  prays  a  further  day 

«  to 
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««  to  unparle  to  the  aforefaid  plea;  and  it  is  granted  to 
*«  him,  tgc.\  and  upon  this  a  further  day  is  given  to  the 
*'  faid  parties  before  our  lady  the  queen  at  Wejlminfler, 
**  until  Wedmjday  next  after  fifteen  dap  from  the  day  of 
«  Eajler,  that  is  to  fay,  for  the  faid  Thomas  to  imparle  to 
"  the  aforefaid  plea,  and  then  to  reply,  &c.    At  which  Replication  hy 
"  day,  before  the  lady  the  queen  at  Wefindnfler,  cometh  way  of  eftoppd, 
«  as  well  the  faid  Thomas  Stroud  by  his  attorney  aforefaid,  ^^x^m 
"  as  the  aforefaid  defendant  in  her  proper  perfon :  And  by  the  name  of 
' "  the  faid  Thomas  faith,  that  the  faid  Lady  Gerrard,  other-  Ei«. 
*'  wife  Garret ,  the  perfon  againft  whom  the  faid  Thomas 
"  exhibited  the  faid  bill  by  the  name  of  Lady  Elizabeth 
**  Gerrard>  otherwife  Garret \  to  his  aforefaid  plea  ought 
"  not  to  be  admitted  to  quaih  the  faid  bill  of  the  faid  Tho*  v 

"  mas,  becaufe  he  faith,  that  (he  the  faid  Lady  Gerrard, 
**  otherwife  Garret,  the  perfon  againft  whom  the  faid 
"  Thomas y  in  the  term  of  St.  Michael  laft  paft,  exhibited 
•*  his  faid  bill  by  the  name  of  the  Lady  Elizabeth  Gerrard, 
"  otherwife  Garret ',  in  this  faid  term  of  St.  Michael,  put 
"  in  common  bail  in  court  here,  at  the  fuit  of  the  laid 
"  lbomasi  in  the  plea  aforefaid,  by  the  name  of  Lady  Eli- 
"  zabetb  Garret,  as  by  the  record  thereof  remaining  in  the 
"  fame  court  of  our  (aid  lady  the  queen  before  the  queen 
u  herfelf  at  Wefiminfter  more  folly  appeareth :  And  this 
"  he  is  prepared  to  verify  by  the  (aid  record :  Wherefore 
c<  he  prayeth  judgment  if  the  faid  Lady  Gerrard,  otherwife 
"  Garret,  the  perfon  againft  whom  the  fame  Thomas  ex* 
((  hibited  his  faid  bill  by  the  name  of  Lady  Elizabeth  Ger- 
'*  rard,  otherwife  Garret,  ought  to  be  admitted  to  her  faid 
44  plea  to  the  quafliing  of  his  faid  bill  againft  the  faid  re* 
«  corf,  (Sic. 

"  And  the  aforefaid  Honor  Gerrard,  againft  whom  the  Demurrer. 
"  aforefaid  Thomas  exhibited  his  bill  aforefaid  by  the  name 
"  of  Lady  Elizabeth  Gerrard)  otherwife  Garret,  faith,  that 
**  the  aforefaid  plea  by  the  faid  Thomas  in  manner  and 

V  form  aforefaid  above  in  his  replication  pleaded,  and  the       f  714  1 
u  matter  in  the  fame  contained,  are  not  fufficient  in  law 

V  to  compel  her  the  faid  Hot/or  to  anfwer  the  faid  bill  of 
"  him  the  faid  Thomas ;  To  which  faid  p}ea  flic  the  fame 
((  Honor  need  not,  nor  is  by  the  law  of  the  land  obliged  in 
"  any  manner  to  anfwer :  And  this  fee  is  ready  to  verify  : 
"  Wherefore  for  default  of  a  fufficient  replication  in  this 
<c  behalf,  (he  the  laid  Honor,  as  before,  prays  judgment  of 
"  the  faid  bill,  and  that  the  fame  bill  may  be  qttafhed,  Uc. 

"  And  the  faid  Thomas  faith,  that  the  faid  plea  by  the  laid  J*»fa*. 
**  Thomas  in  manner  and  form  aforefaid  above  in  his  re- 
"  plication  pleaded,  and  the  matter  therein  contained,  are 
"  good  and  fufficient  in  law  to  compel  the  faid  Elizabeth 
"  to  anfwer  to  the  aforefaid  bill  of  the  faid  Thomas  there- 

«  upon 
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"  upon  againft  the  faid  Elizabeth :  Which  faid  plea,  artel 
*'  the  matter  in  the  fame  contained,  the  faid  Thomas  is 
"  prepared  to  verify  and  prove,  as  the  Court,  &c.  And 
"  becaufe  the  faid  Elizabeth  hath  not  anfwered,  nor  hath 
«*  hithtfrto  in  any  wife  contradi&ed  it,  he  the  fame  Thomas, 
"  as  before,  prayeth  judgment,  and  that  the  faid  Elizabeth 
"  be  compelled  to  anfwer  to  the  a  fore  faid  bill  of  the  faid 
c<  Thomas,  £sV.  But  becaufe  the  Court  of  our  faid  lady 
cc  the  queen  now  here  are  not  advifed  of  giving  their  judg- 
<(  ment  of  and  concerning  the  premifes,  day  therefore  is 
"  given  to  the  aforefaid  parties  before  our  lady  the  quecrt 

*«  at  Wejlminjler,  until  ....  day  next  after of 

ct  hearing  their  judgment  of  and  concerning  the  faid  pre- 
"  mifes ;  for  that  the  Court  of  our  faid  lady  the  queen 
«*  now  here  is  not  yet  thereof,  tsV ." 


Pleas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the  Tenth 
Tear  of  the  Reign  of  our  Lord  William  the 
Third,  now  King  of  England,    fcfc.     Roll 
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Johnfon  againft  Long. 
[3  Ld.  Raym.  Entries  389.  S.  C] 


S*lk,,s,carth'  Somerfety  "   r>E  it  rernembered,  That  heretofore,  to  wif, 

455-  »-c.  tQwiu  u   £5    in  the  term  of  St.  Michael  lab  paft,  be- 

**  fore  the  lord  the  king  at  Wejlminfter,  came  Timcthy 

Ci  Johnfon  by  Philip  Hodges  his  attorney,  and  brought  into 

Declaration  for  a  **  the  court  of  our  faid  lord  the  king  then  there,  his  cer- 

nufance.  «t  tain  bill  againft  John  Long,  in  the  cuftodyof  the  mar- 

iC  flial,  &c,  of  a  plea  of  trefpafs  upon  the  cafe,  and  there 

**  are  pledges  of  profecuting,  to  wit,  John  Doe-ztid  Rich- 

f  71  £  1        "  art*  ^fie'  w^c^  ^a^  bill  foiloweth  in  thefe  words,  to  wit, 

^         "  Somerfet,  to  wit,  Timothy  Johnfon  complains  of  John 

**  Long,  in  the  cuftody  of  the  marfhal  of  the  Marfhalfea 

*•  of  the  lord  the  king  that  now  is,  before  the  king  himfelf 

**  being,  for  that,  to  wit,  That  whereas  the  faid  Timothy, 

**  on  the  twenty-firft  day  of  April  in  the  eighth  year  of  the 

€t  reign  of  our  Lord  William  the  Third  now  King  of  Eng- 

"  land,  EsV.,  and  ever  after  to  this  time,  was  poffefled  and 

44  ftill  is  poffefled  of  a  certain  ancient  work-houfe,  fituatc 

44  and  being  in  the  parifti  of  Whatley  in  the  county  afore- 

44  faid,  in  which  work  -hcufe  on  the  fame  twenty-firft  day 

44  of 
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*c  of  April  in  the  eighth  year  aforefaid^  and  from  rime 

*•  whereof  the  memory  of  man  is  not  to  the  contrary,  PoflTeffion  alleged 

"  there  was  a  certain  ancient  window  in  the  weft  part  of  J^?/1^^" 

*<  the  fame  work-houfe,  through  which  a  very  wholefome  waJ  *  ,£,£2* 

M  air  and  a  chearing  light  entered  and  came  in,  and  ufed  tim:  out  of 

«*  and  was  accuftomed  to  enter  and  come  in  on  the  fame  mind# 

«*  twenty-firft  day  of  April  in  the  eighth  year  aforefaid, 

*'  and  for  all  the  time  aforefaid,  to  the  great  benefit  and 

"  advantage  of  the  occupiers  of  the  ftid  work-houfe  :  And 

€C  whereas  the  faid   John  on  the  firft  day  of  April  in  the 

"  eighth  year  aforefaid,  and  always  afterwards  to  this 

"  time,  had  been  pofleflcd,  and  doth  (till  remain  poflefied 

*•  of  a  certain  parcel  of  land,  with  the  appurtenances,  fi-  Defendant's  poi- 

"  tuate,  lying,  and  being  in  the  parith  of  Whatley  afore-  fe5lond!J\a  f?* 

"  faid  in  the  county  aforefaid,  lying  contiguous  to  the  d^w.  jwnin* 

u  aforefaid  work-houfe,  and  being  fo  pofleffed  thereof,  the 

••  faid  John  contriving  and  fraudulently  intending  many 

"  ways  to  burthen  and  opprefs  the  faid  Timothyy  and  al- 

cc  together  to  deprive  him  the  faid  Timothy  of  the  air  and 

"  light  which  into  the  work-houfe  aforefaid  through  the 

«*  window  aforefaid  ufed  and  was  accuftomed  to  enter  and 

*'  come  in,  and  to  (lop  up  the  aforefaid  work-houfe  with 

•'  horrid  darknefs,  and  altogether  to  deprive  the  faid  27- 

"  mothy  of  the  ufe  and  advantage  of  the  faid  work-houfe, 

*c  on  tne  firft  day  of  April  in  the  eighth  year  aforefaid,  at 

•*  Whatley  aforefaid,  in  the  county  aforefaid,  ere&ed  and 

"  built  anew  a  certain  wall  upon  the  faid  parcel  of  land  of 

•«  the  faid  John,  fo  near  the  faid  work-houfe,  that  by  the  ' 

"  fame  ere&ion  of  the  wall  aforefaid,  the  faid  window  on 

"  the  faid  twenty-firft  day  of  April,  and  always  after,  to 

"  the  day  of  exhibiting  this  bill,  to  wit,  the. twenty-third 

"  day  of  O&ober  in  the  ninth  year  of  the  reign  of  our  faid 

"  lord  the  now  king,  was  very  much  (lopped  up  and  dark-  Defendant  ob- 

«  ened,  whereby  the  fame  Timothy  totally  loft  and  was  dc-  {Sfthi£b 

**  prived  of  the  whole  advantage  and  eafement  of  the  faid  the  piaTntiff  loft 

"  window,  and  the  comfort  and  wholefomnefs  of  the  air  the  benefit  of  his 

€*  and  light  which  ufed  to  enter  and  come  in  and  upon  ***** 

"  the  faid  window  as  aforefaid,  and  the  whole  ufe  and 

"  profit  of  the  faid  work-houfe  from  the  faid  twenty-firft 

4i  day  of  April  in  the  eighth  year  aforefaid,  to  the  afore- 

"  faid  twenty-third  day  of  Oclober  in  the  ninth  year  afore* 

"  faid  :  Wherefore  the  faid  Thomas  faith,  that  he  is  preju- 

"  diced  and  damnified  to  the  value  of  forty  pounds:  And 

u  thereupon  he  brings  this  fuit,  &c.  r  «  j  g  1 

"  And  now  at  this  day,  to  wit,  Friday  next  after  the  hnpviaace. 
«*  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
"  which  day  the  faid  John  Long  had  leave  to  imparle  to 
*«  the  faid  bill,  and  then  to  anfwer,  &c.  before  our  lord 
**  the  king  at  Wejlminjler  comes  as  well  the  faid  Timothy 
*  «*  by  his  attorney  aforefaid,  as  the  faid  John  by  Jacob  Long 
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"  his  attorney,  and  the  faid  John  defends  the  force  and ' 

41  injury,  when,   \*fc.   And  foith  that  the  faid  Timothy 

"  ought  not  to  have  or  maintain  his  faid-  a&ion  thereupon 

4i  againft  hira,  becaufe  he  faith  that  the  aforefaid  Titnotbf 

44  heretofore,  to  wit,  in  Rafter  term  in  the  eighth  year  of 
44  the  reign  of  our  faid  lord  the  king,  that  now  is,  in  the 


pi*«u  anther  u  court  0f  t\ie  faft  \pv&  thc  ft^  before  the  king  himfelf 
?Sfefo  Am  "  h***  to  ™*s  at  Weflmhtfter^m  the  county  of  Middle/ex* 
nuifanccin  bar.  "  impleaded  the  fame  Join  Long  in  a  certain  plea  of  tref- 


«-#♦•    f   »,  P**  }*Von  ^c  ea^c»  awkring  againft  him,.  That  whereat 

fWrfcdl*    "  ***  famc  Timrtiy  oi^thc  tenth  day  of  QcloBer  in  the  fe- 
tfen.  4i  venth  year  of  the  reign  of  our  lord  the  king  that  ijow 

44  is,  and  always  afterwards  until  that  tune,  had  been* 
"  and  then  was  poflefled  of  a  certain  ancient  work-houfe* 
44  .fituate  and  being  m  the  parifli  of  Whailey  in  the  county 
44  afore  faid,  and  that  in  that  work-houfe  on  the  fame 
"  tenth  day  of  Oclober  in  the  feventh  year  abovefaid* 
44  and  from  time  whereof  the  memory  of  man  was  not 
44  then  to  the  contrary,  there  was  a  certain  ancient  win* 
44  dow  in  the  weft  part  of  the  faid  work-houfe,  and  that 
44  through  the  fame  window  the  moft  wholefone  air  and 
44  light  entered  and  came  m  on  the  fame  tenth  day  of  Oc- 
44  tober  in  the  feventh  year  afbrtfaid,  and  for  the  whole 
44  time  abovefard  entered  and  came  in,  and  was  ufed  and 
4<  accuftomed  to  enter  and  come  in,  to  the  great  bene- 
44  fit  and  advantage  of  the  occupiers,  of  the  laid  work- 
44  houfe ;  and  that  the  faid  John  on  the  faid  tenth  day  of 
€t  Oclober  in  the  feventh  year  aforefaid,  and  always  after- 
4C  wards  until  that  time,  had  been  poflefled,  and  then  war 
ift  poflfefi'ed  of  a  certain  parcel  of  land  with  the  sjppurte* 
44  nances,  fituate,,  lying,  and  being  in  the  parifli  of  What- 
44  ley  in  the  county  aforefaid,,  lying  contiguoufly  to  the 
44  atorcfaid  work-houfe ;  and  being  fo  poflefled  thereof,  the 
4i  faid  John  contriving  and  fraudulently  intending  many 
44  ways  to  burden  and  opprefc  the  faid  Timothyt  and  alto- 
44  gether  deprive  him  the  faid  Tmotlsy  of  the  air  and  light 
"  which  ufed  and  was  accuftomed  to  come  and  enter  into 
44  the  faid  work-houfe  through  the  window  aforefaid,  and 
44  to  flop  up  the  work-houfe  aforefaid  with  terrible  dark- 
4<  nefs,  and  wholly  to  deprive  the  faid  Timothy  of  the  ufe 
44  and  advantage  of  the  faid  work-houfe,  on  the  faid  tenth 
M  day  of  October  in  the  feventh  year  aforefaid,  at  Whailey 
*4  aforefaid  in  the  county  aforefaid,  did  newly  ere&  and 
44  build  a  certain  wall  upon  the  faid  parcel  of  land  of 
44  hpn  die  faid  7*i*>  fo  near  the  faid  work-houfe  that  by 
44  the  fame  ere&ion  of  tlje  wall  aforefaid,  the  aforefaid 
44  window,  oxr  the  faid  tenth  day  of  Oclober%  and  always 
44  afterwards  until  die  twentieth  day  of  April  in  the  eighth 
44  year  of  the  reign  of  the  now  king,  was  very  much 
44  flopped  up  and  darkened,  whereby  the  faid  Timothy  t»» 

«  tally 
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"  tally  loll  and  was  deprived  of  the  whole  advantage  and 

44  eafement  of  the  faid  window,  and  the  comfort  and 

44  wholefomenefs  of   the  air  and  light,   which   in  and 

44  through  the  faid  window  aforefaid  was  accuftomcd  to 

44  enter  and  come  in,  and  the  whole  ufe  and  profit  of  the* 

44  faid  work-houfe  from  the  faid  tenth  day  of  O&ober  in 

ci  the  feventh  year  aforefaid,  unto  the  faid  twentieth  day 

44  of  April  in  the  eighth  year  aforefaid :  Wherefore  the  faid 

44  Timothy  then  faid  that  he  was  injured,  and  had  received 

44  damage  to  the  value  of  forty  pounds.     And  there- 

"  upon  he  then  brought  his  fuit,  &c.     And  there  were*  /0u^"PntJ"^h_c 

44  fuch  proceedings  thereupon  in  the  fame  court  here,  to  \aiU 

44  wit,  ixWeJitninJler  aforefaid,  after  that  the  faid.  John  had  ' 

44  there  pleaded  thereunto,  that  he  was  not  thereof  guilty, 

44  and  by  a  certain  jury  of  the  country  had  been  thereof 

44  found  guilty,  That  afterwards,  to  wit,  in  the  term  of 

44  St.  Michael  then  next  following,  by  the  fame  court 

44  here,  it  was  contidered,  that  the  faid  Timothy  (hould  rc- 

44  cover  againft  the  faid  John  fourteen  pounds  for  his  da- 

44  mages  which  he  had  luftained  as  well  by  occafion  of 

44  the  premifes  in  the  fame  record  mentioned,  as  for  his 

c<  cods  and  damages  by  him  about  his  fuit  in  that  behalf 

44  laid  out,  as  by  the  record  thereof  remaining  in  the  fame 

44  court  here,  to  wit,  at  Weftminflcr  aforefaid,  more  fully  Awnmntof  th« 

44  appears.    And  the  fame  John  further  faith,  that  the  idcntitr* 

44  aforefaid  work-houfe,  window,  erection,  and  building 

44  of  the  wall  aforefaid,  in  the  faid  recited  record  men* 

44  tioned,  and  the  aforefaid  work-houfe,  window,  ere&ion, 

44  and  building  of  the  wall  aforefaid,  in  the  bill  of  the  faid 

44  Timothy  againft  him  the  faid [John  Long  now  exhibited  and 

44  abovementioned  and  exprefled,  are  the  fame  wotk-houfe, 

41  window,  ere&ion,  and  building  of  the  wall,  and  not  other 

44  nor  different ;  and  that  the  aforefaid  Timothy  in  the  above- 

44  recited  record  named  plaintiff,  and  the  aforefaid  Timothy 

44  above  in  the  faid  bill  named  plaintiff,  are  one  and  the 

44  fame  perfon,  and  not  another  nor  different ;  and  that 

44  the  aforefaid  John  in  the  faid  recited  record  named  de- 

44  fendant,  and  the  aforefaid  John  in  the  faid  bill  above 

44  named  defendant,  are  one  and  the  fame  perfon,  and  not 

44  another  nor  different :  And  this  he  is  ready  to  verify. 

44  Whereupon  he  prays  judgment  if  the  aforefaid  Timo- 

44  thy  ought  to  have  or  maintain  his  faid  2ft  ion  againft 

44  him,  life. 

44  And  the  faid  Timothy  faith,  that  he,  notwithftanding  Demurrer. 
44  any  matter  by  the  faid  John  above  in  pleading  alleged, 
44  ought  not  to  be  precluded  from  having  his  faid  action 
44  thereupon  againft  him  the  faid  John ;  becaufe  he  faith, 
44  that  the  plea  aforefaid  by  the*  faid  John  in  manner  and 
44  form  aforefaid  above  pleaded,  and  the  matter  therein 
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*  contained,  are  not  fufficient  in  the  law  to  preclude  the* 
44  fame  Timothy  from  having  his  faid  a&inn  thereupon 
•»  againft  the  faid  John ;  to  which  faid  plea  he  the  fame 
14  Timothy  hath  no  neceffity,  neither  by  the  law  of  the 
44  land  is  bound  in  any  manner  to  anfwer :  And  this  he  is- 
44  ready  to  verify.  Whereupon  for  default  of  a  fufficient 
44  anfwer  in  this  behalf,  the  fame  Timothy  prays  judgment, 
44  and  his  damages  by  occafion  of  the  premifes  aforefaid' 
44  to  be  to  him  adjudged,  isfc. 

44  And  the  aforefaid  John  faith,  that  the  faid  plea  by 
44  him  the  faid  John*  in  manner  and  form  aforefaid  above 
44  pleaded,  and  the  matter  lit  the  fame  contained,  are  good* 
•^  and  ftitlcient  in  the  law  to  preclude  the  faid  Timothy 
**  from  having  his  faid  a&ion  thereupon  againft  him  the 
44  faid  John*  which  faid  plea,  and  the  matter  in  the  fame 
44  contained,  he  the  lame  John  is  ready  to  verify  ani 
*c  prove  as  the  Court,  iffc»  And  becaufe  the  faid  Timo- 
44  thy  hath  not  anfwered  to  the  faid  plea,  nor  hitherto  any 
**  ways  contradi&ed  it,  he  the  faid  John,  as  before,  prayr 
44  judgment,  and  that  the  faid  Timothy  be  debarred  of  hav* 
Cwrt'nuance.  «  ing  his  faid  a£tion  againft  him  the  faid  JoJm.  But  bc- 
44  caufe  the  Court  of  the  faid  lord  the  king  now  here  are 
♦  u  not  yet  advifed  0$  giving  their  judgment  in  and  con- 

4C  cerning  the  premifes,  a  day  is  thereupon  given  to  the 
44  parties  aforefaid,  before  the  faid  lord  the  king  at  Wejt- 
44  minjfer,  until  Wednesday  neat  after  eight  days  from  the* 
44  day  of  St.  Martin^  of  hearing  their  judgment  therein, 
4t  for  that  the  Court  of  the  laid  lord  the  king  now  here  is 
44  not  yet  thereupon,  l$c.  At  which  day,  before  the  lord* 
c<  the  king  at  Wefminjler,  come  the  faid  parties  by  their 
44  faid  attornies  v  upon  which  all  and  lingular  the  premifes- 
44  being  fcen,  and  by  the  Court  of  the  lord  the  king  now 
<c  here  more  fully  underftood,  and  mature  deliberation* 
44  thereupon  had,  it  feems  to  the  Court  of  the  lord  the 
44  king  here,  that  the  plea  aforefaid  by  faid  John,  in  man- 
44  ner  and  form  aforefaid  above  pleaded,  and  the  matter 
44  in  the  fame  contained,  are  good  and  fufficient  in  law  to 
44  debar  the  faid  Timothy  from  having  his  faid  a&iora 
44  againft  the  faid  John.  Therefore  it  is  confidered,  that 
44  the  faid  Timothy  take  nothing  by  his  faid  bill,  but  that 
44  he  for  his  falfe  complaint  be  thereupon  in  mercy,  faV., 
44  and  that  the  faid  John  go  then  without  a  day,  taV. 
4<  And  it  is  further  confidered,  that  the  aforefaid  John  re- 
M  cover  againft  the  faid  Timothy  fix  pounds  and  ten  (hil- 
44  lings  for  his  cofts  and  charges  in  and  about  his  defence 

*  in  this  behalf  fuftained,  adjudged  by  the  Court  of  the 
44  faid  lord  the  king  now  here,  to  .the  faid  John,  by  his  af- 
4i  fent,  according  to  the  form  of  the  ftatutc  in  fuch  cafe 
44  made  and  provided}  and  that  the  afocefaid*  John  have 

*  execution- theseof,;'  vflV- 
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Pleas  before  our  Lord  the  King  and  cur  Lady 
the  §>ueen  at  Weftminfter,  of  the  Term  of 
Eafter  in  the  Second  Tear  of  the  Reign  of 
wr  Lord  William  and  our  Lady  Mary,  now 
King  and  S^neen  of  England.     Roll  43. 

Payne  againft  Partridge  and  another, 
[3  Ld.  Rayra.  Entries  4^9.  S.  C] 


Cambridge/hire^  <c  D  E  it  remembered,  That  heretofore,  *  \ 
to  wit,  "  **    to  wit,  in  the  term  of  St.  Michael  \* 


%  Mod.  189. 
1  Show.  Z4.3, 
155.     Salic.  12. 

4*  iaft  pad,  before  our  lord  the  king  and  our  lady  the  Comb.  1S0. 
4<  queen  at  Wejlminjter,  came Ifaac  Payne,  by  Humphry  §2i6  ^'c. 
41  Ambler  his  attorney,  and  brought  into  the  court  of  our 
**  faid  lord  the  king  and  lady  the  queen,  then  there,  hi^ 
f*  certain  bill  again  ft  Edward  Partridge ,  Efq.  and  William 
**  Boulter  1  in  the  cuftody  of  the  marfhal,  &c,  of  a  plea  of 
4C  trefpafs  upon  the  cafe  ;  and  there  are  pledges  of  profe- 
41  cuting,  to  wit,  Jo9h  Doe  and  Richard  Roe,  which  faid 
41  bill  fotloweth  in  thefe  words,  that  is  to  fay.  Cambridge- 
**  Jhire,  to  wit,  Ifaac  Payne  complains  pf  Edward  Par-  Decimation  by 
*  triage,  Efq.  and  William  Boulter •,  in  the  cuftody  of  the  »*  inhibitant  of 
«  marpial  of  the  Marjhalfea  of  our  lord  the  king  and  lady  [gjJJS*^* 
44  the  queen,  before  the  faid  king  and  queen  being,  for  0f  a  ferr>-boac 
**  that,  to  wit,  that  whereas  the  village  of  Littleport  with-  ft*  notkeepii* 
44  in  the  ifle  of  Ely  in  the  county  aforefaid,  is,  and  fron>  ltmrePa,r- 
44  all  the  time  whereof  the  memory  of  man  is  not  to  the 
"  contrary,  was  an  ancient  village,  and  whereas  within 
4<  the  faid  village  of  Littleport  aforefaid  there  is,  and  for 
44  all  the  laid  time  was,  an  ancient  river  called  Wilney  ri- 
44  ver,  and  upon  the  fame  river,  and  acrofs  the  fame  from 
**  the  whole  time  abovefaid,  there  was  an  ancient  paffage 
44  [or  ferry]  at  the  north-eaft  fide  of  the  fame  village  of  Prefcription  In  a 
«V  Littleport,  near  the  end  of  a  lane   called  Ferry-lane> *">^ loU  for 
44  leading  from  the  village  of  Littleport  aforefaid  to  the 
44  faid  river,  for  the  pafling  and  carrying  over  of  the  fub- 
44  je£ls  of  this  realm  of  England,  defiring  to  pafs  over  an4 
44  beyond  the  faid  river,  to  wit,  from  a  certain  place  called 
44  the  Ferry-lane,  from  the  north-eaft  part  thereof  to  a, 
44  certain  place  called  Adventurous  Bank  from  the  north- 
44  eaft  part  of  the  fame  river  overthwart  that  river,  either 
44  forward  or  backward,  at  their  will,  for  the  pafling  over 
41  and  tranfporting  of  their  horfes,  mares,  and  geldings, 
ct  which  faid  pafling  over  and  tranfporting  from  the  whole 
44  time  abovefaid  until  of  late,  to  wit,  the  firft  day  of  May 
A  a  3  "  in 
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«  in  the  fifteenth  year  of  oar  lord  Char  Us  the  Second,  late 
"  King  of  England,  feV.,  were  had  and  performed  in  a 
*4  ferry-boat  there  kept  by  the  proprietors  and  occupiers 
"  of  tne  faid  parage  [or  ferry] ;  and  the  proprietors,  oc- 

[  720 1  <(  cupiers,  and  keepers  of  the  (aid  pafiage  [or  ferry]  and 
44  ferry-boat  for  the  time  being,  for  die  better  keeping  and 
**  maintaining  the  fame,  from  the  whole  time  aforefaid, 
C(  took,  and  were  accuftomed  to  take,  of  the  faid  fubje&s 
44  of  this  realm  of  England,  fo  to  be  paffed  and  tranfported 
44  over  and  beyond  the  faid  river,  to  wit,  from  the  afore- 
44  faid  place  called  die  Ferry-lane  to  the  afoiefaid  place 

Exception  of  in-  4C  called  Adventurous  Bank,  acrofs  the  faid  river,  (other 

dJn't  mtflb  "«    "  than  of  tllc  uinabltants  of  *c  fame  village  of  Liuleport* 

fro^^yingMM.  "  refiding  in  ancient  mefiuages  or  ancient  cottages  there,) 

<c  certain  reafonable  rates,  as  toll  or  cuftom,  to  wit,  one 

The  fewal  tolls  44  halfpenny  for  every  horfe  and  man  thereupon  riding,  and 

uJua'  «*  for  every  led  horfe,  mare,  or  gelding,  one  farthing ;  and 

44  for  every  horfe,  mare,  or  gelding,  other  wife  loaded,  one 

44  penny  for  fuch  pafling  and  tranfporting  of  them  as 

4C  aforefaid,  to  be  received  every  time  of  their  pafling  over 

"  beyond  the  river  aforefaid,  at  the  pafiage  (or  ferryj 

prefcription  «f    44  aforefaid,  either  forward  or  backward:  And  whereas 

'nSEl!^ft|Lthe  "  aIfo  witllin  tne  fame  vMage  of  Jpttleport  there  is,  and 

the  ancii-nt  mef-  €t  from  the  whole  time  aforefaid,  whereof  the  memory  of 

fua^e*  tun  cot-    "  man  is  not  to  the  contrary,  there  was  fuch  an  ancient 

wiric?^0       "  cuft°m>  to  w^>  tnat  tnc  inhabitants  of  that  village  in 

"  ancient  mefliiages  or  ancient  cottages  there  refiding,  had 

44  and  might  have,  and  from  the  whole  time  aforefaid  were 

44  accuftomed  to  have,  liberty  of  palling  over  the  faid  ri- 

44  ver  at  the  aforefaid  pafDge  there,  for  themfelves,  their 

44  hotfes,  mares,  and  geldings  in  the  ferry-boat  aforefaid, 

44  fo  as  aforefaid  to  be  tranfported  either  forward  or  back- 

*'  ward,  at  their  pleafure,  without  any  payment  whatfo- 

44  ever  for  fuch  their  pafling  over  fo  to  be  had:  And 

That  the  plain-    «*  whereas  alfo  the  faid  Ifaact  on  the  firft  day  of  May  in 

ummrnwcknt  "  the  fecond  vear  oi  thc  TciPn  of  0Ur  lord  Jama  thc  Sc* 

mdTuafc*  (C  coud,  late  king  of  England,  and  long  before  and  from 

"  thence  afterwards  to  this  time  was,  and  ftiJl  remains 
"  one  of  the  inhabitants  of  the  aforefaid  village  of  Little- 
*'  firtj  and  then  and  dill  refiding  in  a  certain  ancient 
44  mefluage  there,  and  for  that  caufe  and  reafon  he  th$ 
44  faid  Jfaacy  by  virtue  of  the  faid  cuftom,  had  ajid  hath  a 
44  right,  and  ought  to  haye  the  liberty  of  pafling  over  the 
41  faid  river  at  the  paflage  aforefaid,  in  the  ferry-boaj 
44  aforefaid,  for  himfelf,  his  horfes,  mares,  and  geldings  ia 
44  form  aforefaid,  without  any  payment  whatfoever  for 

lSt?  tocboat  "  the  ^amp  t0  **c  made"     Nevcrthelefs  the  faid  Edward 

*a&  *c  and  William  not  being  ignorant  of  the  faid  cuftom,  but 

41  contriving  and  malicioufly  intending  him  the  faid  Ifaac 

4«  illegally 
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44  Illegally  to  burden  and  greatly  to  damnify,  and  to  de* 

*'  prive  him  of  the  liberty  of  his  aforefaid  pafling  over 

4*  the  faid  river  to  be  had  at  the  pafiage  aforefaid  in  the 

44  (aid  ferry-boat  as  aforcfaid,  and  alfo  to  caufe  him  the 

44  faid  Ifaac  entirely  to  lofe  the  fame,  on  the  faid  firft 

44  day  of  May  in  the  fecond  year  abovefaid,  and  from 

44  thence  to  the  day  ef  exhibiting  the  (aid  bill  of  the  fatd 

"  Ifaac  (the  fame  Edward  and  William,  then  and  before 

44  and  afterwards  to  this  time  being  proprietors,  occu- 

«*  piers,  and  lepers  of  the  paffage  [or  ferry],  and  ferry- 

*4  boat  aforefaid)  had  or  preferred,  or  kept  no  ferry-boat 

44  at  the  faid  paflage  [or  ferry]  for  the  paffing  over  of  the        [  J2 1  J 

44  fubje£ta  of  this  realm,  and  their  horfes,  mares,  and 

44  geldings  aforefaid,  willing  to  pafs  over  and  beyond  the 

44  faid  river,  but  have  for  the  time  aforefaid  totally  omit- 

44  ted  and  negle&ed  to  do,  have,  prefeTve,  or  keep  the 

44  fame,  and  no  ferry-boat  for  the  time  aforefaid,  or  any 

44  part  of  that  time,  was  or  yet  is,  although  the  faid  Ed- 

44  warld  add  Williamy  on  the  faU  firft  day  of  May  in  the 

44  fecond  year  abovefaid,  and  often  afterwards,  at  Little- 

<*  port  aforefaid,  were  requefted  by  the  faid  Ifaac  to  have 

44  fuch  ferry-boat  at  the  paflage  aforefaid,  and  to  permit 

<(  him  the  faid  Ifaac  to  enjoy  his  faid  liberty  there ;  fo 

44  that  the  faid  jfaac  from  the  aforefaid  firft  day  of  May 

44  in  the  fecond  year  abovefaid,  and  from  thence  to  this   . 

44  time  was,  and  yet  is  hindered  and  wholly  deprived  of 

f  his  liberty  of  palling  over  the  river  aforefaid  at  the  faid 

44  paflage  in  form  aforrfaid,   according  to  the  cuftom 

44  afoxe&id  to  be  had,  contrary  to  the  faid  cuftom,  and 

'<  to  the  damage  of  him  the  faid  Ifnac  of  five  hundred 

44  pounds.     And  thereupon  he  brings  this  fuit,  &c. 

44  And  now  at  this  day,  to  wit,  Wednefday  next  after  fif-  Imparlance, 
44  teen  days  from  the  day  of  Eafier  in  this  fame  term,  to 
44  which  day  Jthr  faid  Edward  and  William  had  leave  to 
44  imparl  to  the  faid  hill  and  then  to  anfwer,  £flV.  before 
"  the  lord  the  king  and  lady  the  queen  at  Wefiminfter9 
44  cometh  as  well  the  faid  ^wrbyhis  faid  attorney,  as  the 
44  faid  Edward  and  William  by  Jofepb  Sherwood  their  at- 
44  torney  \  and  the  faid  Edward  and  William  defend  the 
44  force  and  injury,  when,  &k,  and  fay  that  the  aforefaid 
44  Ifaac  ought  not  to  have  or  maintain  his  adion  aforc- 
44  faid  thereupon  againft  them;  becaufe  protefting  that  Protection  th  it 
44  the  pafling  and  carrying  of  perfons,  horfes,  mares,  and  thepafl-gewn 
*4  geldings,  over  and  acrofs  the  faid  river,  were  not  had 
44  or  done  in  any  ferry-boat  kept  for  the  pafling  over  and" 
44  tranfportation  of  perfons  or  cattle  in  the  place  where, 
44  and  in  manner  and  form  as  by  the  declaration  aforefaid 
44  is  above  fuppofed  :  and  protefting  that  wfthm  the  faid  Further  protefta- 
44  village  of  Littleport  there  is  not,  nor  ever  was  any  fuch  j£  "J^V^^1? 
A  a  4  4<  cuftom      u     u      ' 
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<c  cuftom  as  in  the  declaration  aforefaid  is  above  fuppofed 
proteftatton  dfo,  "  and  alleged  j  and  protefting  alfo  that  the  aforefaid  Ifaac 
that  the  plaintiff  ct  j8  notf  nor  evCr  wa8  onc  0f  |hc  inhabitants  of  the  faid 

hTbi^intny    "  viUagc  of  Littleport,  reGding  in  any  ancient  meffuagc 

old  mefluage.      "  there  in  manner  and  form  as  by  the  aforefaid  declara- 

"  tion  is  above  fuppofed,  the  faid  Edward  and  William 

"  for  plea  fay,  that  long  before  the  faid  time  in  which, 

Plea  thttat  their  «  &c.  to  wit,  on  the  firft  day  of  May  in  the  fifteenth  year 

bHi?t^bHd  chCy  "  of  thc  rci?n  of  thc  faid  latc  kinK  Charles  thc  Sc*>nd 
infteadofaboit,  "  aforefaid,  he  the  faid  Edward,  at  his  own  proper  coft* 
and  keep  it  in     "  and  charges,  ere&ed,  built,  and  placed,  in  and  upon  the 

fSr mV£°  Aan*  "  faid  rivcr  and  ovcrthwart  the  fame  river  at  the  paflage 

the  boat.  "  aforefaid,  a  certain  bridge  made  of  wood  and  (tones  for 

44  thc  ufe,  eafement  of  palling  over,  and  tranfporting  of 

"  all  and  lingular  the  perfons,  horfes,  mares,  and  geldings 

"  there  coming  and  willing  to  pafs  over  and  beyond  the 

"  faid  rivcr  at  the  paflage  aforefaid,  which  faid  bridge 

44  there  fo  erefted  and  placed  the  fame  Edward  there 

44  from  time  to  time,  ao/1  at  all  times  after  the  making 

£  722  J       4<  thereof  to  this  time,  hath  well  and  fufficiently  had,  pre* 

44  ferved,  and  maintained,  repaired  and  kept,  and  ftilj 

i(  hath,  prcferveth,  mamtaineth,  and  keepeth  there,  fo  that 

44  the  did  Ifaac  and  all  and  lingular  the  perfons,  horfes, 

44  mares,  and  geldings  there  coming  and  willing  to  pafs 

44  over  and  beyond  the  faid  river  at  the  paflage  aforefaid, 

44  from  time  to  time  and  at  all  times  after  the  making 

44  and  placing  of  the  aforefaid  bridge  there  unto  this  time, 

44  might  and  (till  may  there  go,  Vet  urn,  and  pafs  upon,  by 

44  and  over  the  Xaid  bridge  acrofs  and  beyond  the  river 

44  aforefaid,  at  the  paflage  aforefaid,  without  any  danger; 

44  and  more  fafely,  better  and  fooner,  than  in  a  ferry-* 

For  which  tea-    "  boat :  For  which  reafon  the  faid  Edward  and  William 

fnn  they  omitted  i*  haci  prcfcrvcd  or  kept  no  ferry-boat  at  the  faid  paflage* 

to  keep  the.  boat.  <c  ^  jmc  omjttcj  an(j  negic&Cci  to  do,  have,  prefcrve, 

44  or  keep  the  fame,  as  they  well  might,  for  the  caufe 
44  aforefaid  :  And  this  they  are  prepared  to  verify.  Where* 
44  fore  they  pray  judgment  if  the  faid  Ifaac  ought  to  have 
4C  or  maintain  his  a£Uon  aforefaid  thereupon  againft 
44  them,  &c. 
Reply,  that  he  4<  And  the  faid  Ifaac  faith,  that  he,  notwithstanding 
*as  not  perm't-  <c  any  thjng  by  tjie  faid  Edward  and  William  above  al* 

toVb°«C°VCr    "  ,cged>  ought  uot  to  te  Piecluded  from  havin8  his  [*ld 
44  action  thereupon  againft  them,  becaufe  he  faith,  that  he 

44  the  faid  Ifaac  was  not  permitted  to  have  the  liberty  of 

"*4  the  paflage  aforefaid,  by  any  bridge  over  and  beyond 

44  the  rivcr  aforefaid,  according  to  the  cuitom  in  the  de- 

44  claration  before-mentioned,  againft  the  cuftom  afore* 

44  faid :  Antt  this  he  is  ready  to  verify.    Wherefore  he 

44  prays  judgment  and  his  damages  by  occifion  of  the 

J*  premifcs  to  hira  to  be  adjudged,  &>\ 

.  "  An4 
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«  And  the  faid  Edward  and  William  fay,  That  the  laid  Demuner. 
*4  pica  by  the  faid  Ifaac  in  manner  aforefaid  above  in  his 
M  replication  pleaded,  and  the  matter  in  the  fame  con- 
M*  tained,  are  not  fufficient  in  the  law  to  have  and  main- 
44  tain  the  aforefaid  aftion  of  him  the  faid  Ifaac  againft 
44  them  the  faid  Edward  and  William,  to  which  the  faid 
44  Edward  and  William  need  not,  nor  are  by  the  law  of 
"  the  land  in  any  manner  bound  to  anfwer :  And  this 
44  they  are  ready  to  verify.  Wherefore,  for  default  of  a 
44  fufficient  replication  in  this  behalf,  the  fame  Edward 
44  and  William  as  before  pray  judgment,  and  that  the 
44  faid  Ifaac  be  precluded  from  having  his  faid  action 
4 *  againft  them  the  faid  Edward  and1  William,J& r. 

"  And  the  faid  Ifaac  faith,  That  the  aforefaid' plea  by  Joinder. 
44  the  fame  Ifaac  in  manner  and  form  aforefaid  above  in 
44  his  replication  pleaded,  and  the  matter  in  the  fame 
4t  contained,  are  good  and  fufficient  in  the  law  to  have 
44  and  maintain  the  aft  ion  of  the  faid  Ifaac  againft  them 
44  the  hid  Edward  and  William ;  which  faid  plea  and  the 
44  matter  therein  contained  the  fame  Ifaac  is  ready  to 
f4  verify  and  prove,  as  the  Court,  CSV.  And  becaufe  the 
44  aforefaid  Edward  and  William  have  not  anfwered  the 
44  faid  plea,  nor  have  hitherto  any  ways  denied  the  fame, 
44  he  the  faid  Ifaac,  as  before,  prays  judgment  and  his  da- 
44  mages  by  occafion  of  the  premifes  to  be  adjudged  to 
44  him,  &c. 

4C  But  becaufe  the  Court  of  the  faid  lord  the  king  and  f  721  1 
44  lady  the  queen  now  here  are  not  yet  advifed  of  giving  ConuAMnc* 
44  their  judgment  of  and  concerning  the  premifes,  a  day 
44  therefore  is  given  to  the  faid  parties  before  the  lord  the 
44  king  and  the  lady  the  queen,  at  Wcftminjler,  until  Fri- 
f  4  day  next  after  the  morrow  of  the  Holy  Trinity,  of  hear- 
44  ing  their  judgment  of  and  concerning  the 'faid  pre- 
44  mifes  ;  for  that  the  Court  of  the  faid  lord  the  king  and 
44  lady  the  queen  now  here  thereof,  are  not  yet,  &fr.  At 
44  which  day,  before  the  lord  the  king  and  lady  the  queen 
44  at  Weftminfler,  come  the  faid  parties  by  their  faid  at- 
44  tornies.  But  becaufe  the  Court  of  our  lord  the  king 
44  and  lady  the  queen  are  not  yet  advifed  of  giving  their 
44  judgment  of  and  concerning  the  premifes,  a  day  there- 
44  fore  is  given  to  the  faid  parties  before  our  lord  the  king 
#  and  lady  the  queen  at  Wtjlminjler,  until  Tburfdav  next 
f*  after  three  weeks  from  the  day  of  St.  Michael,  othear- 
44  ing  their' judgment  thereupon,  for  that  the  Court  of 
44  our  faid  lord  and  lady  the  now  king  and  queen  are  not 
44  yet  thereof,  JjV.  At  which  day,  before  the  lord  the 
",  king  and  lady  the  queen  at  Wejlmmflcr,  come  the  par- 
44  ties  aforefaid  by  their  faid  attornies .  But  becaufe  the 
? f  Court  of  the  faid  lord  the  kinjj  and  lady  the  queen  now 
~    '     '  "  here 
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44  here  are  not  yet  advlfed  of  giving  their  judgment  of 
44  and  concerning  the  premifes,  a  day  therefore  is  given 
44  to  the  faid  parties  before  onr  lord  the  king  and  lady  the 
"  queen  at  Wtftminfler%  until  Friday  next  after  eight  dajs 
"  from  the  day  of  St.  Hilary,  of  hearing  their  judgment, 
44  for  that  the  Court  of  the  (aid  lord  the  king  and  lady 
44  the  queen  now  here  are  not  yet  thereupon,  £sV.  At 
44  which  day,  before  the  lord  the  king  and  lady  the  queen 
44  at  Wtflmnjltry  come  the  aforefaid  parties  by  their  faid 
44  attornies :  But  becaufe  the  Court  of  the  faid  lord  the 
44  king  and  lady  the  queen,  now  here,  sire  not  yet  advifed 
44  of  giving  their  judgment  of  and  concerning  the  pre* 
44  mifes,  a  day  therefore  is  given  to  the  faid  parties 
44  before  the  lord  the  king  and  lady  the  queen  at  Weft- 
44  minftcr,  until  Wednefday  next  after  fifteen  days  from 
44  the  day  of  Eq/ler,  of  hearing  their  judgment  there- 
44  upon*  for  that  the  Court  of  the  faid  lord  the  king  and 
44  lady  the  queen  now  here  are  not  yet  thereupon,  &V. 
44  At  which  day,  before  the  lord  the  king  and  lady  the 
44  queen  at  Weftfninfter,  cpnie  the  aforefaid  parties  by 
44  their  (aid  attornies :  But  becaufe  the  Court  of  the  faid 
44  lord  the  king  and  lady  the  queen  now  here  are  not  yet 
44  advifed  of  giving  their  judgment  of  and  concerning  the 
44  premifes,  a  day  therefore  is<  given  to  the  faid  parties 
44  before  the  lord  the  king  and  lady  the  queen  at  Wcfl- 
44  minftir,  until  Saturday  next  after  eight  days  from  the 
*>  day  of  the  Holy  Trinity  qf  hearing  their  judgment 
44  thereupon,  for  tnat  the  Court  of  the  faid  lord  the  king 
44  and  lady  the  queen  now  here  are  not  yet  thereupon,. 
44  fcsV.  At  which  day,  before  the  lord  the  king  and  lady 
44  the  queen  at  Weftmitj/hr,  come  the  faid  parties  by  their 
44  attornies  aforefaid ;  upon  which  all  and  Angular  the 
44  premifes  being  feen  and  more  fully  underftood  by  the 
jotfgaffDt  for  44  Court  of  the  faid  lord  the  king  and  lady  the  queen 
defendant.  <<  now  ncrc^  and  mature  deliberation  being  thereupon 
L  724  J  "  had,  k  feems  to  the  Court  of  the  faid  lord  the  king  and 
44  hdy  the  queen  now  here,  that  the  aforefaid  plea  by 
44  the  aforefaid  Ifaac%  in  manner  and  form  aforefaid  above 
44  in  his  replication  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  not  fufficient  in  the  law  to  have  and 
44  maintain  the  faid  a&ion  of  him  the  faid  tfaac>  againft 
44  the  faid  Edward  and  William  :  Therefore  it  is  confi- 
44  dered,  that  the  faid  Ifaac  take  nothing  by  his  faid  bill, 
44  but  that  for  his  falfe  complaint  he  be  thereupon  in> 
44  mercy,  &c.  and  that  the  aforefaid  Edward  and  William 
44  go  hence  without  a  day,"  toV. 
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Pleas  before  our  Lord  the  King  at  Weftmin- 
fter,  of  the  Term  of  St.  Hilary  in  the  Se- 
venth Tear  of  the  Reign  of our  Lord 'William 
the  Third %  now  King  of  England!  fefr.    Roll 
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Hicks  againjl  Dowling. 

[3  Ld.  Raym.  Entries  354.  S.C.] 

Somerfet,  «  DE  it  remembered, ^hat  heretofore,  to  wit,  Saik.*  13.  Ctr« 
to  wit,  "   D  in  the  term  of  St.  Michael  laft  paft,  before  B,IL  loa  s*a 
44  our  lord  the  king  at  Weftminjler,  came  Sarah  Hicks  wi- 
44  dow,  by  Thomas  Callow  her  attorney,  and  brought  into 
4<  the  court  of  our  faid  lord  the  king  then  and  there,  his 
44  certain  bill  againft  John  Dowling,  in  the  cuftody  of  the 
"  marfhal,  £$V.,  of  a  plea  of  trefpafs  upon  the  cafe  $  and 
44  there  are  pledges  of  profecuting,  to  wit,  John  Doe  and 
44  Richard  Roe;  which  faid  bill  followeth  in  thefc  words, 
*4  that  is  to  fay,  Somerfit,  to  wit,  Sarah  Hicks  widow  com*  Declaration  tWt 
4i  plains  of  John  Dowling,  in  the  cuftody  of  the  marfhal  M  wm  lawfuMj 
44  of  the  Marjhalfea  of  our  lord  the  king,  before  the  king  jS^i^ 
44  himfelf  being,  for  that,  to  wit,  That  whereas  the  faid  term  of  yeany 
**  Sarah,  on  the  twenty-fixth  day  of  January  in  the  year  and  *«»M »* 
4<  of  our  Lord  one  thoufand  fix  hundred  and  ninety-two,  £edeSda2£tf 
44  was  lawfully  poflefled  of  and  in  a  certain  mefluage,  fi-  iuch  pa-foot 
44  tuate,  lying,  and  being  in  Eaft  Dundry,  in  the  county  *ould  fo  ,<a« 
44  aforefaid,  for  a  certain  term  of  years  then  and  yet  to  lvc# 
44  come  and  unexpired ;  and  being  fo  thereof  poflefled, 
44  the  fame  Sarah  on  the  fame  day  and  year  abovefaid,  at 
44  Eaft  Dundry   aforefaid,    demifed    the    faid   mefluage 
44  (among  others)  to  the  aforefaid  John  Dowling,  to  have 
44  and  to  hold  to  the  fame  John  Dowling,  from  the  twenty-       T  72  C  1 
"  fifth  day  of  March  then  nefct  following,  for  the  term 
44  of  three  years,  if  the  faid  Sarah  Hicks  and  John  Dow- 
44  ling,  and  one  Thomas  Dowling  and  Edith,  the  father 
44  and  mother  of  him  the  faid  John  Dowling,  fliould  fo 
44  long  live ;  by  virtue  of  which  laid  demife,  the  aforefaid  Defendant*!  en- 
44  John  Dowling  afterwards,  to  wit,  on  the  twenty-fixth  tTJ  «*  p**- 
44  day  of  Af arch  in  the  year  of  our  Lord  one  thoufand  fix  ^j^rfo^C 
44  hundred  and  ninety-three,  entered  into  the  mefluage  Jongmg  to  the 
44  aforefaid,  and  thereof  (among  others)  was  poflefled  for  p*«n«ff- 
44  the  faid  term  of  three  years  above  to  him  demifed,  the 
44  reverfion  thereof  belonging  to  the  fame  Sarah,  fer  the 
"  refidue  of  the  faid  term  firft  above  mentioned  :  And  the  Amnent  of* 
44  faid  Sarah  in  faft  faith,  that  as  well  the  faid  Thomas  Kvct» 
44  Dowling  and  Edith,  as  the  aforefaid  John  Dqwling,  are 

"yet 
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"  yet  in  being  and  in  full  life,  to  wit,  at  Eajl  Durufry 
Breach  in  ne-  «  aforcfaid :  Neverthelefs  the  aforefaid  John  Donuling, 
wf2e.kCep,n8  "  Efficiently  knowing  the  premifes,  but  contriving  and 
"  maliciouily  intending  in  this  part  very  much  to  damnify 
M  and  burthen  the  faid  Sarah,  he  the  faid  John  Dowling, 
*c  on  the  twentieth  day  of  June  in  the  year  of  our  Lord 
"  one  thoufand  fix  hundred  and  ninety-five,  (being  fo  as 
"  aforcfaid  poflefled  of  the  mefluage  abovefaid,  and  the 
"  reverfion  thereof  belonging  to  the  (aid  Sarah  in  manner 
**  before  faid*)  did  fo  negligently  and  improvidently  keep 
"  his  fire  in  the  mefluage  arorefaid,  that  by  reafon  thereof 
4<  the  fame  mefluage  was  then  burnt  and  is  totally  de- 
**  ftroyed :  Whereupoi^the  faid  Sarah  faith,  that  (he  is  in- 
*'  jured,  and  hath  damage  to  the  value  of  five  hundred 
**  pounds  :  And  therefore  (he  brings  this  fuit,  &c. 
imparlance  "  And  nowat  this  day,  to  wit,  Thurfday  next  after  eight 

<c  days  from  the  day  of  St.  Hilary  in  this  fame  term,  until 
4<  which  day  the  faid  John  had  leave  to  imparl  to  the  faid 
**  bill,  and  then  to  anlwer,  &c.  before  our  lord  the  king 
**  at  Wejlminfitry  comes  as  well  the  faid  Sarah  by  her  at- 
"  torney  aforefaid,  as  the  faid  John  by  Samuel  Bretvjler 
Votjuiltr.  ««  his  attorney  :  And  the  fame  John  Dowling  defends  the 
u  force  and  injury,  when,  &V.,  and  faith  that  he  is  not 
€C  thereof  guilty  •,  and  of  this  he  puts  himfrff  upon  the 
"  country ;  arfd  the  aforefaid  Sarah  doth  likewife,  isfc. 
€<  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
*c  king  at  Wejttninfler%  on  Wednefday  next  after  eight  days. 
"  from  the  day  of  the  purification  of  the  blefled  Mary , 
44  and  who  neither,  tec.  to  recognize,  &c.  becaufe  as  well, 
**  faV.  The  fame  day  is  given  to  the  faid  parties  there," 
isfc .  , 


[  72^  ]  Pk**  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the 
Ninth  Tear  of  the  Reign  of  our  Lord  William 
tbe%  Third,  now  King  ^f  England,  SsV.    Roll 

359- 

Turbervile  againji  Starnpe. 
[3  Ld.  Raym.  Entries  375.  S.C,J 

Stik.  13,647.  Dor/et,  f?  nE  it  remembered,  That  heretofore,  to  wit, 
c^rth.'4i9".  to  wit,'  "  D  in  the  term  of  Eafler  laftpaft,  before  our 
Sk!n.68u5Cafc»  *4  lord  the  king  at  Weftm'wjer,  came  "Thomas  Turbervile 
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tc  the  younger,  Efq.  by  Edward  Lawrence  his  attorney,  B.R.  isi.Hcfc 

«*  and  brought  into  the  Court  of  our  (aid  lord  the  king  *•  s-c* 

44  then  there,  his  certain  bill  againft  John  Stampe,  Gentle- 

44  man,  in  the  cuftody  of  the  marfhal,  &c,  of  a  plea  of 

44  trefpafs  upon  the  cafe  ;  and  there  are  pledges  of  profe- 

44  eating,  to  wit,  John  Dee  and  Richard  Roe ;  which  faid 

44  bill  followeth  in  thefe  Words,  that  is  to  fay,  Dorfet,  to 

44  wit,  Thomas  Turkervile  the  younger,.  Efq.  complain?  of 

44  John  Stamp*,  Gent,  in  the  cuftody  of  the  marihal  of  the 

44  Mar/balfia  of  our  lord  the  king,  before  the  king  him- 

44  felf*  being,  for  that,  to  wit,  That  whereas,  according  to  Declaration  upon 

44  the  law  and  cuftom  of  this  realm  of  England  hitherto  {t^J1  j£ 

*(  ufed  and  approved,  every  man  "t>f  the  fame  realm  is  negligently 

44  obliged  to  keep  his  fire  fafe  and  fecure  by  day  and  by  keeping  a  fire  in 

44  night,  left  for  want  of  the  due  keeping  oi  fuch  fire  any  ^S^SttttJ 

44  damage  in  any*  manner  happen  to.  any  perfon  of  the  the  plaintiffs 

44  fame  realm  ;  and  whereas  the  afore  fa  id  Thomas,  on  the  heath  and  iwtm 

44  fiith  day  of  ^/>n/ in,  the  ninth  year  of  the  reign  df  our  **rebuint- 

*  lord  William  the  Third,  now  King  of  England,  &cn 

44  was  poflefied  of  a  certain  clofe  of  heath  lying  and  being 

44  in  the  parifh  of  Stoke  in  the  county  aforefaid:  And 

44  whereas  alfo  the  faid  John,  on  tlie  day  and  year  above- 

44  faid,  was  in  like  manner  poflefled  of  a  certain  other  clofe 

44  of  heath,  next  adjoining  to  the  faid  clofe  of  heath  of 

44  him  the  faid  Thomas,  in  the  parifh  and  county  aforefaid, 

44  the  faid  John,  on  the  day,  year,  and  place  ahovefaid,  fo 

44  negligently  and  improvidently  kept  his  fire  in  the  faid 

44  clofe  of  heath  of  him  the  faid  John,  that  for  default  of 

44  the  due  keeping  of  the  faid  fire,  the  heath  and  furzes 

44  of  the  faid  1  homos,  to  the  value  of  forty  pounds,  in  the 

44  faid  clofe  of  heath  of  him  the  faid  Thomas  then  growing 

44  and  being,  were  burnt,  to  the  great  damage  of  the  faid 

44  Thomas,  and  Contrary  to  the  cuftom  aforefaid :  Where- 

44  fore  he  faith  that  he  is  injured  and  hath  damage  to  the 

"  value  of  forty  pounds :  And  thereupon  he  brings  this 

44  fuit,fcf<r. 

44  And  now  at  this  day,  to  wit,  Friday  next  after  the       f  727  1 
44  morrow  of  the  Holy  Trinity  in  this  fame  term,  until  Not  guilty,  an* 
44  which  day  the  faid  John  had  leave  to  jmparle  to  the  ***«• 
44  faid  bill,  and  then  to  anfwer,   tsV.  before  the  lord  the 
4k  king  at  Wejlminjler,  comes  as  well  the  faid  Thomas  by 
44  his  faid  attorney,  as  the  faid  John  by  Samuel  Brewfler 
44  his  attorney :  And  the  faid  John  defends  the  force  and 
44  injury,  when,  isV.,  and  faith  that  he  is  not  thereof 
44  guilty ;  and  of  this  he  puts  himfelf  upon  the  country  ; 
44  and  the  faid  Thomas  like  wife,  JjV.   Therefore  let  a  jury 
44  thereupon  come  before  the  lord  the  king  at  Weftminfter, 
m  on  — —  day  next  after  — —  •,  and  who  neither,  &c.  Venire  awvdei. 

"  to 
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44  to  recognize,  &c.  becaufe  as  well,  ($V.    The  fame  day 
44  is  given  to  the  faid  parties  there,  ts'c. 

44  Afterwards  procefs  being  thereupon  continued  be* 
cc  tween  the  faid  parties  of  the  aforefaid  plea,  by  the  jury's 
44  being  refpited  there  between  them  thereupon,  before 
44  our  lord  the  king  at  Weftminfter,  until  Saturday  next 
44  after  three  weeks  from  the  day  of  Saint  Michael,  unleft 
44  the  juftices  of  our  lord  the  king  affigned  to  take  the  af- 
44  fixes  in  the  county  of  Dorfct,  on  Thurfday  the  twenty^ 
44  fecond  day  of  July,  at  Dorchefter  in  the  county  aforefaid; 
44  by  the  form  of  the  ftatute,  &e.,  fhoold  firft  come  forde- 
44  fault  of  jiirors,  toV.  At  which  day,  before  the  lord  the 
44  king  at  Wefminjler,  cometh  the  faid  Thomas  Turbervile 
44  the  younger,  by  his  faid  attorney,  and  the  faid  juftices. 
44  before  whom,  tf  c.  have  fent  hither  their  record  before 
4C  them,  had  in  thefe  words,  to  wit,  Aftefwatfdson  the  day 
44  and  place  within  contained,  before  Sir  Edward  Ward9 
44  Knt.c|iief  baronof  the  Exchequer  of  the  lord  the  king,  and 
44  Sir  Ibomas  Rokcby,  Knt.  one  of  the  jultices  of  the  lord 
44  the  king  affigned  to  hold  pleas  before  the  king  himfelf* 
44  juftices  of  our  faid  lord  the  king  affigned  to  take  affiles 
44  in  the  county  of  Dorfet,  by  the  form  of  the  ftatute,  tsV. 
44  came  the  within-named  Thomas  Turbervile  the  younger, 
4C  Efq.  by  his  attorney  within  mentioned,  and  the  within- 
44  written  John  St  amp  e,  Gent,  although  folemnly  required, 
44  did  not  come,  but  made  default:  Therefore  let  the 
4<  jury,  whereof  mention  is  made,  be  taken  againft  him 
44  by  default,  and  the  jurors  of  that  jury  being  fummoned, 
44  fome  of  them,  to  wit,  Thomas  Notting,  Henry  Ktllonvay, 
44  Richard  Hmnbourne,  John  Ford,  David  Hayward,  Mark 
44  Doivland,  Henry  H umber,  James  Squib,  Robert  Wool- 
44  frays y  came  and  are  fworn  into  that  jury  ;  and  becaufe 
44  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
•*  therefore  other  perfons  then  prefent  being  chofen  for 
44  this  purpofe  are  appointed  a-new  by  the  fherifF  of  the 
44  county  aforefaid,  at  the  requeft  of  the  aforefaid  Thomas 
44  Turbervile,  and  by  the  mandate  of  the  aforefaid  jut 
44  tices,  whole  names  are  affiled  in  the  panel  within  writ- 
44  ten,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
44  lately  made  and  provided :  And  a  jury  being  appointed 
44  a-new,  namely  John  Warren,  William  Buffet,  and  No- 
44  thaniel  Payne,  fummoned  in  like  manner,  come,  and  to* 
44  gether  with  the  other  jurors  aforefaid  firft  for  this  pur- 
44  pofe  impanelled  and  fworn,  being  chofen,  defied,  tried, 
44  and  fworn  to  fpeak  the  truth  touching  the  within  con- 
44  tents,  upon  their  oath  fay,  that  the  aforefaid  John  Stamp* 
44  is  guilty  of  the  within-written  premifes  within  laid  to 
44  his  charge,  as  the  faid  Thomas  Turbervile  thereupon 

44  within 
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«4  within  complaineth  againft  him,  and  aflefs  the  damage* 
44  of  him  the  (aid  Thomas >  by  the  occafion  within  written,' 
44  befides  his  cods  and  charges  by  him  concerning  his  fuit 
44  in  this  behalf  applied,  to  eighty  pounds,  and  for  the  faid 
44  coils  and  charges  to  forty  (hillings :  Therefore  it  is  con-t  Jwtgnmt. 
"  fidered,  that  the  faid  Thomas  TutberviU  do  recover 
44  againft  the  aforefaid  John  Starnpe  his  faid  damages  by 
44  the  faid  jury  in  form  aforefaid  afiefied;  and  alfo  eleven 
44  pounds  of  his  cofts  and  charges  for  the  increaie,  ad-  locreafcof**, 
44  judged  by  the  Court  of  the  faid  lord  the  king  now  herd  «»«*•• 
44  to  the  fame  Thomas  Tttrbervite  by  his  aflent,  which  faid 
44  damages  in  the  whole  amount  to  thirty-one  pound*; 
. 4<  and  the  faid  John,  in  mercy/'  feV. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the  Tenth 
Year  of  the  Reign  of  our  Lord  William  the 
Thirds  now  King  of  England,  &c.  Roll 
162. 

Robins  againft  Robins. 
[3  Ld.  Raym.  Entries  446.  S.  C.} 

Cornwall  "   D  E  it  remembered,  That  heretofore,    to  Saifc.  15.  Cafe 
to  wit,  «  D  wit,  in  the  term  of  -E^r  laftpaft,  before  **:*7S*f:a 
«  our  lord  the  king  at  Wejlminfter,  came  Stephen  Robins,  JJ^JS 
44  Gentleman,  by  Ed%vard  Hoblyn  his  attorney,  and  brought  of  proccft  and 
44  into  the  court  of  the  faid  lord  the  king  then  there  his  Joijiing  him  t« 
44  certain  biU  againft  John  Robins,  Gentleman,  in  the  cut  ^Jjffik^ 
44  tody  of  the  maTflial,  bV.,  of  a  plea  of  debt;  and  there  jaw,  after  tende?- 
44  are  pledges  of  profecuting,  that  is  to  fay,  John  Dot  and  in*  *co**— 
44  Richard  Rot  \  which  faid  bill  followeth  in  thefe  wordsi  •ppeaMnce" 
44  to  wit,  Comwalyto  wit,  Stephens  Robin/,  Gentleman,  com* 
44  plains  of  John  Robins,  Gentleman,  in  the  cuftody  of  the 
44  marihal  of  the  Marjbalfea  of  our  lord  the  king,  before 
44  the  king  himfelf  being,  for  that,  to  wit,  That  whereas 
44  the  faid  John  never  had  any  lawful  caufe  of  a&ion 
44  againft  the  faine  Stephen,  fo  that  by  the  law  of  this  realm 
44  of  England  the  body  of  the  faid  Stephen  ought  for  the 
44  fame  to  be  taken,  and  in  prifon  detained  until  the  faid 
44  Stephen  (hould  find  fufficient  bail  to  anfwer  the  faid 
• 4  John  y${  the  fame  caufe  :  Neverthelefs  the  faid  John       [  720  1 
44  knowing  the  premifes,  but  contriving  and  malicioufly 
44  intending  him  the  faid  Stephen  in  this  behalf  illegally  to 
8  «  burthen, 
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"  burthen,  opprefs,  and  damnify,  and  to  injure  and  leflert 
"  his  credit  and  reputation  as  much  as  in  him  was,  he  the 
4<  faid  John,  on  the  twenty-eighth  day  of  May  in  the 
44  ninth  year  of  the  reign  of  our  lord  William  the  Third, 
4*  now  King  of  England,  &c,  at  Bodmyn  in  the  county 
4<  aforefaid,  czufed  the  fame  Stephen,  by  pretence  and  co* 
*'  lour  of  a  certain  piocefs  in  the  law,  to  be  arretted ; 
•4  and  although  he  the  aforefaid  Stephen  was  always  ready 
44  to  appear  upon  fuch  procefs  at  the  day  of  the  return 
44  thereof  to  anfwer  the  faid  John  according  to  the  exi- 
44  gency  of  the  fame  procefs ;  yet  the  faid  John  malicioufly 
44  procured  and  can  fed  the  fame  Stephen,  on  the  day  and 
cc  year  aforefaid,  at  Bodmyn  aforefaid,  to  be  imprifoned, 
"  and  there  in  prifon  to  be  detained  by  the  fpace  of  fix 
"  months,  for  that  only  that  the  aforefaid  Stephen  could 
44  not  find  fufficient  bail  to  anfwer  the  faid  John  upon  the 
"  faid  procefs ;  by  which  the  faid  Stephen  was  forced  to 
44  expend  great  fumsof  money  for  his  fuftenance  in  prifon 
"  aforefaid  ;  and  the  neceflary  bufinefs  of  the  faid  Stephen 
44  for  that  time  remained  undone,  and  the  fame  Stephen 
44  in  his  manner  of  living  was  greatly  injured,  to  the  great 
44  diiturbance  of  his  mind,  and  the  manifeft  detriment  of 
44  his  fame  and  credit :  Wherefore  the  faid  Stephen  faith 
44  that  he  is  injured  and  hath  damage  to  the  value  of  one 
44  hundred  and  fifty  pounds:  And  therefore  he  brings 
44  fuit,  fcV. 

"  And  now  at  this  day,  to  wit,  Friday  next  after  the 
c<  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
JfotfoHcy  "  which  day  the  faid  Stephen  had  leave  of  imparling  to  the 
46  aforefaid  bill,  and  then  to  anfwer,  &c .  before  the  lord 
44  the  king  at  Wejlminjler,  cometh  as  well  the  aforefaid 
44  Stephen  by  his  faid  attorney,  as  the  aforefaid  John  by 
44  Jofeph  Sherwood  his  attorney  \  and  the  faid  John  defends 
44  the  force  and  injury,  when,  &c,  and  faith  that  he  is  not 
44  thereof  guilty;  and  of  this  he  puts  himfelf  upon  the 
*c  country ;  and  the  faid  Stephen  thereupon  likewife,  &c. 
C(  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
44  king  at  Wejiminfter,  on  Wednefday  next  after  three 
44  weekft  from  the  day  of  the  Holy  Trinity,  and  who  nei- 
*4  ther,  ttV.  to  recognize,  £5V.,  becaufe  as  well,  &c.  The 
44  fame  day  is  given  to  the  faid  parties  there!"  £sV. 
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Pleas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  St.  Hilary  in  the  Ninth  Tear 
of  the  Reign  of  our  Lord  William  the  Third 
now  King  ^England,  &c*    Roll  437. 


Ivcfon  againft  Moore  and  others. 
[3  Ld.  Rayra.  Eatrics  436.  S.  C] 


Yorkfiire,  "   D  E  it  remembered  that  heretofore,  to  wit,  Salk.  1 5.  Comb. 

to  wit,  «   D  in  the  term  of  St.  Michael  laft  pad,  be-  ££££}£ 
ic  fore  the  lord  the  king  at  Wejtminfter,  came  Henry  Ive-  Hoit  10'.  s*.  c. " 
44  fan  by  Edmund  Barker  his  attorney,  and  brought  into 
44  the  court  of  our  faid  lord  the  king  then  there  his  certain 
41  bill  againft  John  Moore,  Efq.  and  Ruth  his  wife,  Samuel 
44  Wright^  Jeremiah  Lobley,  Henry  Smithy  and  Peter  Bla- 
41  key,  in  the  cuftody  of  the  marfhal,  &c,  of  a  plea  of 
44  trdfpafs  upon  the  cafe;  and  there  are  pledges  of  profe-  Declaration, Tec- 
44  curing,  namely,  John  Doe  and  Richard  Roe ;  which  faid  J»n8  forth»  cjLa' 
44  biU  followeth  in  thefe  words,  tliat  is  to  fay,  Tori/hire,  %?££££!!* 
44  to  wit,  Henry  Ivefon  complains  of  John  Moore,  Efq.  and  of  years  in  a  cot- 
44  Ruth  his  wife,  Samuel  Wright,  Jeremiah  Lob  ley,  Henry  ij«y«djo'«ningto 
"  Smith,  and  Peter  Blakey,  in  the  cuftody  of  the  marflial  **  hl«hwaj' 
44  of  the  Marjbalfed  of  our  lord  the  king,  before  the  king. 
44  himfelf  being,  for  that,  to  wit,  that  whereas  the  faid 
44  Henry  Ivefon,  on  the  fourteenth  day  of  May  in  die  ninth 
44  year  of  the  reign  of  our  lord  William  the  Third,  now 
44  King  of  England,  Ifc,  and  long  before  and  always  af- 
44  terwards,  until  this  time,  was  pofleficd  and  (till  is  pof- 
44  fefled,  for  a  certain  term  of  years  then  and  yet  to  come 
44  and  unexpired,  of  and  in  a  certain  colliery  and  mine  of 
44  coals,  being  under  the  ground  and  land,  and  in  the 
44  bowels  of  a  certain  clofe  or  land,  fituate  and  lying  in  the 
44  parifh  of  Whitkirke,  otherwife  Whitchurch,  in  the  county 
44  aforefaid,  called  Whitkirke,  otherwife  Whitchnrch-jUlds, 
44  and  near  adjacent  to  the  king's  common  highway  in  the 
44  parifh  aforefaid,  leading  on  the  north  part  from  the  vil- 
44  lage  of  Wetherby  in  the  county  aforefaid,  in,  by,  and 
44  over  a  certain  moor  there  called  Winmore,  and  from 
4C  thence  in,  by,  and  through  a  certain  lane  there  called 
44  Anlijhaw  Lane,  and  from  thence  in,  by,  and  through  the 
44  village  of  Whitkirke,  otherwife  Whitchurch  aforefaid* 
44  and  fo  back  again,  and  alfo  of  and  in  a  certain  otl)er 
44  colliery  and  mine  of  coals  being  under  the  ground  an? 
44  land,  and  in  the  bowels  of  a  certain  clofe  of  moor  or 
44  parcel  of  land,  in  the  parifh  aforefaid,  called  Halton 

Vox..  II,  Bb  «  Moern 
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"  JWiwr,  fituate  and  lying,  and  likewife  near  adjacent  to 

"  the  king's  common  highway  aforefaid,  leading  on  the 

44  north  part  from  the  village  of  Wetherby  aforefaid,  in, 

T  7 1 1  1        "  ky>  anc*  over  l^e  ^^  Winmore  moor,  and  from  thence 

I  /J     J        «•  in,  by,  and  through  the  lane  aforefaid,  called  Antijbaw 

44  Lane,  and  from  thence  in,  by,  and  through  the  village 

cc  of  Halton  in  the  county  aforefaid,  and  fo  back  again,  in, 

"  by,  and  through  which  faid  lane  called  Anlijbanv  Lane, 

44  the  coals  got  and  dug  out  of  the  mine  aforefaid  were 

44  wont  and  intended  to  be  carried  and  conveyed,  as  mat- 

<(  ters  fell  out,  from  the  clofes  aforefaid,  to  the  places 

4<  neighbouring  and  adjacent :  And  whereas  alfo  on  the 

44  fame  fourteenth  day  of  May,  the  aforefaid  Henry  Ivefm 

And  had  great    a  had  a  great  quantity,  to  wit,  two  hundred  cart-loads  of 

2«Ts^edy°dug    "  coals  du8  out  of  *«  minc  aforefaid,  feverally  ready  to 

lor  file.  a  be  expofed  »to  fale  in  the  clofes  aforefaid,  they  the  faid 

44   John,  Rutb>  Samuel,  Jeremiah,  Henry  Smith,  and  Peter, 

"being  not  ignorant  of  the  premifes,  but  contriving  and 

<c  fraudulently  and  malicioufly  intending  to  hinder,  de- 

44  ceive,  and  defraud  the  fame  Henry  Ivefon  of  the  ufe  and 

44  benefit  of  his  coals  aforefaid,  and  to  alienate  and  feduce 

cc  the  buyers  of  the  coals  dug  out  of  the  colliery  aforefaid 

44  from  the  faid  colliery,  and  to  appropriate  and  procure 

4<  them  to  the  colliery  of  the  faid  John  Moore  near  adjacent 

Butthc^fcnd-   cc  ;n  the  parifli  aforefaid,  afterwards,  to  wit,  the  aforefaid 

fntend?Pgtohin-  "  fourteenth  day  of  May  in  the  ninth  year  of  the  reign  of 

tot  buyers,  ditt    «  our  faid  lord  the  now  king  abovefaid,  did  lay  and  place 

ftop  up  the  way.    a  four  cart-loads  of  great  ftones,  and  one  root  of  a  great 

4t  afh  in  the  faid  way  in  the  lane  aforefaid,  at  the  parifh 

44  aforefaid,  and  continued  and  permitted  die  ftones  and 

41  root  of  the  afli  aforefaid  there  to  remain  for  the  fpace  of 

44  one  month,  by  which  faid  ftones,  and  the  root  of  the 

44  afh  aforefaid,  the.  aforefaid  way,  in,  by,  and  through 

44  the  lane  aforefaid,  was  fo  much  (lopped  up  and  ob- 

44  ftrufted,  that  the  carts  and  carriages  for  the  carrying 

4i  and.  conveying  of  the  coals  gotten  and  dug  out  of  the 

44  colliery  and  mine  aforefaid,  could  not  pafs  in,  by,  and 

Whereby  the       '*  t*irougk  ^c  **"*  wa7>  by  t^lc  lane  aforefaid ;  by  which 

piaint?ff'ioftCthe  €C  the  fame  Henry  Ivefon  totally  loft  the  benefit,  profit,  and 

fale  of  his  coals,  a  advantage  of  his  faid  colliery  for  the  whole  time  afore* 

44  faid ;  and  the  coals  gotten  from  the  coHiery  aforefaid, 

44  for  want  of  buyers,  fo  hindered  and  obftrutted  for  the 

44  reafons  aforefaid,  became  greatly  damaged  and  depre- 

"  dated,  to  the  damage  of  the  faid  Henry  of  fifty  pounds : 

4t  And  therefore  he  brings  fuit,  faV. 

Imparlance.      t     **  And  now  at  this  day,  to  wit,  Monday  next  after  eight 

44  days  from  the  day  of  St.  Hilary  in  this  fame  term,  until 

44  which  day  the  atorefaid  John  Moore  and  Ruth  his  wife, 

44  Samuel,  Jeremiah,  Henry  Smith,  and  Peter,  had  leave  of 

«<  imparling 
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**  imparting  to  the  faid  bill,  and  then  to  atifwer,  life,  be* 
«*  fore  the  lord  the  king  at  Wejbmnfter,  comes  as  well  the 
"  laid  Henry  Ivefon  by  his  faid  attorney,  as  the  aforefaid 
•  ««  John  Moore  and  Ruth  his  wife,  Samuel,  Jeremiah,  Henry 
**  Smith,  and  Peter,  by  Michael  John/on  their  attorney : 
-  **  And  the  fame  John  Moore  and  Rath,  Samuel,  Jeremiah, 
"  Henry  Smith,  and  Peter,  defend  the  force  and  injury, 
««  when,  toV.  and  fay  that  they  are  not  guiky  of  the  pre-  Notguiky 
"  imfes  above  laid  to  their  charge  in  manner  and  form  as  pleaded. 
"  the  aforefaid  Henry  Ivefon  above  complains  againft 
"  them:  And  of  this  they  put  themfelves  upon  the  [  J $2  ] 
"  country ;  and  the  aforefaid  Henry  Ivefon  likewife,  l&c. 
**  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
cc  king  at  Weftminfler,  on  Saturday  next  after  the  morrow  of 
"  the  Purification  of  the  Blefied  Virgin  Mary ;  and  who 
•4  neither,  &r.  to  recognize,  &c.  becaufe  as  well,  &c. 
**  The  fame  4a y  is  given  to  the  faid  parties  there,"  &c. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  of  St.  Michael  /*  the  Tenth 
Tear  of  the  Reign  of  our  Lord  William  the 
Tbird%  new  King  of  England,  &c.     Roll 

"5- 

Butcher  againft  Andrews. 

Efjex,    *   n  E  it  remembered,  That  heretofore,  to  wit,  Salk.  *%.  Carth. 
to  wit,  «  D   in  the  term  oiEafter  lad  paft,  before  the  Jj£  3^b1$- 
"  lord  the  king  ntWeJlminJler,  came  Thomas  Butcher  by  Hoit6o6.  s.c/ 
<c  Ralph  Cole  his  attorney,  and  brought  into  the  court  of 
"  the  faid  lord  the  king  then  there  his  certain  bill  againft 
€t  James  Andrews,  in  cuftody  of  the  marflial  of  the  Mar^ 
"  jka/fea,  l$c.  of  a  plea  of  trefpafs  upon  the  cafe  ;  and  there 
"  are  pledges  of   profecuting,   namely,  John  Doe  and 
*€  Richard  Roe  j  which  faid  bill  followeth  in  thefe  words,  Declares  in  con- 
«  that  is  to  fay, >Efi*f  to  wit,  Vhvnas  Butcher  complains  J^ftdi. 
€t  of  James  Andrews  in  the  cuftody  of  the  marihai  of  the  defendant's  fan 
"  Marfhalfea  of  our  lord  the  king,  before  the  king  being,  *  fam  not  e«- 
"  for  that  to  wit,  That  whereas  the  aforefaid  James  on  the  J^li'ftT 
"  firft  day  of  Auguft  in  the  eighth  year  of  the  reign  of  g0odiof  ihatva- 
w  our  lord  William  the  Third,  now  king  of  England,  &c.  i"*,  he  would 
"  at  Geftingthorpe  in  the  county  aforefaid,  in  confideratioo  pay* 
u  that  the  fame  Thomas  Butcher,  at  the  fpecial  initance 
"  and  roqueft  of  him  the  faid  James,  would  lend  and  ac- 
"  commodate,  to  one  George  Andrews,  fon  of  the  faid 
B  b  2  "  James 
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"  James  Andrews,  any  fum  or  Aims  of  money,  and 
44  would  fell  and  deliver  to  the  fame  George  fuch  goods, 
"  wares,  and  merchandize,  as  he  the  fame  George  mould 
"  want  and  require,  and  would  truft  the  faid  Gearge  for 
44  the  fame,  fo  that  the  faid  fums  of  money  fo  as  aforefaid 
"  to  be  lent,  and  the  value  of  the  faid  goods,  wares,  and 
**  merchandizes  to  the  faid  George  Andrews  by  the  afore- 
"  faid  Thomas  Butcher  to  be  delivered  and  fold,  fliould  not 
4<  in  the  whole  exceed  the  fum  of  five  pounds  of  lawful 

L  733  J  '*  money  of  England,  took  upon  himfelf,  and  then  and 
44  there  faithfully  promifed  the  fame  Thomas  Butcher,  that 
<(  he  the  aforefaid  James  would  well  and  truly  pay  and 
"  fatisfy  to  the  faid  Thomas  Butcher  not  only  all  fuch  fums 
44  of  money  fo  to  be  lent  and  accommodated  by  him  the 
41  faid  Thamas  Butcher  to  the  faid  George  Andrews f  but  alfo 
"  all  fuch  fums  of  money  as  the  goods,  wares  and  mer* 
"  chandizes  aforefaid  at  the  time  of  the  file  and  delivery 
44  thereof  (hould  be  reafonably  worth,  when  he  after- 
44  wards  mould  be   requefted:    And   the   faid   Thomas 

Awment.  "  Butcher  in  fa&  faith,  that  he  the  fame  Thohtas  Butcher 

44  afterwards,  to  wit,  on  the  fame  firft  day  of  Auguft  in  the 
"  eighth  year  abovefaid,  at  Gejiingthorpe  aforefaid,  in  the 
44  county  aforefaid,  at  the  faid  fpecial  inflance  of  him  the 
44  faid  James,  did  lend  and  accommodate  to  the  faid  George 
44  Andrews  the  fum  of  thirty  (hillings  of  lawful  money  of 
4*  England,  and  on  the  fame  day,  year,  and  place  laft 
"  abovefaid,  at  the  aforefaid  fpecial  inflance  and  requeft 
**  of  him  the  faid  James,  fold  and  delivered  to  the  fame 
44  George  Andrews  divers  goods,  wares,  and  merchandizes, 
44  and  traded  the  aforefaid  George  for  the  fame ;  and  that 
"  the  goods,  wares,  and  merchandizes  aforefaid,  at  the 
44  time  of  the  felling  and  delivery  thereof,  were  reafon- 
44  ably  worth  the  fum  of  ihrce  pounds  and  ten  (hillings  of 
tc  like  lawful  money  of  England,,  to  wit,  at  Gejiingthorpe 
44  aforefaid,  in  the  county  aforefaid,  whereof  the  faid  James 
44  afterwards,  that  is  to  fay,  on  the  fame  firft  day  of  Auguft 
41  in  the  year  abovefaid,  at  Gejiingthorpe  aforefaid,  in  the 
44  county  aforefaid,  then  and  there  had  notice  by  the  fame 

Ind^b.  alTumpfit  «  Thomas  Butcher  :    And  whereas  alfo  the  faid  James  af- 

foi  ft  thc^Wn-  "  tcrwards*  t0  wit»  on  the  famc  firft  day  of  Auguft  in  the 

tift'ertqueft.    "  '*  eighth  year  abovefaid,  at  Gejiingthorpe  aforefaid,  in  the 

44  county   aforefaid,   was   indebted  to  the  fame  Thomas 

44  Butcher  in  five  pounds  of  like  lawful  money  of  Eng~ 

44  landy  for  fuch  fum  of  money  of  him  the  faid  Tho- 

I'lJftftttmaf-    4t  mas  Butcher,  by  the  aforefaid  Thomas  Butcher,  at  the 

fum,  fit  for  other  «<  |j|-c  fpec^j  inflance  and  requeft  of  him  the  faid  James, 

5  .  xi  ou ,    c  M  ^  t^c  ^amc  George  Andrews  before  that  time  lent  and 

44  accommodated;    and  alfo  was  indebted  to  the  fame 

44  Thomas  Butcher  in  other  five  pounds  of  like  lawful  mo- 

«  uey 
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"  ney  of  England,  for  divers  goods,  wares,  and  merchan- 

*4  dizes  by  the  faid  Thomas  Butcher  to  the  aforefaid  George 

44  Andrews,  at  the  like  fpecial  inftance  and  requcft  of  the 

44  fame  James,  before  that  time  fold  and  delivered ;  and 

44  the  faid  James  being  fo  indebted  to  the  faid  Thomas 

44  Butcher,  he  the  faid  James,  in  consideration  thereof,  af- 

44  terwards,  to  wit,  on  the  fame  firft  day  oiAuguft  in  the 

44  eighth  year  aforefaid,  at  Geftingthorpe  aforefaid,  in  the 

44  county  aforefaid,  took  upon  himfelf,  and  then  and  there 

44  in  like  manner  lawfully  promifed  that  he  the  faid  James 

44  would  well  and  faithfully  pay  and  fatisfy  the  aforefaid 

44  feveral  fums  of  five  pounds,  and  five  pounds  lad  men- 

44  tioned,  to  the  fame  Thomas  Butcher,  when  afterwards  he 

44  (hould  be  thereunto  requeued.     And  .whereas  alfo  the 

44  faid  James  afterwards,  to  wit,  on  the  fame  firft  day  of 

44  Auguft  in  the  eighth  year  abovefaid,  at  Geftingthorpe 

44  aforefaid,  in  the  county  aforefaid,  was  indebted  to  the        [  Jl±  1 

44  fame  Thomas  Butcher  in  other  five  pounds  of  like  lawful 

44  money  of  England,  for  fo  much  money  of  him  the  faid 

44  Thomas  Butcher,  by  the  fame  Thomas  Butcher,  at  the  like 

44  foecial  inftance  and  requeft  of  the  faid  James,  for  the 

44  fame  James  before  that  time  expended  and  laid  out ; 

44  and  he  the  faid  James  being  thereupon  fo  indebted  to 

44  the  fame  Thomas  Butcher,  he  the  faid  James,  in  confi- 

44  deration  thereof,  afterwards,  to  wit,  the  fame  day  and 

14  year  laft  abovefaid,  at  Geftingthorpe  aforefaid,   in  the 

44  county  aforefaid,  did  take  upon  himfelf,  and  then  and 

44  there  in  the  like  manner  did  faithfully  promife  the  faid 

44  Thomas  Butcher,  that  he  the  faid  James  would  well  and 

94  truly  pay  and  fatisfy  the  aforefaid  five  pounds  laft  men- 

44  tioned  to  the  fame  Thomas  Butcher,  when  he  fhould  be 

44  afterwards  thereunto  requefted.   Neverthelefs  the  afore-  Breach* 

44  faid  James  in  nowife  regarding  his  feveral  promifes  and 

44  undertakings   aforefaid  in   form  aforefaid  made,  but 

44  contriving  and  fraudulently  intending  craftily  and  fub» 

44  tilly  to  deceive  and  defraud  the  faid  Thomas  Butcher, 

44  hath  not  yet  paid  the  aforefaid  feveral  fums  of  money, 

44  or  any  part  thereof,  to  the  faid  Thomas  Butcher,  nor 

4(  hath  hitherto  in  anywife  contented  him  for  the  fame, 

44  (although  to  do  this  the  fame  James  afterwards,  tto  wk» 

44  on  the  fecond  day  of  Auguft  in  the  eighth  year  above- 

44  faid,  at  Geftingthorpe  aforefaid,  in  the  county  aforefaid, 

44  was  requefted  by  the  fame  Thomas  Butcher,)  but  hath 

44  hitherto  altogether  refufed  and  ftill  doth  refufe  to  pay 

"  them  to  him,  or  any  ways  to  content  him  for  the  fame, 

44  to  the  damage  of  him  the  faid  Thomas  Butcher  of  thirty 

44  pounds : .  And  therefore  he  brings  fuit,  tic. 

"  And  now  at  this  day,  to  wit,  Monday  next  after  three 

04  weeks  from  the  day  of  S/.  Michael  in  this  fame  term, 

B  b  3  "  until 
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*  until  which  day  the  aforefaid  James  had  leave  to  im* 
M  parle  to  the  aforefaid  bill,  and  then  to  anfwer,  &e.  be* 
"  fore  our  lord  the  king  at  Weftminfier  comes  as  well  the 
c<  aforefaid  Thomas  by  his  faid  attorney,  as  the  aforefaid 
«4  James  by  John  Clarke  his  attorney :  And  the  fame 
Non  aflbmpfit  w  James  defends  the  force  and  injury,  &c .  and  faith  that 
pleaded.  «  he  did  not  take  upon  himfelf  in  manner  and  form  as 

w  the  aforefaid  Thomas  above  complains  againft  him; 
"  And  of  this  he  puts  himfelf  upon  the  country;  and 
u  the  aforefaid  Thomas  in  like  manner,  &V.  Therefore 
*€  let  a  jury  come  thereupon  before  the  lord  the  king  at 

f<  Weftminfier,  on next  after and  who  neither, 

a  feV.  to  recognize,  &c.  becaufe  as  well,  (^r.  The  fame 
ct  day  is  given  to  the  parties  aforefaid  there,"  faV- 


[  735  ]  JMw  *%/&«  our  Lady  the  S^ueen  at  WefU 
minfter,  of  the  Term  of  St.  Hilary  in  the 
Firft  Tear  of  the  Reign  of  our  Lady  Anne, 
now  Queen  of  England,  csfr.     R§U  435, 

Coggs  againft  Bernard. 
[3  Ld.  Raym.  Entries  240.  S.  C] 
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Middle/ex,  w  T}E  it  remembered,  That  heretofore,  t& 
.     to  wit,      "  **  wit,  in  the  term  of  St.  Michael  laft  paftt 
**°%  s3  c*31*    U  before  our  lady  the  queen  at  Weftminfier,  came  ^Ma 
5*  "  *{  Cqgg/  by  y^jpA  Sherwood  his  attorney,  and  brought 

Declaration  upon  «  into  the  court  of  our  faid  lady  the  queen  then  there 

2StoSf°"  "  his  ccrtain  bHl  a£ainft  WVKam  B*™ar<l>  '»  *c  cuftody 
hogflieadt  of  ic  °f  Ae  marlhal,  &V.  of  a  plea  of  trefpafs  upon  the  cafe  -% 
brandy  oat  of     «  and  there  arc  pledges  of  profecuting,  that  is  to  fay, 

2^  tan  "  7ohn  Doe  and  R"!>arJIl<x;  wWch  »M  bill  followeth 
in  another }  fw  c<  m  Aefe  words,  that  is  to  fay,  Middle/ex,  to  wit,  jbA* 
negligence.  «*  Cflgg/  complains  of  William  Bernard,  in  the  cuftody  of 
tc  the  marfhal  of  the  Marjbalfea  of  our  lady  the  queen, 
•*•  before  the  queen  herfclf  being,  for  that,  to  wit,  That 
*«•  whereas  the  aforefaid  William,  on  the  tenth  day  of  JV^- 
*c  vember  in  the  thirteenth  year  of  the  reign  of  our  lord 
«•  William  the  Third,  fate  king  of  England,  &c.  at  the 
"  parifii  of  St  Clement  Danes  m  the  county  of  Middle/ex 
"  aforefaid,  had  undertaken  fafely  and  fecurely  to  take  up 
M  divers  caflcs  of  brandy  of  the  faid  John,  then  being  in  a 
44  certain  cellar  fituate  in  a  certain  place  called  Brooks* 

«  Market 


peaWng*  to  tte  Cafe*.  735 

"  Market  in  the  parifli  of  St.  Andrew  Hotborn  in  the 

44  county  aforefaid  ;  and  had  undertaken  to  put  the  fame 

44  fafely  and  fecurely  in  a  certain  other  cellar  fituate  in  a 

44  certain  other  place  called  Water Jireet  in  the  parifli  of 

44  St.  Clement  Danes  in  the  county  aforefaid,   the  fame 

44  William  his  fervants  and  agents  afterwards,  to  wit,  the 

44  fame  day  and  year,  at  the  parifli  of  Saint  Clement  Danes 

44  aforefaid,  handled  the  calks  of  brandy  aforefaid  fo  ne- 

44  ghgently  and  improvidently  in  putting  them  in  the  eel- 

44  lar  laft  mentioned,  that  for  want  of  good  care  of  the 

44  faid  William,  his  fervants  and  agents,  one  of  the  faid 

44  cafks  of  brandy  then  and.  there  was  broken,  and  a  great 

44  quantity,  to  wit,  one  hundred  and  fifty  bottles  of  the 

44  brandy  aforefaid  in  the  fame  calk,  was  by  that  occafion 

44  poured  out  upon  the  ground  and  fpoiled.   And  whereas 

44  alfo  the  aforefaid  William,  afterwards,  to  wit,  on  the 

44  fame  tenth  day  of  November  in  the  thirteenth  year 

44  abovefaid,  at  St.  Clement  Danes  aforefaid  in  the  county 

44  of  Middle/ex  aforefaid,  had  undertaken  fafely  and  fe- 

44  curely  to  take  up  divers  other  cafks  of  brandy  of  the  faid 

44  John,  then  being  in  a  certain  other  cellar  fituate  in  a 

44  certain  place  called  Brooks-Market  in  the  parifli  of  St.        T  *7?6  1 

44  Andrew  Holbom  in  the  county  aforefaid,  and  to  place        *-  '  ^    J 

44  thofe  calks  there  on  a  carr  to  be  carried  to  a  certain 

44  othef  cellar  fituate  in  a  certain  other  place  called  Water- 

u  Jlreet  in  the  parifli  of  St.  Clement  Dana  in  the  county 

44  aforefaid,  and  the  faid  calks  fo  as  aforefaid,  carried  to 

44  the  laft-mentioned  cellar  fituate  in  Water-jlrtet  afore*- 

44  faid,  from  the  faid  carr  fafely  and  fecurely  there  to  let 

44  down,  and  place  in  the  cellar  laft  mentioned ;  the  fame 

44  William,  his  fervants  and  agents  afterwards,  to  wit,  the 

44  fame  day  and  year  abovefaid,  at  the  parifli  of  St.  C/e- 

44  ment  Danes  aforefaid  in  the  county  aforefaid,  fo  negli* 

"  gently  and  improvidently  handled   the   faid  calks  of 

44  brandy  laft  mentioned  in  laying  them  in  the  cellar  laft 

44  mentioned,  that  for  want  of  due  care  of  the  faid  Wil* 

44  Ham,  his  fervants  and  agents,  one  of  the  fame  calks  of 

44  brandy  laft  mentioned  was  then  and  there  broken,  and 

44  a  great  quantity,  to  wit,  one  hundred  and  fifty  bottles 

44  of  the  brandy  laft  mentioned  being  in  the  fame  calk  laft 

44  abovefaid,  was  by  that  occafion  then  and  there  fpilt 

44  upon  the  ground  and  deftroyed :  Wherefore  the  faid 

4(  John  faith,  that  he  is  injured  and  hath  damage  to  the 

44  value  of  one  hundred  pounds.    And  therefore  he  brings 

44  fuit,  &c. 

44  And  now  at  this  day,  to  wit,  Saturday  next  after  eight 

44  days  from  the  day  of  Saint  Hilary  in  this  fame  term,  ur> 

44  til  which  day  the  faid  William  Bernard  had  leave  of  imw 

44  parting  to  the  faid  bill,  and  then  to  anfwer,  &c.  before 

13  b  4  w  our 
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44  our  lady  the  queen  at  Wejlminfier,  comes  as  well  the 
"  aforefaid  John  Coggs  by  his  faid  attorney,  as  the  faid 
ct  William  Bernard  by  William  Collier  his  attorney ;  and 
44  the  fame  William  Bernard  defends  the  force  and  injury, 
Not  guilty.         «  when,  bfc.j  and  faith  that  he  is  not  guilty  thereof;  and 
44  of  this  he  putteth  himfelf  upon  the  country;  and  the 
44  before-faid  John  Coggs  in  like  manner,  &c.     Therc- 
44  fore  let  a  jury  thereupon  come  before  our  lady  the  queen 
Venire  twarded.  «t  at  Weftminfter,  on  Monday  next  after  the  morrow  of  the 
44  Purification  of  the  Bicfitd  Mary,  and  who  neither,  Wr. 
44  to  recognize,  tiV.,  becaufe  as  well,  &c.    The  fame  day 
44  is  given  to  the  parties  aforefaid  there,  &c. 
.  FoftcacootiMKd.      "  Afterwards  procefs  thereon  is  continued  between  the 
44  parties  aforefaid  of  the  plea  aforefaid  by  the  jury  re- 
44  fpited  thereupon  between  them  before  our  lady  the 
44  queen  at  Weftminfter,  until  Thurfday  next  after  the  mor- 
44  row  of  the  Purification  of  the  Blefled  Mary  then  next 
"  following,  unlefs  the  trufty  and  well  beloved  of  our 
44  lady  the  queen,  Sir  John  Holt,  Knt.  Chief  Juftice  of 
44  our  lady  the  queen  appointed  to  hold  pleas  in  the  court 
44  of  our  faid  lady  the  queen,  before  the  queen  herfelf, 
41  come  before  on  Wedne/day  next  after  eight  days  from 
"  the  day  of  the  Purification  of  the  Blefled  Mary  at  Weft- 
44  minfter  aforefaid  in  the  county  of  Middle/ex  aforefaid, 
"  in  the  great  hall  of  pleas  there,  according  to  the  form 
44  of  the  ftatute,  (sfc .,  for  want  of  jurors,  tfe. 

44  At  which  day  before  our  lady  the  queen  at  Weft* 
44  minfter  comes  the  aforefaid  John  Coggs  by  his  faid  at- 
t  737  1  €t  torney,  and  the  aforefaid  Chief  Juftice  of  our  lady  the 
toto  returned.  «c  qUCen,  before  whom,  isfc.  fent  here  his  record  before 
"  him  had  in  thefe  words,  Afterwards,  at  the  day  and 
44  place  within  contained  before  John  Hob,  Knt.,  Chief 
"  Juftice  within  written,  having  aiTociated  to  himfelf  John 
44  Ince,  gent,  by  form  of  the  ftatute,  t$c,  comes  as  well 
44  the  within  named  John  Coggs  as  die  within  named  Wit- 
4C-  liam  Bernard,  by  their  attornies  within  mentioned :  And 
44  the  jurors  of  that  jury  being  fummoned  like  wife  come, 
44  who  being  chofen,  tried,  and  fworn  to  fpeak  the  truth 
44  of  the  within  contents,  upon  their  oath  fay,  that  the 
44  aforefaid  William  Bernard  is  guilty  of  the  premifes 
44  within  laid  to  his  charge,  in  manner  and  form  as  the 
44  aforefaid  John  Ccggs  within  thereupon  complaineth 
44  aga'mft  him,  and  aflefs  the  damages  of  him  the  faid 
44  John  Coggs,  by  occafion  thereof,  befides  his  coils  and 
44  charges  by  him  applied  about  his  fuit  in  this  behalf,  to 
44  ten  pounds,  and  tor  thofe  cofts  and  charges  to  twenty 
$&&  "  Shillings :  Therefore  it  is  confidered,  that  the  faid  John 
44  Coggs  do  recover  againft  the  aforefaid  William  Bernard 
44  the  damages  aforefaid  by  the  faid  jury  in  form  aforefaid 

44  affeffed, 
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«  aflefled,  andaMb  twenty  and  one  pounds  adjudged  by 
44  the  Court  of  the  faid  lady  the  queen  how  here,  to  the 
44  fame  John  Coggj  for  his  cofts  and  charges  aforefaid,  by 
44  his  affent,  of  hpcreafe,  which  faid  damages  in  the  whole 
44  amount  to  thirty-two  pounds ;  and  the  faid  William 
44  Bernard  in  mercy,"  faV. 


Pleas  before  the  Lord  the  King  at  Weftminfter^ 
of  the  Term  of  the  Holy  Trinity  in  the 
Ninth  Tear  of  the  Reign  of  William  the 
Third,  now  King  of  England,  &c. 

Harrifon  againji  Cage. 
[3  Ld.  Raym.  Entries  403.  S.  C] 

Cambridge/hire,  M  J>E  it  remembered,  That  heretofore,  5  Mod.  4ft. 

to  wit,  «  **    to  wit,  in  the  term  of  Eq/fer  in  the  SJlk*^fe5^; 

44  ninth  year  of  the  reign  of  our  lord  William  the  Third,  *,£  h«U45*. 
44  now  King  olEngland%  £$V.,  before  the  lord  the  king  at  5.  c. 
S€  Weftminfter  came  Henry  Harrifon  gentleman,  by  Mi- 
chael John/on  his  attorney,  and  brought  into  the  court  of 
the  faid  lord  the  king  then  there  his  certain  bill  againll 
Adlard  Cage  gentleman,  and  Elizabeth  his  wife,  in  the 
44  cuftodv  of  the  marfhal,  &c.y  of  a  plea  of  trefpafs  upon 
44  the  cafe;  and  there  are  pledges  of  profecuting,.  to  wit, 
44  •  John  Doe  and  Richard  Roe  s  which  faid  bill  followeth  in  ^*£**** 
44  thefe  words,  that  is  to  fay,  Cambridgejbire,  to  wit,  Henry  upoB  prom!feof 
44  Harrifon  gentleman  complains  of  Adlard  Cage  gentle*  marriage  by  kcr 
44  man  and  Elizabeth  his  wife,  in  the  cuftody  of  the  mar-  ™£*  fol<-      - 
"  flial  of  the  Marjhalfea  of  the  lord  the  king,  before  the       [  73°  J 
"  king  himfelf  being,  for  that,  to  wit,  That  whereas  the 
44  aforefaid  Elizabeth^  whilft  (he  was  fole,  to  wit,  on  the 
44  firft  day  of  April  yx  the  eighth  year  of  the  reign  of  our 
"  lord  William  the  Third,  now  King  of  England,  Uc.t  at 
44  Borough-Green  in  the  county  aforefaid,  (in  confideration 
44  that  the  fame  Henry  then  and  (till  being  a  bachelor  and 
<(  not  married,  at  the  fpecial  inftance  and  requeft  of  the 
44  faid  Elizabeth^  then  and  there  had  agreed  with  the  fame 
44  Elizabeth^  and  had  taken  upon  himfelf  and  faithfully 
44  promifed  the  fame  Elizabeth^  that,  he  the  fame  Henry 
44  would  marry  the  faid  Elizabeth^)  took  upon  herfelf  and 
44  then  and  there  faithfully  promifed  that  (he  the  faid  Eli- 
41  tabeth  would  marry  him  the  faid  Henry;  and  although 
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the  faid  Henry,  giving  credit  to  the  prottiifcand  affimsp- 
tion  of  the  faid  Elizabeth)  altogether  refufed  to  contra  A 
matrimony  with  any  other  woman,  and  yet  continued! 
a  bachelor  and  unmarried,  and  always  from  the  time  of 
making  the  proraife  and  afiomption  aforefaid  (whilft  the 
faid  Elizabeth  was  fingle)  was  ready  and  often  offered 
legally  to  marry  the  fame  Elizabeth,  to  wit,  at  Borough- 
Green  aforefaid,  in  the  county  aforefaid j  neverthelefs 
the  laid  Elizabeth,  whilft  (he  was  fole,  not  regarding 
her  promife  and  afiumption  aforefaid,  but  contriving 
and  fraudulently  intending  craftily  and  fubtilly  to  de- 
ceive and  defraud  the  faid  Henry  in  this  behalf,  hath 
not  married  him  the  faid  Henry,  (although  fo  to  do  the 
aforefaid  Elizabeth  after  her  promife  and  afiumption 
aforefaid  made,  to  wit,  on  the  twenty-ninth  day  of 
April  in  the  eighth  year  abovefaid,  and  often  beforehand 
afterwards,  at  Borough-Green  aforefaid,  in  the  county 
aforefaid,  was  by  the  faid  Henry  required,)  but  altoge- 
ther refufed  to  marry  him,  and  afterwards,  to  wit,  on 
the  firft  day  of  OBober  in  the  eighth  year  aforefaid,  at 
Borough^Green  aforefaid,  in  the  county  aforefaid,  mar- 
ried die  aforefaid  Adlard  contrary  to  the  aforefaid  pro- 
mife and  aflumption  of  the  fame  Elizabeth:  And 
whereas  alfo  the  aforefaid  Elizabeth,  whilft  (he  was  fole* 
to  wit,  on  the  firft  day  of  May  in  the  eighth  year  above- 
faid,  was  indebted  to  the  fame  Henry  in  three  hundred 
pounds  of  lawful  money  of  England,  for  money  by  him 
the  faid  Henry,  at  the  fpecial  inftance  and  requeft  of  the 
faid  Elizabeth  and  for  the  fame  Elizabeth  (while  (he  was 
fole)  before  that  time  paid  and  laid  out,  and  for  money 
by  the  fame  Elizabeth,  while  (he  was  fole,  before  that 
time  borrowed  and  received  of  the  faid  Henry,  and  being 
fo  indebted  thereupon,  the  faid  Elizabeth  (while  (he  was 
fole)  on  the  fame  day  and  year  laft  mentioned,  at  2fe-. 
rough-Green  aforefaid,  in  the  county  aforefaid,  in  consi- 
deration thereof  undertook  and  then  and  there  faithfully 
promifed  the  faid  Henry,  that  (he  the  faid  Elizabeth 
would  well  and  faithfully  pay  and  fatisfy  to  the  faid 
Henry  the  fame  three  hundred  pounds :  Neverthelefs 
the  fame  Elizabeth  (while  (he  was  fole)  and  the  aforefaid 
Adlard  and  Elizabeth,  after  the  marriage  between  them 
celebrated,  not  regarding  the  promife  and  undertaking 
of  the  faid  Elizabeth  la  it  mentioned  in  form  aforefaid 
made,  but  contriving  and  fraudulently  intending  the 
fame  Henry  in  this  behalf  craftily  and  fubtilly  to  deceive 
and  defraud,  the  before  faid  three  hundred  pounds  have 
not  paid,  nor  hath  either  of  them  paid  any  part  thereof 
to  the  faid  Henry,  (although  often  requeft  ed,)  but  have 
altogether  refufed  and  yet  do  refufe  to  pay  the  fame  to 
xo  "  hiis, 
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a  him,  or  anywife  to  content  him  for  the  fame  ?  Where* 
"  fore  die  Cud  Henry  faith  that  he  is  injured  and  hath  da- 
"  mage  to  the  value  of  three  thoufand  pounds :  And 
M  thereupon  he  brings  fuit,  (stc. 

44  And  How  at  this  day,  to  wit,  Wednefday  next  after 
"  die  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
«  which  day  the  aforefaid  Adlard  and  Elizabeth  had  leave 
'<  to  imparle  to  the  faid  bill,  and  then  to  anfwer,  &c.  be* 
««  fore  die  lord  the  king  at  Weftminfter  comes  as  well  the 
«  faid  Henry  by  his  attorney  aforcfaid,  as  the  aforefaid 
•«  -<4flW  and  Elizabeth  by  Richard  Edwards  their  attor- 
"  ney :  And  the  fame  Adlard  and  Elizabeth  defend  the 
**  force  and  injury,  when,  feV.,  and  fay  that  the  aforefaid 
"  Elizabeth  did  not  take  upon  herfelf  in  manner  and  form 
"  as  the  aforefaid  Henry  above  complains  againft  them ; 
"  and  of  this  they  put  themfelves  upon  the  country  j  and 
«  the  faid  Henry  in  like  manner,  &fc .  Therefore  let  a  jury 
*c  come  thereupon  before  the  lord  the  king  at  Weftminfter, 
*'  on  Wednefday  next  after  three  weeks  from  the  day  of 
*'  the  Holy  Trinity :  and  who  neither,  &c.  to  recognife, 
*  &c.  becaufe  as  well,  &e.  The  fame  day  is  given  to  the 
**  aforefaid  parties  there,  &c.  Afterwards  the  proceed-  Poftei  contioH- 
••  ings  thereon  are  continued  between  the  aforefaid  par-  "** 
"  ties  of  the  plea  aforefaid  by  the  jury  refpited  thereupon 
"  between  them,  before  the  lord  the  king  at  Weftminfter, 
*c  until  Monday  next  after  three  weeks  from  the  day  of  St. 
*<  Michael  from  thence  next  following,  unlefs  the  ju dices 
u  of  the  lord  the  king  appointed  to  take  aflizes  in  the  • 
"  county  aforefaid,  do  firft  come  on  Thurfday  the  eleventh 
«  day  of  Auguft  at  the  caftle  of  Cambridge  in  the  county 
u  aforefaid,  by  form  of  the  ftatute,  &c.  for  want  of  jurors, 
«•  &c.  At  which  day,  before  the  lord  the  king  at  Weft* 
**  minfter,  comes  the  faid  Henry  by  his  faid  attorney,  and 
"  the  beforefaid  juftices  before  whom,  &c9  have  fent 
M  here  their  record  had  before  them  in  thefe  words,  to 
«*  wit,  Afterwards  at  the  day  and  place  within  contained,  p0ftei  returned. 
**  before  Sir  Edward  Ward,  Knt.,  Chief  Baron  of  the  Ex- 
#<  chequer  of  our  lord  the  king,  and  Thomas  Knight,  Efq., 
**  for  this  turn  aflbciate  to  the  faid  Sir  Edward  Ward,  and 
•*  Sir  Thomas  Rokeby,  Knt.,  one  of  the  juftices  of  the  faid 
w  lord  the  king  appointed  to  hold  pleas  before  the  king 
«  himfelf,  the  juftices  of  our  faid  lord  the  king  appointed 
**  to  take  aflizes  in  the  county  of  Cambridge  by  form  of 
€i  the  ftatute,  feV.,  the  prefehce  of  the  faid  Thomas 
**  Rokeby  not  being  expeAed,  by  virtue  of  the  writ  of  the 
*'  faid  lord  the  king  of  Ji  non  omnes,  cometh  the  within-  T  jao  1 
M  named  Henry  Hart  if  on  by  his  attorney  within  mention- 
**  ed,  and  the  within  written  Adlard  Cage  and  Elizabeth 
"  his  wife,  although  folemnly  required,  do  not  come,  but 

«  have 
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"  hare  made  default :  Therefore  let  the  jury  whereof 
44  mention  is  within  made  be  takes  againft  them  by  de~ 
44  fault  \  upon  which  the  jurors  of  that  jury  being  like- 
44  wife  fummoned  come,  who  being  choiexi,  tried,  an* 
44  fwarn  to  fpeak  the  truth  of  the  within  contents,  upon 
44  their  oath  fay,  that  the  aforefaid  Elizabeth  did  take  upon 
"  herfelf  in  manner  arid  form  as  the  aforefaid  Henry 
44  within  complains  againft  the  faid  Adlard  and  Elizabeth, 
41  and  affets  the  damages  of  the  fame  Henry  by  occefion  of 
44  the  non-performance  of  the  promifes  aid  undertakings 
44  within  fpecified,  befides  his  cofts  and  charges  by  him 
44  about  his  fuit  in  this  behalf  applied,  to  four  hundred 
44  pounds,  and  for  thofe  cofts  and  charges  to  forty  fhil- 
44  lings:  Therefore  it  is  confidered,  that  the  aforefaid 
44  Henry  Harrifon  do  recover  againft  the  aforefaid  Adlard 
44  Cage  and  Elizabeth  his  wife  his  aforefaid  damages  by  the 
44  jury  aforefaid  in  form  aforefaid  afleflcd,  and  alfo  fixteen 
44  pounds  for  his  cofts  and  charges  aforefaid,  adjudged  by 
44  the  Court  of  our  faid  lord  the  king  now  here  to  the  (aid 
44  Henry  by  his  aflent,  of  increafe,  which  damages  in  the 
44  whole  amount  to  four  hundred  and  eighteen  pounds  \ 
44  and  the  aforefaid  Adlard  and  Elizabeth  in  mercy,  (*r. 

44  Afterwards,  to  wit,  on  Saturday  the  twenty-fixth  day 
44  of  November^  in  the  tenth  year  of  the  reign  of  our  lord 
44  William  the  Third,  now  king  of  England^  &c.  tran- 
44  fcriprs  of  the  record  and  proceedings  aforefaid  between 
44  the  parties  aforefaid  of  the  plea  aforefaid,  with  alt 
.  44  things  thereunto  belonging,  by  pretence  of  a  certain 
44  writ  of  the  faid  lord  the  king,  of  correcting  errors  pro* 
44  fecuted  by  the  aforefaid  Adlard  and  Elizabeth  in  the 
44  premifes  before  the  juftices  of  the  faid  lord  the  king  of 
44  the  Common  Pleas,  and  the  Barons  of  the  Exchequer 
44  of  the  faid  lord  the  king  of  the  degree  of  the  coif  in 
44  the  chamber  of  the  Exchequer  aforefaid,  according  to 
44  the  form  of  the  ftatute  made  in  the  parliament  of  our 
44  lady  Elizabeth^  late  queen  of  England^  &e.  held  at 
44  Wejlminfter  on  the  twenty-third  day  of  November  in  the 
44  twenty-feventh  year  of  her  reign,  were  tranfmitted 
44  from  the  aforefaid  court  of  the  faid  lord  the  king  here, 
44  before  the  king  himfelf;  and  the  aforefaid  Adlard  and 
44  Elizabeth  appearing  in  the  fame  court  of  Exchequer- 
Error  affignei.  **  chamber,  afligned  certain  matters  for  error  to  be  had 
44  on  the  record  and  procefs  aforefaid,  for  revoking  and 
44  making  void  the  judgment  aforefaid,  to  which  the  afore- 
44  faid  Henry  likewife  appearing  in  the  fame  court  of  Ex- 
44  chequer-chamber  aforefaid  hath  pleaded  that  there  was 
44  nothing  in  anywife  erroneous,  either  in  the  record  and 
• 44  proceedings  aforefaid,  or  in  the  giving  of  the  judgment 
41  aforefaid  j  and  afterwards,  to  wit,  on  Tuefday  the  twen- 

41  ty-feventh 
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*«  ty-fcvcnth  day  of  June  in  the  eleventh  year  of  the  reign 

*'  of  our  lord  William  the  Third,  now  lung  of  England, 

**  &c.  as  well  the  record  and  proceedings  afore  fa  id,  and    , 

cc  the  judgment  given  upon  the  fame,  as  the  aforefaid        T  741  J 

"  caufes  by  the  faid  Adlard  and  Elizabeth  affigncd  and 

"  alleged  for  error,  being  feen,  and  by  the  court  of  Ex- 

**  chequer-chamber   aforefaid   diligently    examined    and 

•*  more  fully  underftood ;  it  feemed  to  the  fame  Court  of 

"  Exchequer-chamber  aforefaid,  that  the  faid  record  is 

*c  in  nowife  .faulty  or  defedive,  and  that  the  faid  record 

"  was  not  anywife  erroneous :  Therefore  it  was  then  and  judgment  if-. 

4C  there  by  the  fame  Court  of  Exchequer-chamber  afore-  *»«*«*• 

"  (aid  confidered,  That  the  judgment  aforefaid  (houid  in 

"  all  refpe£ts  be  affirmed  and  ftand  in  all  its  force  and 

"  effedi,  the  faid  caufes  and  matters  by  the  aforefaid  Ad- 

**  lard  and  Elizabeth  afligned  and  alleged  for  error  in  any- 

cc  wife  notwithstanding;  and  it  was  further  then    and 

*'  there  by  the  fame  Court  conGdered,  that  the  aforefaid 

i(  Henry  (hould  recover  againft  the  faid  Adlard  and  Eliza- 

<(  ieth,  ten  pounds  and  ten  (hillings,  adjudged  by  the  Court 

*c  there  to  the  faid  Henry,  by  his  afient,  according  to  the 

"  form  of  the  ftatute  for  that  purpofe  made  and  pro- 

u  vided,  for  his  damages,  cods,  and  charges,  which  he 

u  had  by  occaGon  of  the  delay  of  execution  of  the  jiidg- 

*'  ment  aforefaid,  by  pretence  of  the  profecution  of  the 

4(  faid  writ  of  error;  and  thereupon  the  aforefaid  record,  Cofts  •djudgei, 

€<  and  alfb  the  proceedings  of  the  faid  juftices  of  the  occafionej  by  th« 

4<  Corpmon  Pleas  aforefaid,  and  the  faid  barons  of  the  tioo^nd  tcmU* 

i€  Exchequer  aforefaid,  had  before  them  in  the  premifes  tanceofthe  ic- 

€c  before  the  lord  the  king,  wherefocver,  teV.  were  then  cord 

"  by  the  fame  juftices  and  barons   fent  back   accord- 

M  ing  to  the  form  of  the  ftatute,  &c.  and  do  now  ro 

€c  main  in  the  Court  of  the  lord  the  king  here  before  the 

"  king  himfelf,  feV.     Afterwards,  to  wit,  on  Wednefday 

"  next  after  three  weeks  from  the  day  of  the  Holy  Tri- 

**  nity  in   the  thirteenth  year  of  the  reign  of  our  lord 

**  William  the  Third,  nqw  king  of  England,  Vr,  before 

"  the  faid  lord  the  king  at  Wejlminjler  cometh  the.aforc- 

"  faid  Henry  Harrifon  by  his  laid  attorney,  and  acknow-  SirUfia^n  so. 

«  ledgeth  himfelf  to  be  fatisBed  by  the  aforefaid  Adlard  ■w>*W*c4. 

**  and  Elizabeth,  concerning  the  debt,  damages,  cofts,  and 

«*■  charges  aforefaid :  Therefore  let  the  fame  Alilard  and 

«  Elizabeth  be  thereupon  acquitted  of  the  faid  debt,  da* 

"  mages,  cofts,  and  charges,"  &V, 
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Pleas  before  our  Lady  the  Queen  at  Weftmin* 
fter,  of  the  "Term  of  St.  Michael  in  the  Firfi 
Year  of  the  Reign  of  our  Lady  Anne,  now 
Queen  of  England,  fcfr.     Roll  223. 

Juftin  againft  Ballin. 

Salt.  34.  S.C. England^  "   DE  it  remembered,  That  on  Friday  next 

to  wit,    "  **  after  three  weeks  from  the  day  of  St. 

44  Michael  in  this  fame  term,  before  the  lady  the  queen 

Suggeftion,  fet-  t€  at  Wejlminfter,  comes  Nicholas  Juftin  in  his  proper  per— 

ting  forth  fta-     «  fon,  and  caufes  the  Court  of  the  faid  lady  the  queen 

^trher^tbe*1'  "  now  hcrc  to  underftand  and  be  informed,  That  whereas 

Admiralty  have   "  in  the  ftAute   made  in    the  parliament  of  our  lord 

no  cognisance  of  «  Richard  the  Second,  late  king  of  England  after  the 

J^r    "  Conqueft,  held  in  the  thirteenth  year  of  his  reign  at 

«  Weftminfter  in  the  county  of  Middle/ex,  it  is  amongft 

44  other  tilings  ordained  and  enafted  by  the  authority  of 

44  the  fame  parliament,  that  admirals  and  their  deputies 

44  from  thence  afterwards  Ihould  in  no  fort  intermeddle 

44  concerning  any  thing  done  within  the  kingdom  of  Eng- 

44  land,  fate  only  concerning  a  thing  done  upon  the  fea,  as 

44  was  of  right  accuftomed  in  the  time  of  our  lord  Edward 

44  late  king  of  England,  grandfather  of  the  fame  lord  the 

44  king  'Richard  the  Second,  as  in  the  fame  ftatute  amongft 

Another ftatute  "  other  things  is  more  fully  contained:  And  whereas 

(15  R.  2.)  to      ««  alfo  by  another  ftatute  made  in  the  parliament  of  the 

ttefame  put-     c<  aforcfaia  late  king  Richard  the  Second,  in  the  fifteenth 

44  year  of  his  reign,  held  at  Weftminfter  aforefaid  in  the 

44  faid  county  of  Middle/ex,  it  is  amongft  other  things  de- 

44  claret',  ordained,  and  eftablifhed,  that  die  Court  of  Ad* 

44  miralty  (hould  have  no  cognizance,  power  of  jurifdic- 

44  tion  of  all  contra&s,  pleas,  and  complaints,  and  of  all 

44  other  things  done  or  arifmg  within  the  bodies  of  c6un- 

"  ties,  as  well  by  land  as  by  water,  and  alfo  of  the  wreck 

"  of  the  fea,  but  that  all  fuch  contracts,  pleas,  and  com- 

44  plaints,  and  all  other  things  arifmg  within  the  bodies  of 

44  counties,  as  well  by  land  as  water,  as  aforefaid,  and  alfo 

44  wreck  of  fea,  ihould  be  determined,  tried,  difcufled,and 

44  remedied  by  the  law  of  the  land,  and  not  before  the 

44  admiral  or  admirals,  nor  by  his  lieutenant  in  any  man- 

44  ner  as  in  the  fame  ftatute  is  alfo  amongft  other  things 

Atptfaer  ftatute   4<  more  fully  contained  :  And  whereas  alfo  in  the  parlia- 

(*  H-4-)  c°n-   "  ment  of  our  lord  Henry  the  Fourth,  late  king  of  Eng- 

^rming    e  «r.  M  ^nj  ^^  ^  Conqueit,  held  in  the  fecond  year  of  his 

44  reign  at  Weftminfter  in  the  county  aforefaid,  it  is  amongft 

44  otter 
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**  other  things  ordained  and  ena&ed,  that  the  afort&id 

44  ftatute  of  the  aforefaid  year  of  our  laid  late  King  Rich- 

44  ard  the  Second,  (hould  be  held  and  kept  and  carried  into 

44  due  execution  as  in  the  fame  ftatute  amongft  other 

44  things  is  contained :  And  whereas  alfo  all  and  lingular 

44  pleas  and  afiairs  touching  or  concerning  the  validity, 

44  explication,  interpretation,  conftru&ion,  or  expofition  That  the  e*po- 

44  of  any  ftatutes  in  all  parliaments  whatsoever  of  our  faid  fitMm  of  %ht  *»- 

44  lady  the  now  queen,  or  her  progenitors,  late  kings  or  X^£^E£ 

44  queens  of  England,  ena&ed,  made,  and  provided,  and  poxai. 

44  all  and  Angular  pleas  and  conufance  of  pleas  for  any 

44  trefpafes,  contra&s,  trefpafles  upon  the  cafe,  for  the 

44  taking,  detaining,  or  converting  of  any  goods  or  chat- 

44  tela,  or  for  any  other  caufe  whatsoever,  as  well  upon 

44  land  as  upon  water,  within  the  body  of  any  county 

:**  within  this  kingdom  of  England,  or  elfewhere  upon 
44  land,  happening,  arifing,  emerging,  done,  or  brought 
44  to  any  perfon  or  perfons,  do  fpecially  belong  and  apper- 
44  tain  to  our  lady  the  now  queen  and  her  royal  crown, 
44  and  by  the  laws  and  ftatutes  of  this  realm  of  England 
44  ought,  and  from  time  paft  always  hitherto  were  aocuf- 
44  tomed  to  be  tried,  determined,  and  dtfeufled  in  the 
"  queen's  temporal  courts  of  record,  before  the  lady  the 
44  queen  now  here,  or  before  her  temporal  juftices  or 
44  fudges,  and  not  before  the  lord  admiral  of  England,  nor 
44  by  the  admiral  of  England,  or  his  lieutenant  or  deputy 
44  in  any  manner:  Neverthelefs  one  John  Ballam  and  one 
44  William  Hart  not  being  ignorant  of  the  premifcs,»but 
44  contriving  unjuftly  to  burthen,  opprefs,  and  aggrieve 
44  the  faid  Nicholas  Juftin,  contrary  to  due  courfe  of  the 
44  law  of  this  kingdom  of  England,  and  contrary  to  the  Brca*. 
44  form  of  the  feveral  ftatutes  aforefaid,  and  to  draw  the 

• "  conufance  of  a  plea  which  fpecially  belongs  and  apper- 
44  tains  to  our  faid  lady  the  now  queen  and  her  royal 
**  crown  to  another  examination  in  the  court  of  Admi- 
44  ralty  before  the  Right  Honourable  Sir  Charles  Hedges, 
44  Km.  dodor  of  laws  and  fupreme  judge  of  the  court  of 
**  Admiralty  of  England,  or  his  deputy  or  furrogate,  or 
44  fome  other  competent  judge  in  that  behalf,  by  virtue  of 
44  a  certain  procefsout  of  the  faid  court  of  Admiralty,  for  Br  P^1"1  out 
44  die  profecution  of  a  (hip  called  The  Swan  of  Norway,  £*t£™™\Z 

1  44  whereof  JSerent  Gertfon  lately  was,  but  John  Orce,  other-  hour. 
44  wife  Ord,  otherwise  Larmnck,  is  now  matter,  and  its 
44  rigging  and  appurtenances ;  and  the  faid  Nicholas  JuJTm 
44  being  owner  of  the  faid  (hip,  for  and  concerning  divers 
44  wares  and  merchandizes,  works  and  labours  by  the 
44  aforefaid  J.  Ballam  and  W.  Hart  fold,  delivered,  done, 
44  found,  and  provided  for  the  faid  (hip,  out  of  the  jurif- 
41  di&ion  of  that  court,  unjuftly  drew  into  plea,  warily  aud 

4C  craftily 
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<€  craftily  libelling  and  fuggefting  againft  the  faid  Ihip, 

"  and  the  aforefaid  Nicholas  JuJHn  io  the  fame  court  of 

4f  Admiralty,  amongft  other  things,  as  followeth,  that  is 

Libel  fee  forth.    «  to  fay :  Firft,  That  in  die  month  of  November  in  the 

44  year  of  our  Lord  one  thoufand  feven  hundred,  and  for 

"  feveral  months  before  and  after,  the  faid  Berent  Gertjbn 

44  of  Norway  was  the  mafter  and  commander  of  the  laid 

"  fhip  the  Swan,  and  had  the  care  and  government  of  her 

"  as  mafter,  and  was  put  in  and  appointed  mafter  of  her 

[  jaa  1       4t  by  her  owner,  who  was  then  an  inhabitant  of  Norway 

44  and  a  fubje£t  of  the  King  of  Denmark,  but  is  fince  dead, 

44  and  fo  much  the  faid  Berent  Gertfin  hath  confefled  and 

44  declared,  and  this  was  and  is  true,  public,  and  notorious, 

44  and  alleges  every  thing  jointly  and  fcverally :  Jlfo,  That 

"  in  the  faid  month  of  November,  in  the  year  of  our  Lord 

44  one  thoufand  feven  hundred,  the  faid  fhip  the  Swan  be- 

44  ing  upon  the  high  and  open  feas  near  the  port  of  Lon- 

"  don,  within  the  mrifdi&ion  of  the  High  Court  of  the 

-  '<  Admiralty  of  England^  and  then  (landing  in  great  need 

"  of  a  new  cable,  a  coil  of  fmall  ratlin,  a  new  anchor,  and 

44  the  other  things  mentioned  in  the  two  fchedules  here- 

44  unto  annexed,  the  faid  John  Ballam  and  William  Hart 

44  did  thereupon,  at  the  fpecial  inftance  and  requeft  of  the 

44  faid  Berent  Gertjbn,  then  mafter  and  commander  of  the 

44  faid  (hip  upon  the  high  and  open  feas,  and  within  the 

44  jurisdiction  aforefaid,  furni(h  and  fupply  the  faid  (hip 

"  with  the  cable,  anchor,  and  other  things  mentioned  m 

"  the   faid  two  fchedules,  at  the  refpe&ive  rates  fche- 

44  dulate,  to  wit,  the  faid  John  Ballam  furniihed  and  fup- 

44  plied  her  with  the  cable,  fmall  ratlin,  and  the  other 

44  things   mentioned  in   the  fir  ft  of  the  faid  fchedules 

"  N°  i,  and  at  the  rates  there    fet    down,   amount- 

"  ing  in  all  to  the  fum  of  one  hundred  and  four  pounds 

"  fifteen  (hillings  fterling,  and  the  faid  William  Hart  fur- 

"  niftied  and  fupplied  her  with  the  anchor  and  the  other 

44  things  mentioned  in  the  faid  other  fchedule  N*  a*  and 

44  at  the  rates  there  fet  down,  amounting  in  the  whole  to 

"  the  fum  of  nineteen  pounds  eleven  (hillings  and. fix- 

"  pence  fterling,  and  the  faid  cable,  anchor,  and  other 

"  things  mentioned  in  the  faid  two  fchedules,  were  at  the 

44  time  and  place  aforefaid  fent  and  delivered  by  the  faid 

44  John  Ballam  and  William  Hart9  or  their  order,  on  board 

44  the  faid  (hip,  and  have  ever  fince  and  now  are  belonging 

44  to  her  and  applied  to  her  ufe,  and  the  ti^M^were,  at 

44  the  time  of  their  being  fent  and  delivered  onboard  the 

44  faid  (hip,  really  and  truly  worth  the  refpedive  rates  and 

44  fums  of  money  fchedulate,  and  the  like  fort  of  goods 

44  were  then  ufually  fold  at  the  fame  rates  \  and  this  was 

44  and  is  true,  public,  and  notorious,  and  fo  much  the  faid 

'4  Berent  Gertjbn  hath  confefled  and  declared  to  feveral 

14  perfonsj 
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<4  perfons,  but  lays  it  of  other  good fums  at  the  time  and  placet 

*4  &c,  and  as  above :  Alfo,  'fhat  the  faid  (hip  the  Swan, 

44  (hortly  after  the  faid  cables  anchor,  and  the  other  things 

44  mentioned  in  the  faid  two  fchedules,  were  fent  and  de- 

*'  livered  on  board  her  as  aforefaid,  proceeded  to  Norway, 

44  and  did  theii  and  evef,  and  now  doth  belong  to  that 

"  place,  and  the  faid  Berent  Gerifon  her  late  matter,  did, 

•*  and  do  all  refide  in  Norway,  and  were  and  are  fubje&s 

44  to  the  .King  of  Denmark ;  and  this  was  and  is  true,  pub- 

44  lie,  and  notorious,  and  fo  much  the,  faid  John  Orce, 

44  otherwife  Ord9  otherwife  Larnvick,  hath  lately  confefled 

44  and  declared  to  fevexal  perfons,  and  fits  forth  as  above : 

44  Alfo,  That  the  faid  feveral  films  of  money  mentioned  in 

44  the  (aid  two  fchedules,  in  all  amounting  in  the  whole  to 

44  the  fum  of  one  hundred  twenty-four  pounds  fix  (hil- 

41  lings  and  fixpence  fterling,  are  really  and  truly  due  to 

«  the  faid  John  Ballam  and  William  Hart,  for  the  faid       [  %£  J 

44  cable,  anchor,  and  the  other  things  fchedulate,  and  the 

44  faid  John  Orte,  othefwife  Ord,  otherwife  Larwck,  the 

*4  prefent  matter  of  the  faid  (hip,  hath  lately  confefled  and 

44  declared  to  feveral  perfons,  that  the  aforefaid  funis  of 

44  money  are  yet  unpaid,  and  that  it  is  fo  fet  down  in  in- 

44  ftru&ions  given  him  by  the  faid  Nicholas  Jaflin  the 

44  owner  of  the  faid  (hip,  or  to  that  effeS,  as  before :  Alfo, 

44  That  the  faid  John  Ballam  and  William  Hart  have  fe- 

44  vend  times  demanded  the  funis  of  money  dud  to  them 

44  as  aforefaid,  of  the  prefent  mailer  of  the  faid  (hip,  per* 

f 4  fonally,  and  of  her  (aid  owner  by  letters,  but  they  re- 

*  fufing  or  delaying  to  pay  for  the  fame,  and  the  faid 

44  John  Ballam  and  William  Hart  having  no  remedy  for 

44  the  recovery  thereof,  but  by  arrefting  the  faid  (hip  in 

44  the  High  Court  of  Admiralty  of  England,  have  caufed 

44  the  fame  to  be  arretted  by  virtue  of  a  warrant  from  the 

44  faid  Court,  and  all  perfons  having  or  pretending  to 

44  have  any  right,  title,  or  intereft  therein,  to  be  duly 

44  cited  to  appear  in  the  faid  court  to  anfwer  to  them  the 

44  faid  John  Ballam  and  William  Hart,  in  a  caufe  or  caufes 

44  civil  and  maritime ;  and  the  faid  Nicholas  Jufiin  has 

44  there  appeared  by  his  pro&or,  and  fubmitted  nimfelf  to 

44  the  jurifdi&ion  of  the  faid  court,  and  as  owner  of  the 

44  faid  (hip  given  bail  to  anfwer  the  a&ion  brought  by  the 

44  faid  John  Ballam  and  William  Hart  againit  the  fai4 

44  (hip,  and  to  abide  by  the  judgment  of  the  faid  Court, 

44  and  to  pay  what  (hall  be  adjudged, .  together  with  the 

44  expences  of  fuit,  and  thereupon  procured  the  faid  (hip 

44  to  be  releafed  from  the  faid  arreft,  as  by  the  proceedings 

44  of  the  faid  Court,  to  which  the  party  proponent  refers 

44  himfelf,  doth  appear. 

Vol.  II.  .    Cc  N«if 
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N*  t,   Delivered  fir  the  ufe  of the  Jhtp  Swan  ^Long- 
found,  Mr.  Bercnt  Gertfon,  Commander >  November  the 

16th,  1760,  per  John  Ballam. 

C.     q.    lb. 

59     1     jo  A  cable  of  15,  in  full  120 
fathom. 
01       3  A  coil  of  fmall  ratlin. 
^—  in 

59     2     13  at  35/.  per  hundred  is 

One  hand-line,  4  fkains  of  marlin  and 

houfen,  —  — 

Lighteridgc  on  board,  •*- 
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N°  2,   Smith's  ivcrk  to  the  Jhip  Swan,  Berent  Gertfon, 
Mafter%  November  the  25/^,  1700,  by  William  Hart; 

£.    s.    d. 

For  one  new  anchor,   weighing  13  C. 

24 /£./*•/■  con  traft,                    — -  19     o    4 

For  one  hundred  five-inch  nails,           —  042 

For  one  hundred  four-inch  nails,          —  026 

For  two  hundred  of  nails,                     —  030 

For  mending  one  pump-iron,                 —  016 

19  11     6 


"  Alfo  that  all  and  lingular  the  premifes  were  and  are 

44  true  and  notorious,  as  by  a  true  copy  of  the  aforcfaid 

"  libel  in  the  court  of  the  laid  lady  the  queen,  before  the 

44  queen  herfelf  now  here  had,  read,  and  heard,  amongft 

44  other  things  more  fully  appears,  when,  in  truth,  the 

"  wares  and  merchandizes,  works,  and  labours  aforcfaid, 

Averment,  That  "  were  found,  provided,  done,  fold,  and  delivered  for  the 

rhc  goeds  and     **  aforefaid  fhip  in  the  river  of  Thames,  to  wit,  in  the  pa- 

Ihc  A^in'thc     "  -ri<h  of  St.  Paul  Shadwelf,  in  the  county  of  Middlefex, 

■Wet 0/ Thame*.  "  and  not  upon  the  high  fea,  nor  within  the  jurifdidion 

"  of  the  Court  of  Admiralty  aforefaid,  as  by  the  libel 

"  aforefaid  is  above  fuppofed  ;  to  all  and  fingular  which 

46  matters  the  fame  John  Ballam  and  William  Hart  un- 

44  juftly  con  drained  him  the  faid  Nicholas  Jtsjlin  to  appear 

44  in  the  faid  Court  of  Admiralty,  before  the  aforefaid 

c*  judge  of  the  fame  Court,  concerning  the  premifes,  and 

41  to  anfwer  the  fame  John  Ballam  and  William  Hart  of 

5  "  and 
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<*  and  concerning  the  fame ;  and  although  the  fame  #/- 

«*  cholas  Jttftin  in  the  faid  Court  of  Admiralty,  before  the  Pica  m  the  4^ 

u  aforefaid  judge  of  that  court,  did  plead  and  allege  all  and  aaraity. 

"  fingular  the  premifes  by  him  above  fuggefted  and  al- 

€<  leged  for  his  difcharge  and  difmiflion  from  thence  in 

"  this  behalf,  and  offered  to  prove  the  fame' by  inevitable 

"  teftimony  and  truth  *  yet  the  fame  judge  of  that  court 

•«  hath  altogether  refufed  and  ftill  refufesto  admit  the  faid 

*<  plea,  allegation,  and  proof:  And  the  beforefaid  John 

«c  Ballam  and  William  Hart  do,  with  all  their  power,  en- 

**  deayour  and  daily  contrive  to  compel  him  the  fame  Ni- 

44  cbolas  Juftin  to  anfwer  of  and  concerning  the  premifes 

"  aforefaid,  and  to  be  condemned  in  the  premifes  by  the 

"  fentence  and  final  decree  of  the  Court  of  Admiralty 

*'  aforefaid,  in  contempt  of  the  faid  lady  the  now  queen, 

**  in  difherifon  of  her  crown  and  dignity,  and  to  the  da- 

**  mage,  impoverifliment,  and  manifeft  grievance  of  the 

cc  fame  Nicholas^  and  againft  the  law  and  cuftom  of  the 

"  realm  of  the  (aid  lady  the  now  queen  of  England,  and 

«  alfo  againft  the  form  and  effe£fc  of  the  feveral  ftatutes 

«*  aforefaid  in  fuch  cafe  in  form  aforefaid  made  and  pro* 

"  vided :  And  this  the  fame  Nicholas  JuJHn  is  ready  t6 

"  verify :  Wherefore  the  fame  Nicholas,  humbly  implor* 

"  ing  the  aid  and  bounty  of  the  Court  of  the  faid  lady  the  ' 

"  queen,  before  the  now  queen,  herfelf,  prays  for  himfelf 

*c  a  remedy,  and  a  writ  of  prohibition  of  the  faid  lady  the       T  ja*  1 

<c  queen  here,  to  be  dire&ed  to  the  faid  judge  of  the  Court       L    T7  J 

"  of  Admiralty  aforefaid,  or  to  any  other  competent  judge 

c<  whatfocver  in  this  behalf,  to  prohibit  him  or  them  that 

*'  he  or  they  hold  not  plea  in  any  manner  touching  or  con- 

iCI  cerningtne  premifes  aforefaid,  before  him  or  them,  &c. 

**  And  it  is  granted  to  him,"  &c. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
oftht  Term  ^Eafter  in  the  Twelfth  Tear  of 
the  Reign  of  William  the  Thirds  now  King 
3f  England,  &c.     Roll  108. 

Hillyard  againft  Cox. 
[3  Ld.  Raym.  Entries  468.  S.  C] 

Berk/hire,  «  nE  it  remembered,    That  heretofore,  to  s»ik.  37. 

to  wit,   «  *5    w;t,  in  the  term  of  St.  Michael  laft  part, 

«♦  before  our  lord  the  king  at  Wejlminfter,  came  Daniel 

C  c  a  *  Hillyard 
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(4  Hillyard  clerk,  adminiftrator  6f  all  and  (ingukhr  tfctf 
*c  goods  and  chattels,  rights  and  credits,  which  were  of 
"  John  Cox  dcccafcd,  at  the  time  of  his  dcccafc,  who  died 
"  inteftate,  by  Edward  Chapman  his  attorney,  and  brought 
"  into  the  court  of  the  (aid  lord  the  king,  then?  there  nw 
"  certain  bill  againft  Thomas  Cox  in  the  cuftody  of  the 
44  marfhal,  &c,f  of  a  plea  of  trefpafe  upon  the  cafe ;  and 
4<  there  are  pledges  of  profceuting,  namely,  John  Doe  and 
"  Richard  Roe;   which  faid  bill  is  in  theie  words,  that  is 
"  to  fay,  Berkfhire,  to  wit,  Daniel  Hillyard  clerk,  admi-* 
**  nrftrator  of  all  and  lingular  the  goods*  and  chattels, 
••  rights  and  credits,  which  were  of  John  Cox  deeeafed,  at 
44  the  time  of  his  death,  who  died  inteftate,  complains  of 
«4  Thomas  Cox  in  the  cuftody  of  the  marflial  of  the  Mar* 
Indebitatus  af-    « jhalfea  of  the  lord  the  king,  before  the  king  himfelf  be* 
fumpfit  by  an      it  j^  for  tjjat>  to  w;t>  *£ hat  whereas  the  aforefaid  Thomas, 
founds  fcui      **  on  ,the  firft  day  of  March  in  the  eleventh  year  of  the 
ami  delivered  by  (*  reign  of  our  lord  William  the  Third,  now  King  of  Eng- 
the  iweiUtc       «c>  ylU^  yCtf  at  Farringdon  ki  the  county  aforefaid,  war 
.  %     *4  indebted  to  the  aforefaid  John  in  his  lifetime  in  one 
"  hundred  (hillings  of  lawful  money  of  England,  for  dt- 
*4  vers  goods,  wares,  and  merchandizes  of  the  fame  John 
44  by  the  beforefaid  John  in  his  lifetime  to  the  laid  Tho~ 
"  mas,  at  the  efpecial  inftance  and  requeft  of  the  fame 
*'  Thomas,  before  that  time  fold  and  delivered  :  And  being 
f  748  ^       •*  fo  indebted  the  afovefaid  Thomas  in-confideration  therein 
44  afterwards,  to  wit*  the  fame  day,  year,  and  place  above* 
"  (aid,  undertook,  and  then  and  there  faithfully  promifed 
♦*  the  faid  John  in  his  lifetime,  that  he  the  aforefaid  Tbo* 
«*  mas  would  well  and  truly  pay  and  fiatisfy  the  faid  one 
Quantum  me-     "  hundred'  (hillings  to  the  faid  John,  when  he  (hould  be 
»*"•  «  thereunto  afterwards  requefted  :  And  whereas  aWo  at 

44  terwards,  to  wit,  on  the  fecond  day  of  March,  in  the 
44  eleventh  year  abovefaid,  at  Farringdon  aforefaid,  in  con- 
44  fideration  that  the  faid  John  in  his  lifetime,  at  the  like 
44  inftance  and  requelt  of  the  fame  Thomas,  had  fold  and 
44  delivered  to  the  fame  Thomas  divers  other  goods,  wares, 
44  and  merchandizes  of  him  the  faid  John,  the  faid  Tho- 
u  mas  took  upon  himfelf,  and  then  and  there  faithfiilly 
"f*  promifed  the  fame  John,  that  he  the  aforefaid  Thomas 
44  would  well  and  truly  pay  and  fatisfy  the  faid  John  fo 
44  much  money  for  the  goods,  wares,  and  merchandizes 
"  aforefaid  laft  mentioned,  as  thofe  goods,  wares,  and 
44  merchandizes,  at  the  time  of  the  felling  and  delivering 
*  thereof,  were  reafonably  worth,  when  he  (hould  be  af- 
44  terwards  thereunto  requefted  :  And  the  faid  Daniel  in 
"  fack  faith,  that  rhe  goods,  wares,  and  merchandizes 
."  aforefaid  laft  mentioned  at  the  time  of  the  fale  and  de- 
"  Uvery  thereof  were  reafonably  worth  another  hundred 

«  (hillings 
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•«  (hillings  of  like  lawful  money  of  England,  to  wit,  at 
44  Farringdon  aforefaid ;  and  thereof  the  fame  Thomas  then 
**  and  there  had  notice :   Neverthelefs  the  aforefaid  Tin*  Breach. 
**  mas  his  aforefaid  jfromifes  and   aflumptions  in   form 
«*  aforefaid  made  not  regarding,  but  contriving  and  fraud- 
c<  ulently  intending  the  fame  John  in  his  lifetime,  and  the 
"  aforefaid  Daniel  after  the  death  of  the  faid  John,  in  this 
**  behalf  craftily  and  fubtilly  to  deceive  and  defraud,  hath 
c<  not  paid  the  feveral  fums  of  money  aforefaid  to  the  faid 
tt  John  in  his  lifetime,  or  the  aforefaid  Daniel  after  the 
<c  death  of  the  faid  John,  (to  which  faid  Daniel  adminif- 
11  tration  of  all  and  lingular  the  goods  and  chattels,  rights 
**  and  credits,  which  were  the  aforefaid  John's  at  the  time 
**  of  his  death,  was   in  due  form  committed   by  Jofeph  Letters  of  admi- 
"  Woodward,  doaovof  laws,  and  archdeacon  of  the  arch*  ^l™*™^ 
*•  deaconry  of  Berks,  official  lawfully  appointed,  after  the 
cc  death  of  the  fame  John,  to  wit,  on  the  tenth  day  of 
c<  April  in  the  year  of  our  Lord  one  thoufand  fix  hundred 
•*  ninety  and  nine,  at  Farringdon  aforefaid,  towhichoffi-   Sc*C^z^*&_^ 
<*  ciai  the  committing  of  the  adminiftration  aforefaid  in     ^     * 
«  .this  behalf  did  of  right  lylonft)  nor  hath  any  wife  cemJ0^1^^^  J&& 
iC  tented  them,  or  either  of  them,  for  the  fame  \  although 
**  to  do  this  the  aforefaid  Thomas,  after  the  death  of  Jthe 
<c  faid  John,  and  after  the  adminiftration  aforefaid  in  form 
«c  aforefaid  committed,  to  wit,  on  the  twentieth  day  of  Rcqo«ft. 
u  April  in  the  eleventh   year  above  fa  id,  at  Farringdon 
. c<  aforefaid,  by  the   aforefaid  Daniel  was  requeftcd,  but 
c<  hath  altogether-  refufed  to  pay  or  any  wife  f.itlsfy  the 
ic  fame  unto  the  faid  John  in  his  lifetime,  and  the  afore- 
€C  faid  Daniel  after  the  death  of  the  faid  John,  and  ft  ill  re- 
**  fufes  to  pay  or  fatisfy  the  fame  to  the  faid  Daniel : 
<c  Wherefore  the  faid  Daniel  faith,  that  he  is  injured,  and 
41  hath  damage  to  the  value  often  pounds  :  And  therefore 
w  he  brings  fuit,  faV. 

"  And  the  fame  Daniel  brings  here  into  Court  the  let-        T  710  1 
"  ters  of  administration  aforefaid  of  the  faid  Jofeph  Wood-  x^J^J^  (he  -* 
€t  ward,  which  teftify  the  commiffion  of  the  adminiftra-  lrrcrspf  admi- 
"  tion  aforefaid  in  form  aforefaid,  the  date  whereof  is  011  ri,Ilrat'on» 
u  the  day  and  year  abovefaid. 

"  And  now  at  this  day,  to  wit,  Wednefday  next  after  ivaysm<»rr,f>«ip 
u  fifteen  days  from  the  day  of  Eajler  in  this  lame  term,  w.cr/of  aimi- 
"  until  which  day  the  aforefaid  Thomas  Cox  had  leave  to  a,ftritKn- 
f  imparle  to  the  aforefaid  bill,  and  then  to  anfvvcr,  tsV. 
u  before  the  lord  die  king  at  Wejlminfter  comes  as  well  the 
u  aforefaid  Daniel  Hillyard  by  his  faid  attorney,  as  the 
ff  aforefaid  Thomas  Co*  by  Edward  Serle  his  attorney : 
t€  And  the  fame  Thomas  defends,  the  force  and  injury, 
u  when,  tyc.  and  prays  oyer  of  the  aforefaid  letters  of  adT 
P  miniilratipu  now  here  produced  in  Court,  and  in  the 
C  c  3  "  declaration 
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"  declaration  aforefaid  above  fpecified  ;  and  they  are  read 
"  to  him  in  thefe  words,  to  wit,  Jofeph  Woodward,  do&or 
"  of  laws  and  archdeacon  of  the  archdeaconry  of  Berk- 
"  Jhire,  official  lawfully  copftituted,  to  our  beloved  in 
"  Chrift  Daniel  H'dlyard  clerk,  principal  creditor  of  John 
**  Cox ,  when  living,  of  Newiery  within  the  county  and 
"  archdeaconry  of  Berks  aforefaid,  grocer ,  lately  deceafed, 
4*  greeting  in  the  Lord :  Whereas  the  faid  John  Cox,  fo 
«c  as  aforefaid  deceafed,  lately  died  inteftate,  We  there* 
"  fore  defiring  that  the  goods,  rights,  and  credits  of  the 
u  faid  deceafed  be  well  and  faithfully  adminiftered  and 
"  converted,  and  difpofed  to  be  adminiftered  to  pious 
"  ufes ;  Therefore  for  the  well  and  faithfully  difpofxng 
"  of  the  goods,  rights,  and  credits  of  the  aforefaid  de- 
"  ceafed,  and  alfo  for  demanding,  colle&ing,  levying,  and 
"  requiring  all  credits  whatfoever  of  the  faid  deceafed, 
"  and  which  belonged  to  the  faid  deceafed  whilft  he 
"  lived,  and  at  the  time  of  his  death,  and  for  the  pay- 
<c  ment  of  what  the  faid  deceafed  at  fuch  time  of  his 
"  death  was  indebted,  as  far  as  fuch  goods,  rights,  and 
"  credits  extend,  according  to  the  value  thereof;  it  is 
"  permitted  you,  in  whofe  fidelity  we  do  in  this  behalf 
".  confide,  being  fworn  in  due  form  of  law  upon  GOD's 
"  Holy  Evangelifts,  well  and  faithfully  to  adminifter  the 
"  fame,  and  to  make  a  full  and  faithful  inventory  of  all 
"  and  fingular  the  goods,  rights,  and  credits  of  the  faid 
u  deceafed ;  and  to  exhibit  the  fame  into  the  regiftry  of  the 
cc  faid  archdeacon  of  Berks  aforefaid,  on  or  before  the  firft 
"  day  of  the  month  of  June  next  enfuing,  and  alfo  to  ren* 
"  der  thereof  a  full  and  true  account,  calculation,  or  efti- 
"  mation  of  and  concerning  your  addition  on  or  before 
% «  the  firft  day  of  March,  which  fhall  be  in  the  year  of 
"  our  Lord  one  thoufand  fix  hundred  and  ninety  and  nine : 
"  By  the  tenor  of  thefe  prefents  we  commit  full  power, 
"  and  ordain,  depute,  and  conftitute  you  by  theie  pre- 
"  fents,  adminiftrator  of  all  and  fingular  the  goods,  rights, 
"  and  credits  of  the  faid  deceafed  Anne  Cox,  widow  and 
"  relift  of  the  fame  deceafed,  having  firft  renounced  in 
*'  writing  the  adminiftration  of  the  goods,  teV.    Dated 
««  at  Oxford  under  the  fed  of  our  oflice,  on  the  aforefaid 
"  tenth  day  of  April  in  the  year  of  our  Lord  one  thoufand 
''  "  fix  hundred  and  ninety  and  nine. 

I  75°  J  "  Which  being  read  and  heard,  the  fame  Thomas  faith, 

™"i* th?  lhhe  "  tha*  the  aforefaid  Daniel  his  faid  action  thereupon 
timcoMiUdelth  cc  againft  bim  Ought  not  to  have  or  maintain*  becaufe  he 
lived  in  another  "  faith  that  the  aforefaid  Thomas,  at  the  time  of  the  death 
diocefe.  c«  0f  the  faid  j0in  Cox,  and  at  the  time  of  the  commit- 

"  ting  the  adminiftration  aforefaid,  and  long  before,  was 
"  an  inhabitant  and  rcfiant  in  the  city  of  Oxford  in  the 

*c  county 
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c*  county  of  Oxford,  which  (aid  city  is  and  always  was, 

**  within  the  dioccic  of    Oxford,  and  out  of  the  arch-  » 

44  deaconry  of  Berk/hire  aforefaid,  and  the  jurifdicYion  of 

c*  the  archdeacon  of  that  archdeaconry,  which  faid  arch- 

€t  deaconry  and  the  whole  county  of  Berljhire  aforefaid 

"  arc  and  always  were  within  the  diocefe  of  Sali/bury,  and 

"  not  within  the  diocefe  of  Oxford ;  by  which  the  com- 

44  initting  of  adminiftration  of  all  and  lingular  the  goods 

44  and  chattels,  rights  and  credits,  which  were  the  faid 

u  Join  Cox's  at  the  time  of  his  death,  of  right  belonged 

44  to  Thomas  by  Divine  Providence  then  and  dill  arch* 

c4  bifliop  of  Canterbury)  by  reafon  of  his  prerogative,  and 

44  not  to  the  aforefaid  archdeacon  of  the  archdeaconry  of 

*c  Berks,  or  any  other  inferior  judge  ;  and  the  faid  letters 

44  of  adminiftration  produced  here  in  court  are  void  and  of 

44  no  effect  in  law  r  And  this  he  is  ready  to  verify :  Where- 

44  fore  he  prays  judgment  if  the  aforefaid  Daniel  ought  to 

44  have  or  maintain  his  faid  a£Hon  thereupon  again  ft  him, 

44  ttV, 

44  And  the  aforefaid  Daniel  Hilly ard  faith,  that  he,  not-  Demurrer  with 
44  withftanding  any  matters  by  the  aforefaid  Thomas  Ccx  rPCvai  eiulc** 
44  above  in  pleading  alleged,  ought  not  to  be  precluded 
44  from  having  his  faid  acYion  thereupon  againfl  the  fame 
44  Thomas,  becaufe  he  faith  that  the  plea  aforefaid  by  him 
44  the  fame  Thomas,  in  manner  and  form  aforefaid  above 
44  pleaded,  and  the  matter  in  the  fame  contained,  arc  not 
44  fufficient  in  law  to  preclude  htm  the  faid  Daniel  from 
44  having  his  faid  acYion  thereupon  againfl  the  faid  Tho» 
44  mas  :  To  which  faid  plea  in  manner  and  form  aforefaid 
44  above  pleaded,  he  the  fame  Daniel  need  not,  nor  is 
44  bound  by  the  law  of  the  land  in  any  manner  to  anfwer : 
44  And  this  he  is  ready  to  verify :  Wherefore,  for  want  of 
44  a  fufficient  plea  in  this  behalf,  the  fame  Daniel  prays 
44  judgment,  and  his  damages  by  occafionof  the  premifes 
4C  to  be  to  him  adjudged,  tsfc.  And  for  caufes  of  demurrer 
"  in  law,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
44  made  and  provided,  the  faid  Daniel  (hews  and  demon-* 
"  Urates  to  the  Court  here  thefe  caufes  following,  to  wit, 
44  for  that  it  doth  not  appear  by  the  plea  aforefaid,  that 
"  the  aforefaid  Thomas  Cox  was  not  an  inhabitant  within 
44  the  diocefe  of  the  bilhop  of  Sali/bury  at  the  time  of  the 
44  death  of  the  aforefaid  Jolm  Cox ;  and  that  the  faid  plea 
44  is  uncertain  and  wants  form,  £j>V.  ,    . 

44  And  the  aforefaid  Thomas  Cox  faith,  that  the  plea  Joinder, 
44  aforefaid  by  him  the  faid  Thomas  in  manner  and  form 
44  aforefaid  above  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  good  and  fufficient  in  law  to  preclude  him 
44  the  faid  Daniel  from  having  his  faid  action  thereupon 
44  againft  him  the  faid  Thomas,  which  faid  plea,  and  the 
C  c  4  44  matter 
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fc  matter  in  the  fame  contained,  the  fame  Thomas  is  read; 
*«  to  verify  and  prove  as  the  Coipt,  &c*  And  becaufe 
c<  the  faid  Daniel  hath  not  anfwered  to  that  plea,  nor  hath 
*?  hitherto  in  anywife  Contradi&ed  it,  the  faid  Thomas,  as 
««  before,  prays  judgment,  and  that  the  aforefaid  Danielbc 
<c  precluded  from  having  his  a&ion  aforefaid  thereupon 
«  againft  the  faid  Thomas,  &c.  But  becaufe  the  Court  of 
"  the  faid  lord  the  king  now  here  are  npt  yet  determined 
*«  of  giving  their  judgment  of  and  upon  the  premifes,  a  day 
"  is  therefore  given  to  the  parties  aforefaid  before  the  lord 

"  the  king  at  Weftminjler,  until day  next  after  — 

t*  of  hearing  their  judgment  thereon,  for  that  the  Court  of 
<c  tjie  faid  lord  the  king  now  here  thereof  not  yet,"  £jV. 


Picas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the 
Twelfth  Tear  of  the  Reign  of  our  Lord 
William  the  Third,  now  King  of  England, 
Vc.  Rollsfy.  > 

Qldlcy  againft  Williams, 

sjk.  37.  Cafes  Cornwall,  ««  BE  it  remembered,  That  heretofore,  tq 

p.  H.  443-  to  wit,   "  "  wit,  in  the  term  of  Eajler  laft  paft,  ber 

iC  fore  die  lord  the  king  at  Weftminjler  came  Thomafin 

• c  Gidlej  widow,  adminiftratrix  of  all  the  goods  and  chat- 

•*  tels  of  Richard  her  hufband  lately  deceafed,  by  Peter 

"  Champion  her  attorney,  and  brought  into  the  Court  of 

"  the  faid  lord  the  king  then  there  her  certain  bill  againft 

««  Peiherick  Williams,  otherwife  called  Petherick  Booth,  of 

iC  the  parifh  of  Withiel  in  the  county  of  Cornwall,  yeo- 

<c  man,  in  the  cuftody  of  the  marfhal,  &c,  of  a  pl«a  of 

"  debt ;  and  there  are  pledges  of  profecuting,  namely, 

*€   John  Doe  and  Richard  Roe;  which  (aid  bill  folio weth 

Declaration  bv    cf  rti  thefe  words,  that  is  to  fay,  Cornwall,  to  wit,  Thor 

anadminmutni  <(  mojin  Qjj/^  widow  and  adminiftratrix  of  all  the  goods 

gatoVtothcin- "  and  chattels  of  Richard  Gidlej  her  hufband  lately  de- 

teftjte.  "  ceafed,  complains  of  Petherick  Williams,  otherwife  called 

iL  Petherick  Booth*  of  the  parifli  of  Withiel  in  the  county  of 

"  Cornwall,  yeoman,  in  tne  cuftody  of  the  marihal  of  the 

"  Marjbalfea  of  our  ford  the  king,  before  the  king  himfclf 

"  being,  of  a  plea,  that  he  render  to  her  twenty  pounds  of 

"  lawful  money  of  England,  which  he  oweth  to  her,  and 

T  nr%  1       "  unjuftly  detains,  for  that,  to  wit,  That  whereas  the 

"  aforefaid 
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*«  aforefaid  Petherick,  on  the  tenth  day  of  June  in  the  year  N.  B.  Defend** 

*>  one  thoufand  fix  hundred  and  eighty-five,  at  Great  St.  ^^^ 

*4  Collumbe  in  the  county  aforefaid,  by  his  certain  bill  ob-  bringing  this  ac- 

*  ligatory,  fcaled  with  the  feal  of  him  the  faid  Petherick,  ti<m  in  the  debet 

«  and  fhewn  to  the  Court  of  the  faid  lord  the  king  now  "tdt^heU- 

5C  here,  the  date  of  which  is  the  fame  day  and  year,  acr  diet,    i  su. 

*4  knowledgeth  himfelf  to  owe  and  be  indebted  to  the  34*»379-SJl0W» 

44  fame  Richard  Gidleyin  his  lifetime,  in  the  entire  fum  of  57# 

44  ten  pounds  of  good  and  lawful  money  of  England,  to  be 

t4  paid  to  the  fame  Richard  in  his  lifetime,  his  executors, 

«c  adminiftrators,  or  affigns,  at  or  upon  the  tenth  day  of    - 

44  December  next  following  the  date  of  the  aforefaid  bill 

44  obligatory,  and  for  the  true  payment  thereof  bound 

*'  himfelf,  his  executors  and  adminiftrators,  in  the  full  fum 

44  of  twenty  pounds  of  lawful  Englijb  money ;  and  the  faid 

44  Thomaftn  in  fa£k  faith,  that  the  aforefaid  Petherick  did 

44  not  pay  to  the  fame  Richard  in  his  lifetime  the  aforefaid 

44  fum  ot  ten  pounds,  at  or  upon  the  tenth  day  of  Decem- 

44  for  next  following  the  date  of  the  bill  obligatory  afore- 

44  faid,  which  he  ought  to  have  paid  to  the  faid  Richard 

44  upon  the  fame  day,  according  to  the  form  and  effe&  of 

**  the  bill  obligatory  aforefaid :  Whereby  an  a£tion  hath 

44  accrued  to  the  fame  Richard  in  his  lifetime,  and  to  the 

44  faid  Thomaftn  after  the  death  of  the  faid  Richard,  to  re- 

44  quire  and  have  of  the  aforefaid  Petherick  the  aforefaid 

44  fum  of  twenty  pounds :  Neverthelcfs  the  aforefaid  Pe-  £J*  g™*"* 

•4  therick,  although  often  requefted,  tsTc,  hath  hitherto  JS^Sk 

44  altogether  refufed  to  pay  the  beforefaid  twenty  "pounds  to  have  been  m- 

44  to  the  faid  Richard  in  his  lifetime,  or  to  the  fame  The-  *****  bfim- 

44  ma/in  after  the  death  of  the  faid  Richard,  and  ftill  re- 

44  fufeth  to  pay  the  fame  to  the  faid  Thomaftn,  to  the  da- 

44  mage  of  the  faid  Thomafin  of  twenty  and  five  pounds : 

44  And  therefore  (he  brings  fuit,  isle.     And  the  aforefaid 

44  Thomafin  brings  here  into  court  the  aforefaid  letters  of 

44  adminiftration  of  the  aforefaid  Richard,  whereby  it  fuf- 

44  ficiently  appears  to  the  Court  here,  that  the  aforefaid 

44  Thotnafin  is  the  adminiftratrix  of  the  aforefaid  Richard, 

44  and  thereupon  hath  adminiftration,  tic. 

44  And  now  at  this  day,  to  wit,  Friday  next  after  the  impaiiam, 
*4  morrow  of  the  Holy  Trinity  in  this  fame  tern,  to  which 
44  day  the  aforefaid  Petherick  had  leave  to  imparle  to  the 
44  faid  bill,  and  then  to  anfwer,  £sV.  before  the  lord  the 
44  king  at  Wejlminfier,  comes  as  well  the  aforefaid  Thoma- 
44  fm  by  her  faid  attorney ;  and  the  fame  Petherick,  by 
4<  Jofeph  Hawkey  his  attorney ;  and  the  fame  Petherick  de- 
44  lends  the  force  and  injury,  when,  taV.,  and  faith  that  he 
44  ought  not  to  be  charged  with  the  debt  aforefaid  by  vir- 
44  tue  of  the  faid  bill  •bligatory,  becaufe  he  faith  that  the 

44  aforefaid 
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aforefald  bill  is  not  his  de&l :  And  of  this  he  puts  him-, 
felf  upon  the  country  5  and  the  aforefaid  Thomafm  in 
like  manner,  &c. 

<c  Therefore  let  a  jury  come  thereupon  before  the  lord 
the  king  at  Wejtminfter,  on  Wedncfday  next  after  three 
weeks  from  the  day  of  the  Hply  Trinity  ;  and  who  nei- 
ther, faV.  to  recognize,  Isfc,  becaufe  as  well,  £sV.  The 
fame  day  is  to  the  parties  aforefaid  there,  teV.  After* 
wards  the  proceedings  are  thence  continued  between  the 
aforefaid  parties  of  die  plea  aforefaid,  by  the  jury  re- 
fpited  thereupon  between  them,  before  the  lord  the  king 
at  Wefiminjler,  until  Wtdnejday  next  after  three  weeks 
from  the  day  of  the  Holy  Trinity  then  next  following, 
unlcfs  the  juflices  of  the  lord  the  king  appointed  to  take 
the  afiizes  in  the  county  aforefaid  firit  come  on  the 
ninth  day  of  Aug::Jl  at  Launcejlon  in  the  county  afore- 
faid, by  form  of  the  ftatute,  &V.,  for  default  of  jurors, 
£sV.  At  which  day,  before  the  Jojd  the  king  at  Weft- 
minjler,  comes  the  aforefaid  Thomafm  by  her  laid  attor- 
ney *,  and  the  beforefaid  juflices  of  the  lord  the  king, 
before  whom,  &c.  fent  here  their  record  had  before 
them  in  thefe  words :  Afterwards,  at  the  day  and  place 
within  mentioned,  before  Sir  John  Ponudl,  Knt.,  one  of 
the  juftices  of  our  lord  the  king  of  the  bench  of  our  faid 
lord  the  king  appointed  to  take  the  afiizes  in  the  county 
of  Cornwall,  and  Francis  Swanton  Efq.,  aflbciate  to  the 
fame  John  Powell,  for  this  turn,  by  the  form  of  the  fta- 
tute,  i5V.,  came  the  within-named  Tbomqfin  Gidley,  wi- 
dow, by  her  attorney  within  mentioned \  and  the  with- 
in-named Petherick  Williams,  although  folemnly  re- 
quired, did  not  come,  but  made  default :  Therefore  let 
the  jury,  whereof  mention  is  within  made,  be  taken 
againft  him  by  default.  And  the  jurors  of  that  jury  be- 
ing fummoned  came,  who  being  elc&ed,  tried,  and 
fworn  to  fpeak  the  truth  of  the  within  contents,  upon 
their  oath  fay,  that  the  bill  obligatory  within  mentioned 
is  the  deed  of  the  aforefaid  Petherick  Williams,  as  the 
aforefaid  Tbomqfin  hath  within  againft  him  declared, 
and  affefs  the  damages  of  the  faid  Thomqfin%  by  occafion 
of  the  detention  of  the  within-written  debt,  over  and 
above  her  coils  and  charges  by  her  about  her  fuit  in 
this  behalf  applied,  to  two-pence,  and  for  thofe  coils 
and  charges  to  forty  (hillings :  Therefore  it  is  confider- 
ed,  that  the  aforefaid  Tbomqfin  do  recover  againft  the 
aforefaid  Petherick  her  faid  debt  and  the  damages  afore- 
faid by  the  jury  in  form  aforefaid  afleffed ;  and  alfo 
thirteen  pounds  and  ten  {hillings  for  heT  coils  and 
charges  by  the  Court  of  the  faid  lord  the  king  now  here 

C€  adjudged 
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«  adjudged  to  the  faid  Thomqfin,  by  her  affenf ,  of  increafe : 
«<  Which  faid  damages  in  the  whole  amount  to  fifteen 
"  pounds  ten  (hillings  and  two- pence;  and  that  the  faid 
«'  Petherick  be  taken,"  toV. 


Pleas  before  our  Lady  the  Queen  at  Weftminfter,      [  754  ] 
of  the  Term  of  the  Holy  Trinity//*  the  Third 
Tear  of  the  Reign  of  the  Lady  Anne,  now 
Queen  of  England,  &c.     Roll  90. 

Slater  againjt  May, 

London,  "  B  E  it  remembered,  That  heretofore,  to  wit,  I^JS1"  *** 
to  wit,  «  *>   in  the  term  of  Eajler  laft  paft,  before  the  *  JJ  *£ 
"  lady  the  queen  at  Wejlminfter  came  John  Slater,  admU  Salk.  4*. 
"  niftrator  of  all  and  Angular  the  goods,  rights,  and  ere* 
"  dits  which  were  Chrjftopher  Youlden'sdecczkd  at  the  time 
"  of  his  death,  by  Thomas  Moore  his  attorney,  and  brought 
"  into  the  court  of  the  faid  lady  the  queen  then  there  hU 
"  certain  bill  againft  John  May  in  the  cudodv  of  the 
"  marflial,  tsV.,  of  a  plea  of  trefpafs  upon  the  cafe  \  Declaration  by 
«  and  there  are  pledges  of  profecuting,  namely,  John  ZSff£* 
"  Doe  and  Richard  Roe;  which  faid  bill   folio  weth  in  fence  of  the  ue- 
"  thefe  words,  that  is  to  fay,  London,  to  wit,  John  Slater,  «utor*  ^f^.W 
M  adminiftrator  of  all  and  fingular  the  goods,  rights,  and  ^SLL  *    **" 
"  credits  which  were  Chrjftopher  Toulden's  deceafed,  at 
"  die  time  of  his  death,  complains  of  John  May,  in  the 
"  cuftody   of   the    marfhal  of    the  Marjhalfea    of    the 
u  lady   the  queen,  before  the  queen  herfelf  being,  for 
"  that,  to  wit,  That  whereas  the  aforefaid  John  May,  on 
u  the  twenty-third  day  of  January  in  the  year  of  our 
"  Lord  one  thoufand   fix  hundred  ninety  and  nine,  at 
"  London,  to  wit,  in  the  parifh  of  St.  Mary  le  Bow  in  the  Indebitatus  tF- 
il  ward  of  Cheap,  was  indebted  to  the  faid  Chrijiopher  in  fu™Pfit- 
"  his  lifetime  in  thirty  pounds  of  lawful  money  of  Eng- 
*'  land,  for  fo  much  money  of  the  fame  Chrijiopher  in  his 
•  "  lifetime,  by  him  the  faid  Chrijiopher  in  his  lifetime  to 
"  the  faid  John  May,  at  the  fpecial  inftance  and  requeil 
"  of  him  the  faid  John  May,  before  that  time  lent  and 
"  accommodated;  and  being  fo  thereupon  indebted,  he 
"  the  faid  John  May,  in  consideration  thereof,  afterwards, 
"  to  wit,  the  fame  day  and  year  abovefaid,  at  London 
"  aforefaid  in  the  parifh  and  ward  aforefaid,  took  upon 
"  himfelf,  and  then  and  there  faithfully  promifed  the  faid 

«  Chrjftopher 
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*  Cbrtftopher  in  his  lifetime,  that  he  the  faid  John  May 
"  would  well  and  faithfully  fatisfy  and  pay  the  aforefaid 

*  thirty  pounds  to  the  fame  Cbrtftopher,  when  afterwards 
"  he  fhould  be  thereunto  requefted  :  And  whereas  alfo 
u  the  aforefaid  John  May  afterwards,  to  wit,  the  fame 
"  dar  and  year  abovefaid,  at  London  aforefaid  in  the  pa- 
"  rifh  and  ward  aforefaid,  was  indebted  to  the  faid 
"  Cbrtftopher  In  his  lifetime  in  other  thirty  pounds  of  like 

F  7 j  r  1       u  lawful  money  of  England,  for  fo  much  money  of  him 
Another  indebi-  M  the  faid  Cbrtftopher  in  his  lifetime,  by  the  faid  John 

uv  Tb*?d  "  Ma?  for  ^  famc  Cbrift°P*er> aml  t0  ** ufe  of  him  thc 

received  to  Se     u  tea  Cbrtftopher,  before  that  time  had  and  received; 

iateiUte's  ufe.  "  and  being  fo  indebted,  the  aforefaid  John  May  after- 
"  wards,  to  wit,  the  fame  day  and  year  abovefaid,  at 
"  London  aforefaid,  in  the  parifh  and  ward  aforefaid,  in 
"  confideration  thereof,  took  upon  himfelf  and  then  and 
"  there  faithfully  promifed  the  fame  Cbrtftopher  in  his 
"  lifetime,  that  he  the  faid  John  May  would  well  and 
€C  truly  pay  and  fatisfy  the  faid  thirty  pounds  laft  men*  . 
"  tioned  to  the  faid  Cbrtftopher ;  when  he  fliould  be  there* 

3«*«k  €t  unto  afterwards  requefted :  Ncverthelefs  the  faid  John 

.  "  May  his  feveral  promifes  and  undertakings  aforefaid  in 
u  form  aforefaid  made  not  regarding,  but  contriving  and 
"  fraudulently  intending  in  this  behalf  craftily  and  fub- 
"  tilly  to  deceive  and  defraud  the  faid  Cbrtftopher  in  his 
«  lifetime,  and  the  faid  John  Slater  after  the  death  of  th<? 
u  faid  Cbrtftopher,  of  the  faid  feveral  fums  of  money  (to 

Letters  oftdnu-  "  which  faid  John  Slater  adminiftration  of  all  and  fingu- 

^ration  fee  «  ]ar  the  goods,  rights,  and  credits  which  were  the  afore- 
**  faid  Cbrtftopher  Touldens  at  the  time  of  his  death,  with 
"  his  will  annexed,  for  the  ufe  and  benefit  and  during 
u  the  abfence  of  Elizabeth  Vtttery,  the  executrix  named 
u  in  the  faid  will,  by  Thomas  by  Divine  Providence  arch- 
€*  bifhop  of  Canterbury,  primate  and  metropolitan  of  all 
"  England,  on  the  fifteenth  day  of  Oftober  in  the  year  of 
"  our  Lord  one  thoufand  feven  hundred  and  three,  at 
"  London  aforefaid  in  the  pariih  and  ward  aforefaid  were 
"  in  due  form  of  law  committed)  hath  not  paid  the  faid 
,c  feveral  fums  of  money,  or  any  part  thereof,  to  the  fai4 
u  Cbrtftopher  in  his  lifetime,  or  to  the  faid  John  Slater 
«  after  thc  death  of  him  the  faid  Cbrtftopher,  nor  hath 
."  hitherto  in  any  manner  contented  them  for  the  fame 

RejueA.  "  (although  to  do  this  the  aforefaid  John  #tay  by  the  faid 

"  Cbrtftopher  in  his  lifetime,  and  by  the  (aid  John  Slater 
"  after  the  death  of  the  faid  Cbrtftopher,  and  the  com- 
"  mitting  of  the  adminiftration  aforefaid  at  London  afore- 
"  faid  in  the  parifh  and  ward  aforefaid  was  requefted)  \ 
"  but  altogether  refufed  to  pay  or  in  any  manner  to  fa- 
ff tisfy  the  fame  unto  the  faid  Cbrtftopher  in  his  lifetime, 
'  "  and 
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«*  and  yet  refufeth  to  pay  them  to  the  faid  John  Slater, 
"  to  the  damage  of  him  the  faid  John  Slater  of  forty 
"  pounds  :  And  thereupon  he  brings  fuitt  £jV.  And  the; 
"  faid  Join  Slater  brings  here  into  Court  the  faid  letters 
"  of  adminiftration  aforefaid  of  the  faid  archbiihop, 
"  which  teftify  the  commiffion  of  the  adminiftration 
««  aforefaid  to  the  faid  John  tlater  in  form  aforefaid,  the 
"  date  whereof  is  the  fame  day  and  year  in  that  behalf. 
€t  abovementioned,  £3V. 

"  And  now  at  this  day,  to  wit,  Friday  next  after  the 
fjnorrow  of  the  Holy  Trinity  in  this  fame  term,  until 
"  which  day  the  faid  John  May  had  leave  to  imparle  to 
"  the  aforefaid  bill,  and  then  to  anfwer,  &c.  before  the 
"  lady  the  queen  at  Weftminjler  comes  as  well  the  faid 
"  John  Slater  by  his  faid  attorney,  as  the  faid  John  May 
u  by  Richard  Gates  his  attorney :   And  the  fame  John 
"  May  defends  the  force  and  injury,  when,  &c.  and  faith 
"  that  the  declaration  aforefaid,  and  the  matter  therein  Demurrer  to  the 
"  contained,  are  not  fufficient  in  the  law  for  the  faid  d^,a»ti<«- 
"  John  Slater  to  have  and  maintain  his  faid  a&ion  there-        [  75**  J 
"  upon  againft  him  the  (aid  John  May ;  and  that  he  hath 
"  no  need,  nor  is  bound  by  the  law  of  the  land  in  any 
"  manner  to  anfwer  the  faid  declaration  in  iftanner  afore- 
"  faid  declared :  And  this  he  is  ready  to  verify :   Where- 
"  fore  for  defeft  of  a  fufficient  declaration  in  this  behalf, 
u  the  faid  John  May  pravs  judgment,  if  the  faid  John 
"  Slater  ought  to  have  this  faid  a&ion  againft  him  the 
"  faid  John  May,  &c.     And  for  caufes  of  demurrer  in  Joinder. 
**  law  in  this  behalf,  the  fame  John  May,  according  to 
"  the  form  of  the  ftatute  in  fuch  cafe  lately  made  and 
"  provided,  (heweth  and  pointeth  out  to  the  Court  here 
"  thefe   caufes   following,  to  wit,  That  the  declaration 
"  aforefaid  is  altogether  uncertain,  double  infenfible,  in- 
u  fufficient  in  law,  and  wants  form,  JsV.     And  the  afore- 
u  faid  John  Slater  faith,  that  notwithftanding  any  thing 
M  by  the  faid  John  May  above  alleged,  the  declaration 
"  aforefaid  of  the  faid  John  Slater  ought  not  to  be  quafh-# 
"  ed,  becaufe  he  faith  that  the  declaration  aforefaid,  and 
"  the  matter  in  the  fame  contained,  are  good  and  fuffi- 
i(  cient  in  the  law  for  him  the  faid  John  Slater  to  have 
u  and  maintain  his  faid  aftion  thereon  againft  him  the 
•*  faid  John  May :   Which  faid  declaration  and  the  mat- 
"  tcr  in  the  fame  contained  the  faid  John  Slater  is  ready 
M  to  verify  and  prove  as  the  Court,  feV.     And  becaufe 
"  the  aforefaid  John  May  hath  not  anfwered  to  that  de- 
"  claration,  nor  hath  hitherto  anywife  contradicted  it, 
u  the  faid  John  Slater  prays  judgment  and  his  damages  by 
"  occafion  of  the  premifes  to  him  to  be  adjudged,  &V. 

"  But 
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"  But  becaufe  the  Court  of  our  faid  lady  the  queer* 
cc  now  here  are  not  yet  determined  of  giving  their  judg~ 
"  ment  of  and  concerning  the  premifes  afofefaid,  a  day 
u  therefore  is  given  to  the  aforefaid  parties  before  the 
"  lady  the  queen  at  Wefiminfter3  until  ■■■     —  day  next 

u  after of  hearing  their  judgment  of  and  concern- 

«*  ing  the  faid  premifes,  for  that  the  Court  of  the  faid 
*«  lady  the  queen  here  thereof  are  not  yet/9  &«. 


[  757  3  Pkas  before  the  Lord  the  King  at  Wcftmm- 
fter,  of  the  Term  of  St.  Michael  in  the  Ele- 
venth Year  of  the  Reign  of  the  Lord  Wil- 
liam the  Thirds  now  King  of  England,  &c. 

Roll  377. 

The  Bilhop  of  Salifbury  againft  Phillips. 
[5  Ld.  Raym.  Entries  451.  S.  C] 


Salic.  4.3.  Carth 
505.  Holt  5*. 
S.  C. 


€t  /-p  y  £  jonj  thc  \C\ng  hath  given  in  charge  to  his  be- 
"  A  loved  and  faithful  Sir  George  Treby,  Knt.  his  Chief 
"  Juftice  of  the  Bench,  his  writ  elofed  in  thefe  words,  to 
"  wit,  William  the  Third,  by  the  grace  of  GOD,  of 
"  England*  Scotland)  France,  and  Ireland  King,  Defender 
"  of  the  Faith,  &c.  To  his  beloved  and  faithful  Sir 
"  George  Treby,  Knt.  his  Chief  Juftice  of  the  Bench, 
Writ  of  error.  "  greeting  ;  Becaufe  in  the  record  and  proceedings,  and 
"  alfo  in  the  giving  of  the  judgment  of  the  complaint 
**  which  was  in  our  Court  before  you  and  your  brethren 
"  our  ju dices  of  the  Bench  aforefaid,  by  our  writ  bc- 
*«  tween  William  Phillips,  executor  of  the  will  of  William 
t  "  Philips,  Gentleman,  his  father  lately  deceafed,  and 
. f  •  Gilbert  bilhop  of  Salt/bury  and  John  Berrow  clerk,  to 
"  the  end  that  the  fame  bifhop  and  John  fhould  permit 
*'  him  the  faid  William  Phillips,  the  now  plaintiff,  to  pre* 
"  fent  a  fit  perfon  to  the  church  of  Stanton,  otherwife 
"  Stanton  Fitz-Warren,  otherwife  Stanton  FitorHerbert,  in 
*«  the  county  of  Wilts,  which  was  vacant,  and  did  belong 
"  to  his  gift,  as  it  was  faid,  manifefl  error  intervened,  to 
"  the  great  damage  of  them  the  faid  bifhop  and  Johm, 
"  as  we  have  been  informed  from  his  complaint,  Wq 
"  being  willing  that  the  error  (if  any  was)  fhould  be  in 
"  due  manner  corrected,  and  that  full  and  fpecdy  juftice 

"  fhould 
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u  fliotild  be  done  to  them  the  faid  bifhop  and  John,  in  . 
u  this  behalf,  do  command  you,  that  if  judgment  be 
«  thereupon  given,  then  that  you  diftin&ly  and  plainly 
"  fend  the  record  and  proceedings  aforefaid  with  all 
"  things  to  them  belonging,  unto  us  under  your  feal,  and 
"  this  writ ;  fo  that  we  may  have  them  from  the  day  of 
"  Eajler  in  five  weeks  wherefocvcr  we  (hall  then  be  in 
"  England^  that  we  having  infpe&ed  the  record  and  pro* 
"  ceedings  aforefaid,  may  caufe  to  be  done  that  which  of 
•*  right  and  according  to  the  law  and  cuftom  of  our  king- 
«  dom  of  England  is  moft  fit  to  be  done  further  there- 
u  upon  for  correcting  the  error.  Witnefs  our  felf  at 
"  Wefiminfier  the  twenty-fixth  day  of  April  in  the  eleventh 
"  year  of  our  reign. 

Hale. 

«  The  anfwer  of  Sir  Geo.  Treby,  Knt.  Chief  Juftice       T  7c8  } 
f«  within  named.  L  AJ     J 

w  The  record  and  proceedings  of  the  complaint  where- 
«  of  mention  is  within  made,  with  all  things  concerning 
"  the  fame,  before  the  lord  the  king,  wherefoever,  &c. 
<(  at  the  day  within  mentioned,  I  fend  in  a  certain  record 
"  to  this  writ  annexed,  as  within  I  am  commanded. 

Geo.  Treby. 

«  Pleas  broiled  at  Wejlminjter  before  Sir  George  Treby, 
"  Knt.  and  his  brethren,  juftices  of  our  lord  the  king, 
ic  of  the  Bench,  of  the  term  of  the  Holy  Trinity  in  the 
"  tenth  year  of  the  reign  of  our  lord  William  the  Third, 
"  by  the  grace  of  God,  of  England,  Scotland,  France,  and 
44  Ireland  King,  Defender  of  the  Faith,  faV.    Roll  1562. 

"  Wilts,  to  wit,  Gilbert,  bifliop  of  Salijbury,  and  John  ^^j'; 
u  Berrow,  clerk,  were  fummoned  to  anfwer  William  Phil*  J  wliium*10* 
"  lips,  Gent,  executor  of  the  lad  will  and  teftament  of  Phillips. 
"  William  Phillips,  Gent,  his  father  lately  deccafed,  of 
"  a  plea,  that  they  permit  him  the  faid  William  Phillips, 
**  now  plaintiff,  to  prefent  a  fit  perfon  to  the  church  of 
u  Stanton,  otherwife  Stanton  Fitz-Warren,  othcrwife  Stan* 
u  ton  Fitz-Herbert,  which  is  vacant  [or  void  J  and  belongs 
**  to  his  gift,  farV.     And  whereupon  the  fame  William  Declares  uponaa 
«  Phillip*,  now  plaintiff,  by  Dennis  Ruffcll  his  attorney  JgJJjjJ^J^ 
M  faith,  That  whereas  one  Richard  Organ  and  one  John  jolIitcnant«  to 
"  Organ  were  feifed  as  of  fee  and  right  of  the  advowfon  prefent  by  turns* 
"  of  the  aforefaid  church  in  grofs,  and  being  thereof  fo 
••  feifed,  the  aforefaid  Richard  Organ  and  John  Organ  on 
c«  the  twenty-fixth  day  of  June  in  the  thirteenth  year  of 
"  the  reign  of  James  the  Hrft,  late  king  of  England,  at 
u  Stanton  aforewid  in  the  county  aforefaid,  by  their  cer- 

"  tain 
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c<  tairi  indenture  made  between  the  faid  Richard  Organ*, 
<c  by  the  name  6f  Richard  Organ  of  Lamborn  in  the  County 
44  of  ifcri/,  Gent,  of  the  one  part,-  and  the  faid  John 
44  Organ,  by  the  name  of  John  Organ  of  Stanton  within 
44  the  hundred  of  High4uorth  in  the  county  of  Wilts,  Gent. 
"  of  the  other  part,  the  other  part  whereof,  fealed  with 
44  the  feal  of  the  faid  John  Organ,  the  fame  William  PhiU 
?  lips  now  plaintiff  brings  here  into  Cotfrt;  the  date 
44  whereof  is  on  the  fame  day  and  year  Concluded  and 
•*  agreed  between  themfelves,  that  thef  the  faid  Richard 
44  Organ  and  John  Orgah  (hobld  be  thereupon  feifed  irt 
44  common,  not  jointly,  of  the  advowfon  of  the  church 
44  aforefaid,  that  is  to  fay,'  that  the  faid  Richard  Organ 
44  fhould  (land  and  be  feifed,  and  hare,  hold,  add  enjoy 
44  one  moiety  of  the  faid  adyowfon  to  him  and  his  heirs, 
"  and  that  the  faid  John  Organ  (hould  (land  and  be  feifed, 
44  and  have,  hold,  and  enjoy  the  other  mOtfcty  6f  the  (lid 
<•  advowfon  to  him  and  his  heirs;  and  that  the  faid 
44  Richard  Organ  and  John  Organ  and  their  feveral  heirs, 
44  fo  often  as  the  faid  church  of  Stanton  (hould  become 
44  vacant  [or  void]  feverally  and  refpe&ively  fhould  pre- 
44  fent  by  fevefal  turns  one  after  another  in  manner  and 
44  form  following,  to  wit,  that  the  faid  Richard  Organ  and 
44  his  heirs  might  prefent  to  the  faid  church  at  the  firft 
44  turn  when  the  faid  church  (hould  happen  firft  and  next 
"  to  be  vacant  [or  void]  for  it ;  and  that  the  faid  John 
"  Organ  and  his  heirs  might  prefent  to  the  faid  church 
44  when  the  fame  (hould  then  next  be  vacant  [or  voidj 
44  the  fecond  time;  and  fo  the  faid  Richard  Organ 
44  and  John  Organ  feverally  and  their  feveral  and  re* 
44  fpe&ive  heirsf  in  their  feveral  turns  alternately,  a4 
"  the  fame  church  at  any  time  thereafter  (hould  be* 
44  come  vacant  [or  void]  mould  or  might  crefent  their 
"  clerks  according  to  the  order  and  courle  concluded 
44  and  agreed  upon  as  before  is  mentioned,  as  by  the 
"  fame  indenture  amongft  other  things  more  fully  ap- 
44  pears;  whereby  the  fame  Richard  and  John  were 
44  feifed  of  the  advowfon  aforefaid  to  be  prefented  to  the 
44  fame  church  in  form  aforefaid;  and  being  fo  feifed 
"  thereof,  the  faid  Richard  Organ,  after  the  making  of  the 
44  faid  indenture,  beginning  his  firft  turn,  and  as  in  his 
"  firft  turn  at  Stanton  aforefaid,  prefented  to  the  faid 
41  church,  being  vacant,  one.  John  Woodbridge  his  clerk, 
•«  who  at  the  prefentation  of  the  fame  Richard  Organ  Was 
44  there  admitted  and  inftituted  in  the  fame,  in  time  of 
44  peace,  in  the  time  of  our  lord  James  the  Firft*  late 
„  .  "  King  of  England.  And  afterwards  the  church  aforefaid 
»«fi'tmtot?nd  «  became  vacant  by  the  death  of  the  faid  John  Woodbridge 
ftreentmen.       u  thcrc>  whereby  the  faid  John  prefented  to  the  fame 

«  church 
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**  church  (a. vacant  [or  void!  as  in  the  fecond  tuni,  at 
**  Stanton  aforefaid,  Thomas  Hotchkis  his  clerk,  who  at  the 
"  presentation  of  him  the  faid  John  Organ  was  admitted 
"  and  inftituted  in  the  fame,  in  time  of  peace,  in  the 
f '  time  of  our  lord  Charles  the  Firft,  late  King  of  Eng- 
u  land  i  and  the  aforefaid  Richard  Organ  and  John  Organ 

,u  being   fo  feifed  of  the  advowfon  aforefaid,  the  faid 
"  Richard  Organ  afterwards,   at  Stanton  aforefaid,  died' 

."  feifed  of  fuchhis  eftate,  by  and  after  whofe  death  a. 
u  moiety  of  the  advowfon  aforefaid  defcended  to  one  Defcentofonb 
"  John  Organ  as  brother  and  heir  of  the  faid  Richard  moely- 
u  Organ,  whereby  the  fame  John  Organ  the  brother  was 
"  feifed  of  the  moiety  of  the  advowfon  aforefaid  as  of 
u  fee  and  right  to  prefent  in  form  aforefaid ;  and  being 
"  fo  feifed  thereof,  afterwards,  to  wit,  on  the  twenty-fifth 
u  day  of  Augufi  in  the  fourteenth  year  of  the  reign  of 
cc  the  faid  late  king  Charles  the  Firft,  by  a  certain  inden-  Another >gwe- 
«  ture  made  between  him  the  faid  John  Organ  of  the  JtbyWHI- 
u  one  part,  and  one  Richard  Hippe/ley  of  Stone  Eajlon  in 
u  the  county  of  Somerfet,  Gentleman,  nephew  of  the  faid 
•c  John  Organ  the  brother,  to  wit,  fecond  fon  of  Eliza- 
u  ttth  Hippefley  widow,  natural  filter  of  the  faid   John 
f<  Organ  the  brother,  of  the  other  part,  made  at  Stanton 
ic  aforefaid,  in  the  county  aforefaid,  the  other  part  where- 
"  of,  fealed  with  the  feal  of  the  faid  John  Organ  the 
u  brother,  the  fame  William  Phillips  the  now  plaintiff 
u  produces  here  in  Court,  the  date  whereof  is  the  fame 
"  day  and  year  lad  abovefaid ;  and  in  con  fid  er  at  ion  of  the  Confi&ratioA. 
w  natural  love  and  affe&ion  which  he  had  and  bore  io- 
u  wards  the  faid  Richard  Hippe/ley,  and  in  confideration 
u  of  the  blood  between  them,  and  for  the  better  pre fer- 
u  ment,   advancement,  maintenance,  and   livelihood  of 
<c  the  faid  Richard  Hippe/ley  and  his  brother,  in  the  fame 
u  indenture  afterwards  named,  he  the  faid  John  Organ 
c<  the  brother,   for  himfelf  and  his  heirs,   covenanted,        T  ygo  T 
c<  granted,  and  agreed  to  and  with  the  faid  Richard  Hip- 
u  P*fley  an(*  his   heirs,   that    he  the   faid   John   Organ 
**  the  brother,  his  heirs  and  affigns,  and  every  of  them, 
**  and  all  and  every  other  perfon  and  pcrfons  and  their 
"  heirs,  who  then  were  or  thereafter  (hould  (land  and  be 
u  feifed  of  and  in  the  faid  moiety  of  the  advowfon  afore- 
"  faid,  fhpuld  ftand  and  be  feifed  of  the  fame,  to  the  ufe  $ett]e<j  jn  u\\  td 
**  and  behoof  of  the  faid  Richard  Hippe/ley,  and  the  heirs  thcufcsdccUitA, 
14  of  the  body  of  the  faid  Richard  Hippefley  lawfully  to 
"  be  begotten;  and  for  want  of  fuch  iflue,  to  the  ufe 
"  and  behoof  of  Robert  Hippe/ley,  brother  of   the  faid 
,c  Richard  Hippe/ley,  and  the  heirs  of  the  body  of  the  faid 
«*  Robert  Hippe/ley,  lawfully  to  be  begotten;  and  for  de- 
"  fault  of  fuch  iflue,  to  the  ufe  and  behoof  of  the  faid 
•«  John  Organ  the  brother,  and  his  heirs  and  affigns  for 
Vol.  IL  Dd  "  qvcu 
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"  ever ;  and  to  no  other  ufes,  intents  or  purpofcs  wriaf' 
44  foever,  as  by  the  faid  indenture  laft  mentioned  more 
4i  fully  appears;  by  virtue  of  which-  faid  indenture,  and 
44  by  force  of  a  certain  a£ly  made  and  provided  in  the 
"  parliament  of  our  lord  Henry  the  Eighth,  late  King  of 
44  England,  held  at  WeJhmnJUr  in  the  county  of  Middle* 
**  fix  on  the  fourth  day  of  February  in  the  twenty  Seventh 
**  year  of  his  reign,  of  transferring  ufe»  into  pofiefijon,. 
44  the  aforefaid  Richard  HippeJUy  was  feifed  of  a  moiety  • 
44  of  the  advowfon  aforefaid,    as  of  fee  tail  and  righr 
4<  belonging  to  die  remainder  thereof  in  form  aforefaid* 
**  to  wit,  to  prefent  in  form   aforefaid;   and  die  faid 
44  Richard  Hippefley  being  fo   feifed  thereof,  afterwards, 
•*  at  Stanton  aforefaid,  in  the  county  afore&id,  died,  by 
"  and  after  whofit  death  the  faid  moiety  of  the  advow'- 
•c  fon  aforefaid  defcended  to  Richard  Hippefley,  Efij-  as  for* 
44  and  heir  of  the  body  of  the  £»id   Richard  Hippefley, 
44  whereby  the  fame  Richard  Hipptjlty  the  fon  was  feifed 
•*  of  the  laid  moiety  of  the  advowfon  aforefaid  as  of  fee- 
"  tail  and  right:  And  the  feme  Richard  Hippefley  the 
"  fon.  being  fo  feifedr  thereof,  afterwards,  at  Stanton  afore- 
*       44  faid,  died  without  iffiie  of  his  body,,  by  and  after  whofe 
"  death  the  faid  moiety  of  the  advowfon  aforefeid  de- 
44  fcended  to.  John  Hippefley^  Efq,  as  fon  and  heir  of  the 
"  body  of  the  faid  Richard  Hippefley  firft  named,  whereby 
44  the  faid  John  HippeJUy  was  feifed  of  the  find  moiety  o£ 
44  the  advowfon  aforefaid  as  of  fee  and  right.     And  the 
4<  faid  Jcbn  Hippefley  being  fo- thereof  feifed,  afterwards,  to- 
44  wit,  the  fixteenth  day  of  Janmryy  in  the  twenty-fourth 
44  year  of  the  reign  of  our  lord  Charles*  the  Second,  late 
*'  King  of  England,  at  Stanton  aforefaid,  in  the  county 
44  aforefaid,  by  his  certain  writing,  which  the  feme  Wil± 
44  Ham  Phillips  the  now  plaintiff  produces  here  in  court,, 
44  fealed  with  the  feal  of  the  faid  Jehu  Hippefley,  the  date 
CrantoftheDttt «  of  which  is  the  fame  day  and  year,  did  give  and  grant 
S£1S^enf  f?"  "  t0  Francis  Symes  the  elder  of  Kelmefivt  in  the  county  of 
Syrocijthcirtx:-  u  Oxford,  Gentleman,  and  William  Phillips  theteftatorof 
cucob  and  af-     u  Eaton  Haftings  in  the  county  of  Berks,  Gentleman,  hi* 
*tnu  u  executors  and  aflignees,  the  firft  and  next  advowfon,. 

"  donation,  nomination,  prefentatton,  and  free  difpofition 
<Cr  of  the  faid  parifii  church  of  Stanton^  otherwife  called 
{761]  "  Stanton  Fitzherbert,  otherwife  Stanton  Fitxwarren,  will~ 
44  ing,  and  by  his  fame  writing  granting,  that  it  fliould  and 
4C  might  be  lawful  to  and  for  the  faid  Francis  Symes-  and; 
44  William  Phillips  the  tcftator,  their  executors  and  aiRg- 
41  nees,  to  prefent  to  the  faid  church  of  Stanton  Fitzherhrtr 
44  otherwife  Stanton  Fitznuarren,  whensoever  or  howfoever 
44  by  death,  rcfignation,  deprivation,  ceffion,  permutation^. 
44  difmifiion,  or  any  ether  way  whatfoever,  by  which  the 
M  fame  church  fhou!U  happen  then  firft  and  next  to  be  va- 

4*  caat 
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u  cant  [or  void]  any  honcft  and  learned  clerk  for  the  then 

•*  next  turn  only,  as  by  the  writing  aforcfaid  more  fully  * 

u  appears;  by  virtue  of  which  grant  the  fame  Francis 

•€  Symes  and  William  Phillips  the  teftator  were  poflefled 

**  of  the  advowfon  of  the  church  of  Stanton  aforcfaid ; 

«  that  is  to  fay,  to  prefent  to  the  fame  church,  when  firft 

««  and  next  it  fliould  happen  to  be  vacant ;  and  being  fo 

*'  poflefled  thereof,  the  faid  Francis  Symej,  afterwards,  at  Francii  Symet 

«  Stanton  aforefaid,  in  the  county  aforefaid,  died,  and  the  one  »f  the  gran- 

«  faid  Wimam  Phillips  the  teftator  furvived,  and  then  was  S^r, 

w  poflefled  of  the  advowfon  aforefaid  by  right  of  furvivor-  teftator  fumvet. 

«jbip>  Gfr.     And  the  faid  William  Phillips  the  teftator 

4C  being  fo  thereof  poflefled,  the  faid  church  in  the  life- 

<c  time  of  the  faid  William  Phillips  the  teftator  was  va- 

<c  cant  [or  void]  by  the  death  of  the  faid  Thomas  Hotchkis, 

**  and  ftill  remains  vacant  [or  void]  ;  which  faid  vacancy 

**  [or  avoidance]  of  the  church  aforefaid  by  the  death  of  The  vacancy  in 

«  the  aforefaid  Thomas  Hotcbkis,  is  the  firft  and  next  va-  thetdUtorWc 

4C  cancy  [or  avoidance]  of  the  faid  church  after  the  afore- 

**  faid   grant  to  the  feme  Francis  Symes  and  William  PhiU 

41  lips  by  the  faid  John  Hippe/lev  in  form  aforefaid  made, 

*  and  for  that  reafon  it  belonged  to  the  faid  William  PhiU 

•*  lips  the  teftator  in  his  lifetime,  to  prefent  a  fit  perfon  to 

««  the  church  aforefaid  fo  vacant  [or  void] ;  and  the  faid 

•*  biftiop  and  John  Berrono  have  unjuftly  hindered  him  the 

««  faid  William  Phillips  the  teftator ;  and  the  faid  William 

*•  Phillips  the  teftator,  the  faid  church  being  fo  vacant"[or 

cc  voidj  as  afordaid,  afterwards,  to  wit,  on  the  twenty- 

**  fitft  day  of  June  in  the  fixth  year  of  the  reign  of  our 

4C  lord  the  now  King,  and  of  the  lady  Mary  late  Queen  of 

€C  England,  6fr.,at  Stanton  aforefaid,  in  the  county  afore-  Tcflatormade 

«•  faid,  made  his  laft  will  and  teftament,  and  by  the  fame  Ms  win,  and  th« 

«  did  conftitute  and  ordain  the  faid  William  Phillips  the  J^ffw,e1*' 

**  now  plaintiff",  executor  of  his  faid  will,  and  afterwards 

u  there  died  ;  after  the  death  of  which  faid  William  PhiU 

c<  lips  the  teftator,    the  faid  William  Phillips  the  now 

"  plaintiff  took  upon  himfclf  the  burthen  and  execution 

«*  of  the  faid  will,  and  that  will  hath  proved  in  due  form  wiJi.provei. 

««  of  law,  to  wit,  at  Stanton  aforefaid,  and  for  thnt  reafon 

14  at  prefent  it  belongs  to  him  the  faid  William  Phillips  the 

**  now  plaintiff,  to  prefent  a  fit  perfon  to  the  faid  church 

"  fo  vacant  [or  void]  ;  And  the  laid  biftiop  and  John  Ber- 

*•  row  do  unjuftly  hinder  him  the  faid  William  Phillips  the 

**  now  plaintiff;  wherefore  the  fame  William  Phillips  the 

"  now  plaintiff  faith  that  he  is  injured,  and  has  damage  to 

•c  the  value  of  fix  hundred  pounds :    And  therefore  he 

«  brings  fuit,  &c.   With  this,  that  the  faid  William  PhiU 

"  tipt  the  now  plaintiff  will  verify  that  the  faid  John  Hip-       T  yfa  1 

««  pefley  is  ftill  living  and  in  full  life,  to  wit,  at  Stanton 

M  aforcfaid,  in  the  county  aforcfaid  s  and  that  the  church  Avers  the  life  of 
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theWent-ryof     u  0f  Stanton,  otherwife   Stanton  Fit7xvmrren3   otherwife 

c*ec  u.c  .         4C  Stanton  Fitzherbert,   is  one  and  the  fame  church,  and 

46  not  another  nor  different:    And  he  brings  here  into 

44  court  the  letters  teitaracntary  of  the  faid  William  PhiU 

"  lips  the  teftator,  by  which  it  fuffkiently  appears  to  the 

"  Court  here,  that  he  the  (aid  William  Phillips  the  now 

"  plaintiff  is  executor  of  the  faid  will,  and  has  admini- 

"  ftration  thereof,,  t&c. 

Plea  paifon  Ira.-       cc  And  die  faid  Gilbert  bifhop  of  Salijbury,  and  John 

r*  cute.  t<  £erroav  clerk,  by  JfeA«  Carpenter  their  attorney,  come 

c<  and  defend  the  force  and  injury  when,  tsfc.    And  the 

u  faid  John  Berrow  faith,  that  he  is  parfon  imparfonet  of 

cc  the  cnurch  aforefaid  by  the  collation  of  the  faid  bifhop  ; 

•*  and  the  faid  bifhop  and  John  Berroiu  further  fay,  that 

4<  die  faid  William  Phillips  the  executor  ought  not  to  have 

Admit  the  va-    *t  his  faid  action  againft  them  ;  becaufe  they  fay,  that  die 

cimy,  and  that   <6  f  y  ^^^  0f  Stanton,  otherwife  Stanton  Fitzwarren, 

afrrr  fi*  months  t-i.ii  i 

the  biflk.»p  pre-    u  otherwife  Stanton  Jbitzberbert,  was  vacant  [or  void  J  by 

ieme.  Djhjfe.    <i  die  death  of  the  faid  Thomas  Hstchhis  on  the  twentieth 

"  day  of  September  in  the  year  of  our  Lord  one  thoufand 

"  Gx  hundred  ninety  and  three,  and  remained  fo  vacant 

41  until  the  twenty-third  day  of  April  in  the  year  of  out 

"  Lord  one  thoufand  fix  hundred  ninety  and  four,  on 

"  which  day  at  Stanton  aforefaid  the  faid  bifhop,  becaufe 

<;  that  at  that  time  fix  months  after  the  vacancy  [or  avoid- 

46  ance]  of  the  fame  church  were  fully  elapfed  and  de- 

"  volved,  being  die  ordinary  of  that  place,  collated  the 

•'  faid  John  Berroiv  clerk  to  that  church  then  being  va- 

41  cant,  as  it  was  lawful  for  him  ;  And  this  they  ate  ready 

"  to  verify:  Wherefore  they  pray  judment  if  the  faid 

44  William  the  executor  ought  to  have  his  faid  adion 

Replies  and  ad-    «  againft  them,  t*fc.     And  the  faid  William  Phillips  the 

ScSvIclic^C°f  "  executor  faith,  that  he,  notwithftanding  any  matters  be- 

"  fore  alleged,  ought  not  to  be  precluded  from  having  hia 

44  faid  a&ion,  because  he  faith  that  well  and  true  it  is  that 

"  the  aforefaid  church  of  £tanton>  otherv/ife  Stanton  Fitz~ 

44  warren,  otherwife  Stanton  Fitzherbert,  by  the  death  of 

"  the  faid  Thomas  Hotehkis  on  the-  faid  twentieth  day  of 

tc  September  in  the  year  of  our  Lord  one  thoufand  fix  hun- 

44  dred  ninety-three  abovefaid,  was  vacant  [or  void]  as  the 

"  faid  bifliop  and  John  Berroiv  in  pleading  have  alleged  ; 

rt  But  the  fame  William  Phillips  the  executor  further  faith, 

"  that  after  the  faid  twentieth  day  of  September  in  the 

"  year  of  our  Lord  one  thoufand  fix  hundred  ninety  and 

*c  three  abovefaicl,  and  before  the  faid  twenty-third  day  o£ 

Hu«  fays  rVat      *'  April  in  the  year  of  our  Lord  one  thoufand  fix  hundred 

-  within  the  fix     *'  ninety  and  four,  within  fix  months  after  the  death  of  the 

months,  to  wir,   cc  fa;j  Thomas  Hotclkis%  to  wit,  on  the  fixtecnth  day  o( 

tCo-f  Uw'tefta-  "  OJIiber  in  the  year  of  our  Lord  one  thoufand  fix  hundretl 

**  niiyctj 
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*  ninety  and  three,  the  faid  William  Phillips  the  teftator,  «w  by  wrkmgr 
**  by  his  writing  fealed  with  his  feal,  the  date  of  which  is  ^m^tJd  re. 
•«  on  the  fame  fixteenth  day  of  Oftober  in  the  year  of  our  quertedthe 

"  Lord  one  thoufand  fix  hundred  ninety  and  three,  at  j^P  r° admit  . 

"  Stanton  aforefaid,   in    the  county   aforefaid,   the   faid  (^™  0IC" 

44  bifhop  being  then  ordinary  of  the  faid  place  of  Stanton^        r  -fto  1 

*  otherwtfe  Stanton  Fitzwarren9  otherwife  Stanton  Fitz-        *>  '    *  ^ 
**  herbert%  prefented  one  John  Symesy  matter  of  arts,  his 

*l  clerk ;  and  then  and  there  requeftcd  the  faid  bifhop  to 
u  admit  and  inftitute  the  fame  John  Symes  to  the  church 
"  aforefaid  fo  vacant  by  the  death  of  the  faid  Thomas 
<c  HotchktSy  which  faid  John  Symes  the  faid  biflrop  then  and 
M  there  altogether  refuted  to  admit  and  inftitute  to  the 
"  faid  church,  at  the  aforefaid  presentation  of  the  faid 
"  William  Phillips  the  teftator,  and  hindered  him  the  faid 
"  William  Phillips  the  teftator  from  prefenting :  And  this 
u  he  is  ready  to  verffy :  Wherefore  he  prays  judgment 
<c  and  damages  by  occafion  of  the  hinderance  [or  impedi- 
**  ment]  aforefaid,  and  alfo  a  writ  to  the  faid  bifhop  to 
?c  him  to  be  adjudged,  {$V. 

«  And  the  faid  bifhop  and  John  Berrow  fay,  that  well  "tS^tf* 
"  and  true  it  is,  that  the  faid  William  Phillips  the  tefta-  taiion^u'fcy, 
44  tor,  by  his  writing  fealed  with  his  feal,  did  prefent  the  Thai  J.  Symet 
«  faid  John  Symes,  as  the  fame  William  the  executor  hath  l^^Vime 
««  above  in  his  replication  alleged  :  But  the  faid  biihop  and  to  prepare  him- 
«  John  Berrow  further  fay,  that  afterwards,  and  within  ki*  for  «amiB*» 
*»  fix  months  after  the  avoidance  [or  vacancy]  of  Ae  faid.J^JjJSj  nevcr 
<c  chur^hj  to  wit,  on  the  faid  fixteenth  day  of  Oclober  in 
4<  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety 
**  and  three  abovefaid,  the  faid  John  Symes  at  Stanton 
"  aforefaid  brought  the  prefentation  aforefaid  to  the  faid 
"  bifhop,  and  required  'the  (aid  bifhop  to  give  the  faid 
*"  John  Symes  a  few  days  to  prepare  himfelf  to  be  exaT 
««  mined  concerning  his  fuffitiericy  in  learning  to  have 
4i  the  church  aforefaid ;  and  that  the  faid  biihop  there? 
**  upon,  at  the  requeit  of  the  faid  John  Byrnes %  then  and 
«c  there  did  give  leave  to  the  faid  Jbhn  Symes  to  go  away, 
i€  and  there  to  return  Jo  the  faid  biihop  within  three 
4C  days  next  following,  to  be  examined  of  his  fufficiency 
*«  aforefaid,  which  faid  three  days  were  ended  long  before 
*•  the  end  of  fix  months  after  the  vacancy  [or  avoidance] 
*"*  of  the  church  aforefaid  by  the  death  of  the  faid  Thomas 
••  Hotchkis,  that  is  to  fay,  by  the  fpace  of  one  month,  to 
*'  wit,  at  Stanton  aforefaid.     And  the  faid  bifhop  and 
**  John  Berrow  further  fay,  that  he  the  fame  biftiop,  for 
*'  the  faid  three  days  afterwards,  was  there  ready  to  exa- 
41  mine  the  faid  John  Symes  concerning  his  fufficiency 
*c  aforefaid  ;  and  that  the  faid  John  Symes  >  neither  within 
f  *  the  faid  three  days,  nor  ever  afterwards,  did  return  oir 
Dd3  "  oft? 
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"  offer  himfolf  to  the  faid  bifliop  to  be  examined  concern- 

cc  ing  his  faid  fufficiency ;  by  which  the  faid  church  re* 

44  mained  void  [or  vacant]  for  the  fpace  of  fix  months  and 

44  upwards  after  the  aforefaid  vacancy  or  avoidance  by  the 

44  death  of  the  faid  Thomas  Hotchkis ;  whereupon  the  (aid 

"  bifliop  collated  the  faid  John  Btrrnv  to  the  faid  church 

44  fo  vacant  [or  void] ;  which  faid  John  Berrotu  was  a£» 

44  terwards  indu&cd  into  the  fame  church  in  due  form  of 

44  law,  without  this,  that  the  faid  bifliop  altogether  re- 

•    "  fufed  to  admit  and  inftitute  the  faid  John  Symes  to  the 

44  church  aforefaid  at  the  prefentation  of  the  faid  William 

F  764. 1       **  Phillips  the  teftator,  as  the  faid  William  Phillips  the  ex- 

TraverfcshlsTt-  **  ecutor  hath  above  alleged:  And  this  they  are  ready  to 

Sufci  to  admit     "  verify :  Wherefore  they  pray  judgment,  and  that  the 

J.  Symct.         <c  fajj  William  the  executor  from  his  laid  a&ion  be  pre- 

"  eluded,  &V. 

Sarrejoinderand      "  And  the  faid  William  Phillips  the  executor,  as  before 

iflbe  upon  the     «  faith,  That  the  faid  bifliop  hath  altogether  refufed  to 

tratafc.  „  adm-t  and  ;nftitutc  the  faid  John  Symes  to  the  church 

"  aforefaid,  at  the  prefentation  of  the  faid  William  Phil* 

44  lips  the  teftator,  as  the  faid  William  Phillips  the  executor 

44  hath  above  in  his  replication  thereupon  alleged :  And 

44  they  pray  that  this  may  be  inquired  of  by  the  country : 

"  And  the  faid  bifliop  and  John  Borrow  likewife,  &c. 

44  Therefore  the  flieriff  is  commanded,  that  he  caufe  to 
41  come  hiere  in  three  weeks  from  the  day  of  the  Holy  Yri~ 
44  nlty%  twelve,  £sV.,  by  whom,  £sV.,'  and  who  neither,  EsV.» 
44  to  recognize,  £sV.,  becaufe  as  well,  Isfc.  At  which  day 
*4  the  parties  come  here,  feV.  And  the.  flieriff  hath  not 
Continuances  by  "  returned  the  writ :  Therefore,  as  before,  the  flieriff  is 
000  mif.  breve.  "  commanded,  that  he  caufe  to  come  here  in  three  weeks 
44  from  the  day  of  St.  Michael,  twelve,  &c.%  to  recognize 
44  in  foim  aforefaid,  t*fc.  At  which  day  the  parties  come 
44  here,  t$V.,  and  the  flieriff  hath  not  returned  the  writ: 
44  Therefore,  as  before,  the  fhcriff  is  commanded,  that  he 
44  caufe  to  come  here  in  eight  days  from  the  day  of  the 
44  Purification  of  the  Blefled  Maryr  twelve,  fafc.,  to  re- 
*4  cognize  in  form  aforefaid,  &c.  At  which  day  the  jury 
44  between  the  faid  parties  of  the  aforefaid  plea  was  re~ 
44  fpited  thereon  between  them  here  until  this  day,  to  wit, 
44  in  fifteen  days  from  the  day  of  Eafler  then  next  follow- 
"  *u*g>  unlefs  the  jufticcs  of  our  lord  the  king  appointed  to 
44  take  the  aflizes  in  the  county  aforefaid,  by  the  form  of 
' 4<  the  ftatute,  fcfr.,  firft  come  On  Saturday  the  eleventh  day 
44  of  March  pail,  at  New  Sarum  in  the  county  aforefaid  4 
44  and  now  here  at  this  day  comes  the  faid  William  by  his 
44  faid  attorney,  and  the  faid  juftices  appointed  to  take  af- 
*c  fixes,  before,  toV.,  have  fent  here  their  record  in  thefe 
44  words,  to  witj  Afterwards  at  the  day  and  place  within 

44  contained, 
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*  contained,  before  Sir  Thomas  Rokeby,  Knt.  one  of  tlic  Return  cfihe 
*4  jufticesof  out  lord  the  king  appointed  to  hold  pleas  be-  pt>iUa' 
44  fofe  the  king  himfclf,  and  Sir  John  Powell,  Knt.  one  of 
44  the  juftices  of  the  faid  lord  the  king  of  the  bench,  juf- 
44  ticcs  of  Ae  faid  lord  the  king,  appointed  to  take  afiizes 
*»  in  the  county  of  Wilts  %  by  form  of  the  ftatute,  (sV.t 
•*  came  as  well  the  within  named  William  Phillips %  Genu 
44  executor  of  the  laft  will  and  teftaraent  of  William  Pbil- 
44  Hps%  Gent,  his  father  lately  deceafed,  as  the  within- 
44  named   Gilbert    BtJhop  of  &a!ijburyy  and  John  Berrow 
44  clerk,  by  their  attomies  within  mentioned :  And  the  Find  that  the 
44  jurors  of  the  jury,  whereof  mention  is  within  made,  ]^  **f^ 
44  being  fummoned,  like  wife  came,  who  being  ele£led,  ptTnV.ff^re* 
44  tried,  and  fworn  to  fpeak  the  truth  of  the  within  con-  rotation  j  and 
44  tents,  upon  their  oath,  fay,  that  the  faid  Gilbert  Bifhop  tfce  tt'ttll* 
44  of  Sali/burjj  altogether  refufed  to  admit  and  institute  collation,  ani 
44  the  within-named  John  Symee  to  the  church  within  the  yearly  value 
44  mentioned  xm  prefentatton  of  the  faid  William  Phillip*  l2oL 
44  the  teftator,  as  the  faid  William  Phillips  the  executor 
44  hath  within  thereupon  in  his  replication  alleged.     And        [  76  r  1 
44  the  faid  jurors  upon  their  oath  further  fay,  that  the 
44  church  aforefaid  is  full  of  the  faid  John  Berrow  by  the 
44  collation  bf  the  (kid  Gilbert  Bimop  of  $a!ijbnryt  as  is  by 
44  him  within  alleged,  and  that  the  church  aforefaid  is* 
44  and  from  the  time  in  which,  fcfr.,  was  of  the  yearly 
44  value  of  one  hundred  and  twenty'pounds  in  all  iflues 
44  beyond  reprifals :  And  the  jurors  aforefaid  affefs  the  da- 
44  mages  of  the  faid  WiHiam  Phillips  the  executor,  for  his 
44  cofts  and  charges  by  him  concerning  his  fuit  in  this  be- 
44  half  applied,  to  forty  (hillings ;  therefore  no  refpett  bc- 
44  ing  had  to  the  beforefaid  forty  (hillings  of  the  damages, 
44  cofts,  and  charges  aforefaid,  aflefTed  by  the  faid  jury  by 
4C  occafion  of  the  hinderance  aforefaid,  becaufe  fuch  da- 
4C  mages  by  the  law  of  the  land  are  m  nowife  in  this  cafe 
44  to  be  adjudged  \  it  is  conlidered  that  the  faid  William  judgment  aid 
44  Phillips  the  executor  do  recover  againft  the  faid  Bifhop  awaking  a  writ 
44  of  Salijburf  and  John  Berrow%  his  prefentation  to  the  t0  lhe        h 
4<  church  aforefaid,  and  his  damages  to  the  value  of  that 
44  church  for  the  half  of  one  year,  which  amounts  to  fixty 
44  pounds,  by  the  jury  aforefaid  in  form  aforefaid  aflefTed ; 
44  and  lef  him  have  a  writ  to  the  Archbiihop  of  Canter- 
44  bury,  Primate  of  all  England,  and  Metropolitan  of  that 
44  place,  for  that  the  faid  Bifhop  of  Salt/bury  is  a  party, 
44  &c.%  becaufe  the  faid  John  Berrow  is  admitted  and  in* 
44  ftituted  to  the  fame  church  at  the  collation  of  the  faid 
44  Bilhop  of  SaHJbury,  and  is  indu&ed  in  the  fame,  to  re* 
44  move  the  faid  John  Jferrow  from  the  faid  church,  and 
44  that  he  may  admit  a  fit  perfon  to  the  faid  church  at  the 
44  prefentation  of  the  faid  William  Phillips  the  executor , 
D  d  4  *4  wd 
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"  and  the  aforefaid  Bifliop  of  Soli/bury  and  John  Berrovt 
"  in  meicy,  &c.     Afterwards,  to  wit,  on  Monday  next 
"  after  three  weeks  from  the  day  of  St.  Michael  in  this 
'•  fame  term,  before  our  lord  the  king  at  Weftminfter9 
"  come  the  aforefaid  bifliop  and  John  Berrwu  by  Adrian 
"  Moore  their  attorney,  and  fay,  that  in  the  record  and 
"  proceedings  aforefaid,  and  alfo  in  the  giving  of  the  judg- 
"  ment  aforefaid,  there  is  manifeft  error,  in  this,  to  wit, 
"  that  by  the  record  aforefaid  it  appears  that  the  faidjudg- 
"  ment  given  in  form  aforefaid  was  given  for  the  faid 
"  William  Phillips  againft  the  faid  bifliop  and  John  Bcr- 
*c  row,  where  by  the  law  of  the  land  of  this  kingdom  o£ 
44  England 9  that  judgment  ought  to  have  been  given  for 
**  the  faid  bifhop  and  John  Berrow  againft  the  fame  WiU 
«c  Ham  Phillips,  therefore  in  that  there  is  manifeft  error : 
"  There  is  alfo  error  in  this,  to  wit,  that  the  record  afore- 
**  faid  before  the  lord  the  king  now  here  fent  is  defective 
*«  in  this,  to  wit,  that  the  original  writ,  and  the  return  of 
**  the  fame  Letween  the  parties  aforefaid  in  the  plea  afore-* 
"  faid,  are  totally  omitted  out  of  the  faid  record,  and  yet 
u  remain  in  the  cuftody  of  the  keeper  of  the  writs  of  the 
*'  lord  the  now  king  of  the  bench,  not  certified  to  the  fame 
**  lord  the  king.     And  the  fame  bifliop  and  John  Berrow, 
"  pray  a  writ  of  the  faid  lord  the  now  king  to  he  directed 
**  to  the  keeper  of  the  writs  of  our  faid  lord  the  now  king, 
c<  of  the  bench  aforefaid,  to  certify  the  writ  aforefaid,  to- 
•*  gether  witli  the  return  of  the  fame  writ  to  the  faid  lord 
"  the  king :  And  it  is  granted  to  them,  teV.,  whereby  it 
"  is  given  in  charge  to  William  Thurjby%  Efq.  keeper  of 
"  the  writs  of  our  lord  the  king  of  the  bench  aforefaid, 
"  that  having  fearched  for  the  original  writs  in  die  county 
"  of  Wilts  %  of  the  term  of  the  Holy  Trinity  in  the  eighth. 
"  year  of  the  reign  of  our  faid  lord  the  now  king,  being 
"  in  his  cuftody  of  record,  he  may  fend  what  he  (hall  find 
"  in  the  fame  concerning  the  aforefaid  writ,  together 
"  with  the  whole  return  of  the  fame  writ,  as  fully  and 
**  entirely  as  they  remain  in  his  cuftody,  to  the  lord  the* 
**  king,  without  delay,  wherefoever,  £sV.,  together  with 
"  the  writ  of  the  faid  lord  the  king,  to  himfelf  thereupon 
4<  direclccl,  b'r.     Which  faid  keeper  of  writs,  by  virtue  of 
**  that  writ  to  him  thereupon  directed,  hath  certified  to- 
"  the  fame  lord  the  king,  that  having  fearched  all  the  ori- 
"  ginal  writs  of  his  county  of  Wilts,  of  the  faid  term  of 
**  the  Holy  Trinity  in  the  eighth  year  of  his  reign,  in  his- 
•c  cuftody  filed  of  record,  he  hath  a  certain  original  writ 
"  between  the  parties  aforefaid  of  the  plea  aforefaid  in 
"  his  cuftody  filed  of  the  fame  term,  the  tenor  of  which 
*c  faid  writ,  together  with  the  return  of  the  fame,  fbU 
«c  loweth  in  thefc  words  :  William  the  Third,  by  the  grace 

"of 
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of  GOD,  of  England^  Scotland,  France,  and  Ireland 
King,  Defender  of  the  Faith,  EsV.  To  the  fheriff  of 
Wilts%  greeting:  Command  Gilbert  Bifliop  of  Salif- 
bury,  and  John  Berrow  clerk,  that  juftly.  and  without 
delay,  they  permit  William  Phillips,  executor  of  the  will 
of  William  Phillips  his  father  lately  deceafed,  to  prefent 
a  fit  perfon  to  the  church  of  Stanton^  which  is  vacant  [or 
void],  and  belongs  to  his  gift,  as  he  faith,  and  whereof 
he  complains  that  the  faid  bifliop  and  John  do  unjuftly 
hinder  him  ;  And  unlefs  they  fliall  fo  do,  and  the  faid 
executor  (hall  make  you  fecure  of  profecuting  his  claim, 
then  fummon  by  good  fummoners  the  aforefaid  bifliop 
and  John,  that  they  be  before  our  juftices  at  Wejlminjler, 
from  the  day  of  the  Holy  Trinity  in  fifteen  days,  to  fhew 
wherefore  they  have  not  fo  done.  And  have  you  there 
the  fummoners  and  this  writ.  Witnefs,  Thomas  Arch* 
bifliop  of  Canterbury,  and  the  reft  of  the  keepers  and 
juftices  of  the  realm  at  Wejlmitifler,  the  twenty-eighth 
day  of  May  in  the  eighth  year  of  our  reign.  Hale. 
Effbin  for  the  bifliop  adjourned  until  three  weeks  from 
the  day  of  Saint  Michael ;  the  fame  day  for  the  clerk 
of  eflbin  for  the  clerk  adjourned  until  the  morrow  of 
Saint  Martin^  (he  fame  day  for  the  bi/hop  William 
Hall.  Pledges  of  profecuting,  John  Doe  and  Richard 
Roe ;  fummoners,  Thomas  Eyre,  Jofeph  Ruffel,  Edward 
Somner,  Efq.  fheriff ;  which  faid  writ  of  certiorari,  toge- 
ther with  the  return  thereof,  is  affiled  amongft  the  re- 
cords without  day  of  that  term  :  And  upon  this  the  faid 
William  Phillips,  by  Jofeph  Sherwood  his  attorney,  like- 
wife  comes  forthwith  here  in  court:  And  thereupon 
the  faid  bifliop  and  John  Berrow  (as  before)  fay,  that  in 
the  record  and  proceedings  aforefaid,  and  alfo  in  the 
giving  of  the  judgment  aforefaid,  there  is  maitifeft  er- 
ror, alleging  the* errors  aforefaid  by  them  in  form  afore- 
faid above  alleged,  and  pray  that  the  judgment  afore-  T  yfij  1 
faid,  for  the  aforefttd  and  other  errors  being  in  the  re-  *•//«* 
cord  and  proceedings  aforefaid,  may  be  reverfed,  annul- 
led, and  altogether  deemed  as  none 5  and  that  they  be 
reftored  to  all  things  which  by  occafion  of  the  judg- 
ment aforefaid  they  have  loft ;  and  that  the  Court  of 
the  faid  lord  the  king  now  here  proceed  to  the  examin- 
ation as  well  of  the  record  and  proceedings  aforefaid,  as 
of  the  faid  matters  above  afligned  for  error,  and  that  the 
faid  William  dp  rejoin  to  the  errors  aforefaid:  Upon 
which  the  fame  William  Phillips  faith,  that  there  is  no 
error  either  in  the  record  and  proceedings  aforefaid,  or 
in  the  giving  of  the  judgment:  And  in  like  manner  IudgTeBt *f" 
prayeth  that  the  Court  of  the  faid  lord  the  king  now  rmc  ' 
here  do  proceed  to  the  examination  as  well  of  the  re- 

?•  cor4 
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44  cord  and  proceedings  afordaid,  as  of  the  faid  matters 
«4  above  affigned  for  error;  and  that  the  faid  judgment  in 
"  all  things  be  affirmed :  But  becaofe  the  Court  of  the 
44  faid  lord  the  king  now  here  are  dot  yet  advifed  of  giv- 
«*  ing  their  judgment  of  and  concerning  the  premifes,  day 
44  is  thereupon  given  to  the  parties  aforefaid,  before  the 
'*  lord  the  king,  until 

wherefoever,  ?$V. 
44  of  hearing  their  judgment  thereupon,  for  that  the  Court 
•*  of  the  faid  lord  the  king  now  here  thereof  are  not  yet,** 
feV. 


Pleas  before  our  Lady  the  S{ueen  at  Weftmin- 
fter,  of  the  Term  of  St.  Michael  in  the 
Third  Year  of  the  Reign  of  our  Lady  Anne, 
tiow  S{uecn  ^England,  &c.    Roll  144. 

Goddard  againft  Smith  and  another. 

•s.Jk.21.  6  Mod.  Middkfex,  «  D  E  it  remembered,  That  heretofore,  that 

atl*  r^a'q.    to  wit>      "  5s  to  {*K  in  the  tcrm  of  **  Ho/y  Tr'~ 

56.  Holt  497.    44  nity  laft  paft,  before  our  lady  the  queen  at  Wcftminfier, 

s« c*  44  came  Richard  Goddard  by  Henry  Wright  his  attorney,  and 

44  brought  into  the  Court  of  our  faid  lady  the  queen  then 

44  there  his  certain  bill  againft  Richard  Smith  and  Cbrifto- 

44  pher  Prefton  in  the  cuftody  of  the  marfhal,  ttc.  of  a 

44  plea  of  trefpafs  upon  the  cafe  j  and  there  are  pledges 

44  of  profecutkig,  namely,  John  Doe  and  Richard  Roes 

44  which  faid  bill  followeth  in  thefe  words,  that  is  to  fay, 

41  Middlefex,  to  wit,  Richard  Goddard  complains  of  Richard 

[  768  ]        «  Smith  and  Chriftopher  Prejlon   th  the  cuftody  of   the 

44  marfhal  of  the  Marfhalfia  of  our  lady  the  queen,  be- 

Deciaiat.onin     44  fore  the  queen  herfelf  being,  for  that,  to  wit,  That 

Vsc  ™  Ca°fi!ll     "  whercas  the  faM  Rnkard  Goddard  is  a  good,  true,  fakh- 

"u/ma'icuMi'i6    "  ^UU  peaceable,  and  honeft  fubjtft,  and  liege  man  of 

india men:  of      "  our  lady  the  now  queen,  and  was  of  a  good  name,  fame, 

©MmTvV *-.Cte **  rcPutat*°n>    converfation,    behaviour,    and   condition, 

quitted.4"*"       "  an(*  a*  a  good,  true,  faithful,  peaceable,  and  honeft 

44  liege  man  and  fubjed  of  the  faid  lady  the  now  queen, 

"  being  without  any  fcandal,   imputation,  or  reproach, 

44  and  hath  not  behaved  or  demeaned  himfelf  at  any  time 

<c  from  the  time  of  his  nativity  hitherto  as  a  barretor  or 

44  difturber  of  the  peace  of  the  faid  lady  the  queen,  nor 

44  was  in  fufpicion  of  the  like  crime  amongft  his  ncigh- 

44  hours 
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«'  bours  and  other  fubje&s  of  the  faid  lady  the  queen  to 
44  whom  the  faid  Richard  Goddard  was  known,  mid  by 
44  reafon  of  his  honett  and  quiet  converfation  aforefaid 
44  for  the  whole  time  aforefaid,  lawfully  and  honeftly 
44  gained  and  acquired  great  credit  and  efteem,  and  alfo 
44  divers  great  gains  and  profits  from  his  neighbours  and 
44  other  frbje£b  of  our  faid  lady  the  queen,  with  whom 
44  the  faid  Richard  Goddard  had  commerce  for  the  fup- 
44  port  of  himfelf  and  his  family :  Neverthelefs  the  faid 
44  Richard  Smith  and  Chriftopher,  not  ignorant  of  the  pre- 
44  rnifes,  but  contriving  and  malicioufly   intending  not 
"  only  to  deprive  him  the  faid  Richard  Goddard  of  his 
44  good  name,  fame,  and  efteem  aforefaid*  but  alfo  to 
44  bring  him  the  faid  Richard  Goddard  into  ignominy  and 
44  public  difgrace,  that  by  reafon  thereof  the  fubjects  of 
44  the  faid  lady  the  queen  might  withdraw  themfelves 
44  from  the  fellowship  of  htm  die  laid  Richard' Goddard, 
44  and  might  altogether  ccafe  and  defift  from  dealing  and 
44  having  commerce  with  him  in  any  manner,  on  the 
44  thirteenth  day  of  September  in  the  firft  year  of  the  reign 
44  of  the  faid  lady  Anne,  now  queen  of  England,  toV# 
4C  at  the  parUh  of  St.  James  CUrkenwell  in  the  county 
44  aforefaid,  then  and  there  having  had  a  confpiracy  be* 
44  tween  themfelves  falfely  and  malicioufly  to  caufe  the 
44  faid  Richard  Goddard  to  be  indi£ted  as  a  barrctor  and 
44  public  difturber  of  the  peace  of  the  faid  lady  the  queen, 
44  without  any  eaufe  or  colour  of  fuch  crime  being  com- 
44  mitted  bv  him  the  faid  Richard  Goddard,  they  the  fame 
44  R.  Smith  and  Chriftopher  at  the  parifli  aforefaid  in  the 
44  county,  aforefaid,  in  profecution  and  execution  of  their 
44  malicious  intention  and  confpiracy  aforefaid,   at  the 
44  general  quarter  feffions  of  the  peace  of  our  lady  the 
44  queen  held  for  the  county  of  MiddUfex  at  Hick/s  Hall  iodiament  it 
44  in  St.  John-Jlreet  in  the  county  aforefaid,  before  John  Hicki'i  H«u. 
44  Bennet,  Henry  Hanuley,  and  Jofepb  Ojjtey,  Efquires,  and 
44  other  their  fellow  juftices  ot  the  faid  lady  the  queen, 
44  appointed  to  keep  the  peace  in  the  county  aforefaid, 
44  and  alfo  to  hear  and  determine  divers  felonies,  tref- 
"  paflcs,  contempts,  and  mifdemeanors  in  the  fame  coun- 
44  ty  committed,  falfely  and  malicioufly  caufed  and  pro- 
44  cured  the  faid  Richard  Goddard,  with  intent  to  defame 
44  the  fame  Richard  Goddard,  without  any  lawful  or  true 
44  caufe,  to  beindi&ed  by  the  name  of  Richard  Goddard,       T  76oT 
44  late  of  the  parifli  of  St,  James  Clerkenwell  in  the  county       L  '    y 
44  of  Middle/ex,  yeoman,  for  that  the  fame  Richard  God- 
44  dard,  on  the  firft  day  of  January  in  the   firft  year 
44  abovefaid,  and  divers  other  days  and  times  as  well 
44  before  as  afterwards,    at  the  parifli  aforefaid  in  the 
44  county  aforefaid,  had  been  and  then  was  a  common 

44  barretor, 
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44  barretor,  and  a  common,  daily,  and  public  difturber  of 

44  the  peace  of  the  faid  lady  the  now  queen,  and  alfo  a 

44  common  and  turbulent  flanderer  and  fewer  of  quarrels 

44  and  difcords  amongft  his  quiet  and  honeft  neighbours, 

44  fo  that  he  moved,  procured,  and  ftirred  up  d iters  con- 

44  tentiofis  and  controverfies,  and  alfo  brawlings,  quarrels, 

44  and  fights,  at  the  pariih  aforefaid  in  the  county  afore - 

44  faid,  and  elfewhere  in  the  faid  county  of  Middfrfex, 

44  amongft  divers  liege  fubje&s  of  the  faid  lady  the  queen, 

44  to  the  great  difturbance  of  the  peace  of  the  faid  lady 

44  the  now  queen,  to  the  evil  example  of  all  others  in  the 

44  like  cafe  offending,  and  againft  the  peace  of  the  faid 

44  lady  the  now  queen,  her  crown  and  dignity,  &c.  and 

44  did  falfely  and  malicioiifly  profecute  and  caufe  to  be 

44  profecuted  the  faid  indictment  againft  the  faid  Richard 

44  Goddardy  until  the  faid  lady  the  now  queen  caufed  that 

44  indictment  afterwards  for  certain  reafons  to  come  to 

Removed  by  cer.  "  be  determined  before  her:    And  the  fheriff  of  the 

tioMii,  *<  county  aforefaid  was  commanded  that  he  fhould  not 

*4  omit,  tsfe.  but  caufe  him  to  come  and  anfwer,  fcfc. 

44  And  he  the  faid  Richard  Goddard  afterwards,  to  wit, 

44  in  the  term  of  St.  Michael  in  the  fecond  year  of  the 

44  reign  of  the  faid  lady  the  now  queen,  in  the  Court  of 

44  our  lady  the  queen,  before  the  queen  herfelf,  the  fame 

44  Court  being  at  Wejlminfler^  was  according  to  the  law 

44  and  cuftom  of  this  kingdom  of  England  in  a  due  and 

ftfcha-ged         "  lawful  manner  thereof  discharged.     By   pretence  of 

44  which  faid  premifes  againft  him  the  faid  Richard  God- 

44  dard,  by  the  faid  Richard  Smith  and  Chrijlopher  Pre/ion 

44  in  form  aforefaid  publiftied,  done,  exhibited,  and  profe- 

4<  cured,  the  fame  Richard  Goddard  is  not  only  very  much 

44  hurt  and  injured  in  his  good  name,  fame,  credit,  and 

44  reputation  aforefaid,  and  difquieted  and  weakened  in 

44  his  body,  but  was  alfo  forced  to  expend  .and  lay  out 

44  divers  large  fums  of  money  in  and  about  acquitting  and 

44  discharging  himfelf  of  the  faid  indi&ment,  and  defend- 

44  ing  his  innocence,  to  the  very  great  difcredit  and  extreme 

44  impoverishment  of  Jiim  the  (aid  Richard  Goddard,  and 

44  to  the  damage  of  the  faid  Richard  Goddard  of  twenty 

44  pounds :  And  thereupon  he  brings  fuit,  &V. 

44  And  now  at  this  day,  to  wit,  Monday  next  after 
44  three  weeks  from  the  day  of  St.  Michael  in  this  fame 
44  term,  till  which  day  the  faid  Richard  Smith  and  Chrift 
44  topher  had  leave  to  imparle  to  the  faid  bill,  and  then  to 
44  anfwer,  tsfc.  before  our  lady  the  queen  at  Wejhninjler 
44  comes  as  well  the  faid  Richard  by  his  faid  attorney,  as 
44  the  faid  Richard  Smith  and  Chrijlophcr  by  Edmund 
44  Butler  their  attorney :  And  the  faid  Richard  and  Chrj£* 
44  topher  defend  the  force*  and  injury,  when,  C5V.  and  lay 

«  that 
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• c  that  they  are  in  no  manner  guilty  of  the  premifes  above 
"  laid  to  their  charge,  as  the  faid  Richard  Goddard  above 
**  complains  againft  them :  And  of  this  they  put  them- 
"  felves  upon  die  country ;  and  the  faid  Richard  Goddard 
"  likewife,  &c.  Therefore  let  a  jury  come  thereupon 
"  before  our  lady  the  queen  at  Weftminfter,  on  Monday 
"  next  after  the  morrow  of  All  Souls,  and  who  neither, 
•*  &c.  to  recognize,  farV.  becaufe  as  well,  tsV.  The  fame 
"  day  is  given  to  the  parties  aforefaid  there,"  &c. 


Pleas  before  our  Lady  the  Styeen  at  Weftmin- 
fter, of  the  Term  of  the  Holy  Trinity  in 
the  Tbird  Year  of  the  Reign  of  the  Lady 
Anne,  now  S^ueen  of  England,  &c.      Roll 

Zll. 


Tenant  againft  Gouldwin. 
[3  Ld.  Raym.  Entries  485.  S.  C.} 


Middlefex,  «  T)E  it  remembered,  That  heretofore,  that  siik. at, 36* 

to  wit,    w  **  is  to  fay,  in  the  term  of  Eafler  lad  paft,  6  Mod.  311. 
"  before  our  ladv  the  queen  at  Weftminfter,  came  Robert  Holt  S°°-  ^°* 
•*  Tenant  by  John  Rice  his  attorney,  and  brought  into  the 
"  court  of  our  faid  lady  the  queen  then  there  his  certain 
"  bill  againft  Luke  Gouldwin,  in  cuftody  of  the  mariha!, 
*'  iffr.,  of  a  plea  of  trefpafe  upon  the  cafe ;  and  there  are 
"  pledges  of  profecuting,  namely,  John  Doe  and  Richard 
"  Roe  i  which  faid  bill  followeth  in  thefe  words,  that  is  Cafc  for  00t  **- 
»  to  fay,  Middle/ex,  to  wit,  Robert  Tenant  complains  of  ^'SJSSL 
<c  Luke  Gouldwin  in  the  cuftody  of  the  marihal  of  the  by  the  plaintiff 
"  Marjhalfea  of  our  lady  the  queen,  before  the  queen  h#r-  wa$  ?*•!■*«•*■ 
"  felf  being,  for  that,  to  wit,  That  whereas  he  the  faid 
u  Robert,  on  the  firft  day  of  Oclober  in  the  firft  year  of 
"  our  lady  Anne,  now  queen  of  England,  Z*?c,  and  from 
"  thence  always  hitherto  was  poflefied  and  ft  ill  is  poflefled 
**  of  one  mefluage,  fituate,  lying,  and  being  in  Frith- 
€i  Jtreet  in  the  parifli  of  St.  Anne,  within  the  liberty  of 
€<  Weftminfter  in  the  faid  county  of  Middlefex,  for  a  cer- 
"  tain  term  of  years  not  yet  ended,  and  ufed  to  lay  and 
"  keep  in  his  cellar,  parcel  of  his  mefluage  aforefaid,  good 
*'  (lores  of  coals  and  ale  for  the  ufe  of  his  family,  and  alfo 
"  to  be  fold  and  merchandized  to  divers  perfons  who 
€<  were  wont  to   buy   that  commodity  in  his  mefluage 
"  aforefaid,  to  the  great  profit  and  advantage  of  him  the 

"faid 
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44  faid  Robert,  which  faid  cellar  lies  contiguous,  and  for 
44  all  the  time  aforefaid  did  He  contiguous  to  a  mefluage 
44  of  the  faid  Luke  in  the  parirh  aforefaid,  and  ufed  to  be 
44  feparated  and  fenced  from  a  prhry-houfc,  parcel  of  the 
44  aforefaid  mefluage  of  the  faid  Luke,  by  a  thick  and  clofe 
44  wall  which  belongcth  to  the  faid  meffiiage  of  the  faid 
44  Luke,  and  of  right  ought  to  have  been  repaired  by  the 
44  faid  Luke  for  the  whole  time  aforefaid :  Neverthclcfs 
44  the  faid  Luke  not  being  ignorant  of  the  premifes,  but 
"  contriving  and  fraudulently  intending  him  the  faid  Ro- 
44  lert  in  this  behalf  unjuilly  to  aggrieve,  and  wholly  to 
44  deprive  him  the  faid  Robert  of  the  ufc  and  advantage  of 
44  the  cellar  of  his  mefluage  aforefaid,  and  to  hinder  him 
44  of  the  profit  of  his  commerce  aforefaid,  on  the  fame 
44  firft  day  of  OBober  in  the  above-laid  year  of  the  reign  of 
44  the  faid  lady  the  queen,  and  from  thence  always  hitherto, 
44  fo  negligently  kept  and  repaired  the  faid  wall,  although 
44  often  requefted  to  repair  the  fame,  to  wit,  by  the  faid 
"  Robert,  on  the  fame  firft  day  of  Oflober  in  the  parifh 
"  aforefaid,  that  for  want  of  due  care  and  reparation  of 
44  the  fame  wall,  the  filthineffes  and  nafty  things  of  the 
44  laid  privy-houfe  flowed  out  of  the  fame  privy-houfe  by 
44  the  decayed  parts  and  breaches  of  the  wall  aforefaid  into 
44  the  cellar  aforefaid  of  the  fame  Robert,  and  overflowed 
44  the  fame  cellar,  to  wit,  in  the  parifh  aforefaid,  for  the 
44  whole  time  aforefaid  j  whereby  the  fame  Robert  loft  the 
44  ufc  of  his  cellar,  and  the  profit  of  his  commerce  afore- 
44  #  faid,  for  all  the  time  aforefaid:  Wherefore  die  fame 
44  Robert  faith,  that  he  is  injured  and  hath  damage  to  the 
44  value  of  one  hundred  pounds :  And  thereupon  he  brings 
44  fuk,  ttV.  And  now  at  this  day,  to  wit,  Friday  next 
•*  after  the  morrow  of  the  Hofy  Trinity  in  this  fame  term, 
44  until  which  day  the  faid  Luke  had  leave  to  imparle  to 
44  the  faid  bill,  and  then  to  anfwer,  iffc.  before  our  lady 
41  the  queen  at  Wejttninjler  comes  the  aforefaid  Robert  by 
"•his  faid  attorney,  and  prays  that  the  faid  Luke  may  an- 
44  fwer  to  the  declaration  :  And  the  faid  Luke,  although 
44  on  the  fame  day  folemnly  required,  doth  not  come  nor 
44  fay  any  thing  in  bar  or  preclusion  of  the  aforefaid  adion 
of  the  faid  Robert ;  whereby  the  fame  Robert  remains 
4(  againft  him  thereupon  undefended ,  for  which  reafon 
44  the  faid  Robert  ought  to  recover  his  damages  againft  the 
44  faid  Luke :  But  becaufc  it  is  not  known  by  the  Court  of 
44  the  faid  lady  the  queen  now  Jiere  before  tne  queen  her- 
44  felf,  what  damages  the  faid  Robert  hath  fuftained  by 
44  occafion  of  the  premifes  in  this  behalf:  Therefore  the 
«  flieriff  is  commanded,  that  he,  by  the  oath  of  twelve 
44  honed  and  legal  men  of  his  bailiwick,  do  diligently  in- 
44  quire  what  damages  the  faid  Robert  bath  fuftained,  as  , 
4  «  well 
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«•  well  by  occafion  of  the  premtfes,  as  for  his  cods  and 
"  charges  by  him  about  his  fuit  ,in  this  behalf  applied  ; 
•*  and  that  he  fend  the  inquifition  which  he  (hall  take 
**  thereon  to  our  lady  the  queen  at  Wejlminfter  on  Monday 
**  next  after  three  weeks  from  the  day  of  St*  Michael,  un- 
"  der  his  fcal  and  the  feals  of  thofe  by  the  oath  of  whom 
•*  he  (hall  take  the  faid  inquifition,  together  with  the  writ 
"  of  our  lady  the  queen  to  him  for  that  purpofe  direfted : 
"  The  fame  day  is  given  to  the  (aid  Robert  there/9  £sV. 


Pleas  before  our  Lady  the  Styeen  at  Weftmin-      [  772  ] 
iter,  of  the  Term  of  St.  Hilary  in  the  Third 
Year  of  the  Reign  of  our  Lady  Anne,  now 
%ueen  gf  England,  &c.     Roll  102. 

Brook  againfi  Huftler. 

England,  «  f\UR  lady  the  queen  hath  fent  to  her  trufty  Sj*.  56;  **£ 
to  wit,  «  ^    and   weil-beloved  Sir  Thomas  Trevor,  a.<U«-*-c. 
w  Knt.,  her  Chief  Juftice  of  the  Bench,  her  writ  clofed  in 
*  thefe  words, .  to  wit,  Anne,  by  the  grace  of  GOD,  of 
AC  England^  Scotland,  France,  and  Ire/and  Queen,  Defender 
"  of  the  Faith,  &c.    To  her  trufty  and  well-beloved  Sir 
"  Thomas  Trevor,  Knt.,  her  Chief  Juftice  of  the  Bench, 
"  greeting ;  For  as  much  as  in  the  record  and  proceed- 
M  ings,  and  alfb  in  the  giving  of  judgment  of  the  plaint 
•*  which  was  in  our  court  before  you  and  your  brethren, 
*€  our  jufticesof  tjie  Bench,  by  our  writ  between  Sir 
"  William   Huftler,  Sir  Richard  Ofbaldejlon,  Knts.,   and 
««  William  OJbaldefton,  Efq.,  and  Thomas  Brook  late  of  Over* 
"  fioBon  in  the  county  of  Tort,  yeoman,  of  a  debt  of  fe- 
**  venty  and  nine  (hillings  and  eleven  pence,  which  the 
u  fame  William,  Richard,  and  William  demand  of  the  faid 
•'  Thomas,  as  it  is  faid,  manifeft  error  hath  intervened,  to 
"  the  great  damage  of  the  fame  Thomas,  as  wc  are  in- 
**  formed  by  his  complaint ;  We  willing  that  the  error, 
cc  if  any  was,  be  duly  amended,  and  that  full  and  fpeedy 
•c  juftice  be  done  to  the  parties  aforcfaid  in  this  behalf,  do 
M  command  you,  that  if  judgment  be  thereupon  given, 
•*  then  you  fend  to  us  diftinftly  and  plainly,  under  your 
u  feal,   the  record  and  proceedings  aforefaid,  with  all 
c<  things  touching  the  fame,  and  this  writ ;  fo  that  we  may 
u  have  ihem  from  the  day  of  Eajlcr  in  fifteen  days  where-    - 
**  foeverwc  (hall  then  be  in  England,  that  we  having  in- 

«  fpefted 
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lc  fpe&ed  the  record  and  proceedings  aforefaid,  may  cauft* 
44  further  to  be  done  thereupon  for  amending  the  faid  er- 
44  ror,  that  which  of  light  and  according  to  the  law  and 
44  cuftom  of  our  kingdom  of  England  (hail  be  meet  to  be 
c<  done.  Witnefs.  ourfelf  at  Wejlminfler  the  fecond  day 
44  of  March  in  the  fecond  year  of  our  reign. 

Hutigerford; 
"  The  anfwerof  Sir  Thomas  Trevor,  Knt,  Chief  Juf- 
44  tice  within-named.  The  record  and  proceedings  of  the 
44  plaint  withinirnentioned,  with  all  things  touching  the 
4*  fame,  I  fend  before  our  lady  the  queen,  wherefoever, 
44  fcfV.,  at  the  day  within  contained  in  a  certain  record  to 
"  this  writ  annexed,  as  I  am  within  commanded. 

Thomas  Trevor* 
f  77%  1  "  "^eas  mro^e&  at  Wejlminjter  before  Sir  Thomas  Tre- 

L  i  io  J  cc  vor^  Knt.,  and  his  fellow-juftices  of  our  lady  the  queen 
44  of  the  Common  Bench,  of  the  term  of  St.  Hilary  in  the 
44  fecond  year  of  the  reign  of  our  lady  Anne,  by  the  grace 
44  of  GOD,  of  England,  Scotland,  France,  and  Ireland 
"  Queen,  Defender  of  the  Faith,  &c.    Roll  1228. 

c<  Tori/hire,  to  wit,  Thomas  Brook,  late  of  Overftoclon  in 
cc  the  county  aforefaid,  yeoman,  was  fummoned  to  anfwer 
44  Sir  William  Htjller,  Knt.,  Sir  Richard  OJbaldefton,  Knt  , 
.  "  and  William  OJbaldeJlon,  Efq.,  of  a  plea  that  he  render 

mll^cblent  "  to  them  fcventy  and  nine  {hillings  and  eleven  per\ce, 
in  a  coun-lcet.  "  which  he  owes  to  them  and  unjuftly  detains,  &c.  -  And 
SctfinofKing  u  whereupon  the  fame  Sir  William  Huftler,  Sir  Richard 
£^lc«"  *  "  and  William  OJbaldeJlon,  by  Robert  Hopkinfon  their  aN 
46  torney,  fay,  that  our  lord  James  the  Firft,  late  King  of 
44  England,  was  feifed  in  right  of  his  crown  of  England  as 
44  of  fee  and  right  of  and  in  the  court-leet  and  view  of 
44  frank-pledge  with  the  appurtenances,  and  all  and  every 
44  thing  which  to  a  court-leet  or  view  of  frank-pledge  b^* 
44  longed,  or  in  any  manner  appertained,  or  ought  to  be- 
"  long  or  appertain,  within  the  manors  or  lordfhips,  vil- 
c<  lages  or  hamlets  of  Wejl  Bretton,  Cawthorn,  Overftoclon, 
44  and  Nctherfoclott,  in  the  faid  county  of  York,  and  within 
4<  the  precincts  of  the  fame  manors  or  lordfliips,  villages 
44  and  hamlets,  and  every  of  them*  in  the  faid  county  of 
44  York,  being  or  not  being  parcel  of  the  duchy  of  Lan- 
,i4  cajlcr,  of  all  refident  and  inhabiting  within  the  manor 
44  or  Jordfiiip,  village  and  hamlet  be  fore  fa  id,  and  within 
44  the  precincts  of  the  fame  manors  or  lordftrips,  villages 
41  and  hamlets,  and  every  or  any  of  them.  The  faid 
*'  court-leet  and  view  of  frank-pledge  aforefaid  to  be 
44  holdcn  twice  by  the  year  within  the  manors  or  lord- 
44  fhips,  villages  and  hamlets  aforefaid,  or  any  of  them, 
c*  or  within  the  precinds  of  the  fame  manors  or  Iord- 

41  fliips* 
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**  (hips,  villages  and  hamlets,  or  any  of  them,  at  fuch  days 
**  and  times  in  the  year  as  the  faid  lord  King  James  the 
**  Firft,  his  heirs  or  afligns,  fliould  fee  fit,  convenient,  and 
u  neceffary,  according  to  the  law  and  cuftom  of  this  king- 
«*  dom  of  England^  before  the  fteward  of  the  fame  lord 
w  the  king  of  that  court,  or  the  deputy  of  fuch  fteward  for 
"  the  time  being:  And  being  fo  feifed,  the  late  King  Gnnt  thereof* 
**  Jatnes  the  Firft  afterwards,  by  his  letters  patent  under  Wemwwth  by 
«  the  Great  Seal  of  England,  and  under  the  feal  of  the  ^SISS^T 
€C  duchy  of  Lancajter  in  like  manner  made,  bearing  date  feal. 
<c  at  Weftminfter  in  the  county  of  Middle/ex  on  the  twen- 
u  ty-ninth  day  of  June  in  the  thirteenth  year  of  his  reign 
"  in  England9  and  the  forty-eighth  in  Scotland*  which  the 
»  faid  Sir  William  Hujtltr,  Sir  Richard  and  William  Of- 
"  baldefton  here  in  court  produce,  as  well  for  and  in  con- 
"  ^deration  of  the  fum  of  twenty  (hillings  of  lawful  mo 
**  ney  of  England,  well  and  truly  to  be  paid  at  the  receipt 
"  of  his  Exchequer  at  Weftminfter  to  his  own  ufe,  by  his 
"  beloved  fubjea  George  Wentwortb  of  Bulklijfe  in  Weft 
•*  Breiton  in  the  county  of  Tori,  Gent.,  whereof  the  fame        r  ..,.  -  T 
cl  late  lord  the  king  did  acknowledge  himfelf  to  be  fully       L  '74  J 
(<  fatisfied  and  paid,  as  for  divers  other  good  caufes  and 
u  confiderations  the  fame  lord  the  king  efpecially  moving, 
"  of  his  efpecial  grace  and  certain  knowledge  and  mere 
"  motion  did  give  and  grant  for  himfelf,  his  heirs  and 
*4  fucceflbrs,  to  the  faid  George  Wentnvorth,  his  heirs  and 
"  afligns  for  ever,  that  they  fliould  and  might  have,  hold, 
•c  and  enjoy  within  the  manors  or  lordfhips,  villages,  or 
4C  the  hamlets  of  Weft  Brettonf  Cawthorn,  Overftotloti)  and 
«•  Netherftotlon%  and  every  of  them,  in  the  faid  county  of 
"  York)  and  within  the  precin£ts  of  the  fame  manors  or 
"  lordfhips,  villages  and  hamlets,  and  every  of  them,  in 
"  the  faid  county  of  Tori,  being  or  not  being  parcel  of 
"  the  faid  duchy  of  Lancafter,  a  court-leet  and  view  of 
"  frank-pledge,  to  be  held  of  all  the  refidents  and  inha- 
<c  bitants,  and  other  refidents  coming  within  the  lordihips 
"  or  manors,  villages  and  hamlets  aforefaid,  and  within 
"  the  precin&s  of  the  fame  manors  or  lordfhips,  villages 
«*  and  hamlets,  and  every  or  any  of  them;  to  hold  the  To  be  held  twice 
"  faid  court-leet  and  view  of  frank-pledge  twice  by  the  J  yt*rgaiftteh 
"  year  from  time  to  time  within  the  manors  or  lordfhips,    *ll£  flwuld 
€<  villages  and  hamlets  aforefaid,  or  any  of  them,  or  within  think  fie. 
"  the  precin&s  of  the  fame  manors  or  lordfhips,  villages 
"  and  hamlets,  or  any  of  them,  at  the  fame  places,  days, 
c<  and  times  at  which  the  faid  George  Wentworth,  his  heirs 
**  or  afligns,  fliould  fee  fit,  convenient,  and  neceffary,  ac- 
cc  cording  to  the  law  and  cuftom  of  this  kingdom  otEng- 
<f  land)  before  the  fteward  of  the  fame  G.  Wentwortb)  his 
•««  hrirs  and  afligns  for  the  time  being,  or  before  the  de- 
Vot.  II.  E  e  "  puty 
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«  puty  of  fuch  ftcward  for  the  time  being ;  and  all  and 

44  whatfoever  to  the  faid  court-leet  or  view  of  frank-pledge 

<c  belonged,  or  in  anywife  appertained,  or  in  any  manner 

"  ought  to  belong  or  appertain,  and  alfo  all  and  lingular 

C(  amerciaments,  fines,  forfeitures,  pains,  penalties,  per* 

44  quifites,   profits,  liberties,  pre-eminences,   privileges* 

44  rights,  and  jurifdiftions  whatfoever,  which  at  the  laid 

44  courts-leet  or  view  of  frank-pledge  to  the  faid  lord  th« 

44  king,  or  his  fucceflbrs,  in  any,  manner  whatfoever  might 

Grantee  feifed     «*  or  ought  to  belong  5  by  virtue  of  which  faid  letters  pa- 

m! inddil  "  tent  *c  faid  GenV  Wwtovrth  was  feifed  as  of  fee  and 

44  right  of  and  in  the  court-lcet  and  view  of  frank-pledge 

44  aforefaid,  with  the  appurtenances ;  and  held   divers 

44  courts  and  views  of  frank-pledge  within  the  manors  or 

44  lordfhips,  villages  or  hamlets  of  Weft  Bretton,  Cawthorn, 

44  Over/lotion,  and  NetherfloBon  aforefaid,  according  to  the 

44  gift  and  grant  aforefaid  in  the  letters  patent  contained : 

44  And  the  faid  George  being  fo  feifed  of  the  court-leet  and 

44  view  of  frank-pledge  aforefaid,  with  the  appurtenances, 

44  afterwards,  to  wit,  on  the  fecond  day  of  June  in  the 

..      "  year.of  our  Lord  one  thoufand  fix  hundred  and  thirty- 

fon  and  heir  who  "  eight,  at  NetherfoHon  aforefaid  died,  after  whofe  death 

*«&  feifed.         44  the  faid  court-leet  and  view  of  frank-pledge,  with  the 

44  appurtenances,   did  defcend  to    William    Wcntwortb9 

^IrrSwh^e.  "  G.cnt-> as  fon  and  heir  of  ***  faid  G*rg**  whereby  the 

hf  they  defcend-  u  faid  William  Wentwortb,  fon  and  heir  of  the  faid  George^ 

ed  to  his  br©-      »♦  was  [C\{C({  a5  0f  fee  ani  r}ght  0f  *  and  in  the  court-leet 

t*f"r  1  "  and  v*ew  °^  ^"k-pledge  aforefaid,  with  the  appurte-r 

L  77  S  J  "  nances ;  and  being  fo  feifed  thereof,  the  fame  William 

44  afterwards,  to  wit,  on  the  fourth  day  of  March  in  the 

44  year  of  our  Lord  one  thoufand  fix  hundred  and  thirty- 

44  nine,  at  Netherftoclon  aforefaid,  died  without  any  iffue 

44  of  his  body ;  after  whofe  death  the  faid  court-leet  and 

44  view  of  frank-pledge,  with  the  appurtenances,  defcended 

44  to    Thomas  Wentwortb,  Efq.,   afterwards  Sir  Thomas 

44  Wentworth,  Baronet,  as  brother  and  heir  of  the  faid 

*4  William  Wentwortht  wherebv  the  laid  Thomas  Went* 

44  <worth>  as  brother  and  heir  of  the  faid  William  Went* 

44  ivorth)  was  feifed  of  and  in  the  court-leet  and  view  of 

44  frank-pledge  aforefaid,  with  the  appurtenances  as  of  fee 

44  and  right ;  and  being  fo  feifed  thereof,  the  faid  Sir  Tbo* 

^uMff«&   "  mas  afterward8> to  wit» on  thc  firft.  day  of  APrtl* in  tnc 

wh^cby  ihcy  "  )*car  of  our  Lord  one  thoufand  fix  hundred  and  feventy- 
defcended  co  his  44  lix,  at  Netherftoclon  aforefaid  died,  without  any  iffue  of 
<i  hjg  jjody  UTuing ;  after  whofe  death  the  faid  court-leet 
44  and  view  of  frank-pledge,  with  the  appurtenances,  did 
44  defcend  to  Sir  Mattbenv  Wenttvorth,  Baronet,  as  bro- 
44  ther  and  heir  of  the  faid  Sir  Thomas  Went  worth,  where- 
"'  by  the  laid  Matthew^  as  brother  and  heir  of  the  faid  Sir 

44  Thomas 


brulher. 
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*  Thomas  Wentworth,  was  feifed  of  arid  in  the  Court-leet 
44  and  view  of  frank-pledge  aforefaid,  with  the  appurte- 
44  nances,  as  of  fee  and  right ;  and  being  fo  feifed  thereof, 
44  the  fame  Sir  Matthew  afterwards,  to  wit,  on  the  fecond 
44  day  of  Augttft  in  the  year  of  our  Lord  one  thoufand  fix 
44  hundred  and  feventy-eight,  at  Netherfloclon  aforefaid 
44  died ;  after  whofe  death  the  faid  court-leet  and  view  of  ^ft?^ofc 
44  frank-pledge  with  die  appurtenances  defcended  to  Sir  fo^TfohuT 
44  Matthew  Wentworthf  Bafonet,  as  fott  and  heir  of  the  Ton,  who  enter* 
44  faid  Sir  Matthew  Wentworth  the  brother,  whereby  the  cd' 
44  faid  Sir  Matthew  Wentworth  the  fon  was  feifed  of  and 
44  in  the  court-leet  and  view  of  frank-pledge  aforefaid, 
((  with  the  appurtenances,  as  of  fee  and  right :  And  the 
44  faid  Sir  Matthew  the  fon  being  fo  feifed  thereof,  after* 
44  wards,  to  wit,  on  the  eighth  day  of. December  in  the  year 
"  of  our  Lord  one  thoufand  fix  hundred  and  ninety-three,  And  by  feafe 
44  at  Netherfloclon  aforefaid,  by  a  certain  indenture  of  bar-  and  rc,eife  c«* 
44  gain  and  fale  made  between  the  faid  Sir  Matthew  Went-  $£&£*  .. 
44  worth  die  fon,  of  the  one  part,  and  the  faid  Sir  William 
44  HuJIIer,  Sir  Richard  Q/ba/de/lon,  and  William  OJbaldeJlon, 
44  of  the  other  part,  the  other  part  whereof  fealed  with  the 
44  feal  of  him  the  faid  Sir  Matthew  the  fon,  the  fame  Sir 
44  William^  Sir  Richard  and  William  Ofialdejlon,  produce 
"  here  in  court,  the  date  of  which  is  the  fame  day  and 
<c  year,  in  consideration  of  five  {hillings  to  him  in  hand 
44  paid  by  the  faid  Sir  William^  Sir  Richard  and  William 
44  QJba/defton,  bargained  and  fold  to  them  the  faid  Sir  Wil- 
44  liam9  Sir  Richard  and  William,  the  faid  court-leet  and 
44  view  of  frank-pledge  with  the  appurtenances,  to  have 
44  and  to  hold  to  the  fame  Sir  William  Hufller%  Sir  Rick* 
u  ard  and  William  OJbaldefton,  their  executors,  admini- 
44  ftrators,  and  afligns,  from  the  day  of  the  date  of  the  faid 
44  indenture  to  the  .end  and  term  of  one  year  then  next 
44  following,  and  fully  to  be  complete  and  ended :  By  vir-  r  __/?  -i 
44  tue  of  which  foid  bargain  and  fale,  and  by  force  of  the  ■•  //  J 
44  ftatute  in  that  behalf  made  and  provided  of  transferring 
(c  ufes  into  pofjeffion,  the  fame  Sir  William  Hnjller9  Sir 
cc  Richard  and  William  OJbaldeJIon,  were  in  the  pofieffion 
44  of  the  court-leet  and  view  of  frank-pledge  aforefaid  for 
44  that  term  ;  and  being  thereof  fo  poflefled,  and  the  faid 
44  Sir  Matthew  Wentworth  the  fon  being  feifed  of  the  re«- 
44  verfion  of  the  court-leet  and  view  of  frank-pledge  afore* 
u  faid,  with  the  appurtenances,  as  of  fee  and  right)  after- 
4C  wards,  to  wit,  on  the  ninth  day  of  December,  in  the  year 
44  of  our  Lord  one  thoufand  fix  hundred  and  ninety- three 
14  abovefald,  at  tietherflotlon  aforefaid,  by  a  certain  other 
44  indenture  made  between  him  the  faid  Sir  Mattheto 
*4  Wentwirtk  the  fon,  of  the  one  part,  and  die  faid  Sir 
44  William  HuJIUr,  Sir  Richard  OJbaldeJlon,  and  William 
Eea  44  OJbaldeflon, 
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"  OJbaldeflon%  of  the  other  part,  the  other  part  whereof 
44  fealed  with  the  feal  of  the  faid  Sir  Matthew  the  fon9 
«  the  fame  Sir  William  Huffier,  Sir  Richard  and  William 
"  O/baldefton  produce  here  in  court,  the  date  whereof  is 
"  the  fame  day  and  year  lift  above  mentioned,  he  the  faid 
44  Sir  Matthew  Wentworth  the  fon,  releafed  to  the  fame. 
«  William  Hufller,  Sir  Richard  and  William  O/baldeJion, 
44  their  heirs  and  affigns,  all  the  eftate,  right,  title,  and 
44  intereft  of  him  the  faid  Sir  Matthew  Wentworth  the 
<c  fon,  of  and  in  the  court-leet  and  view  of  frank-pledge 
Plaktiffifcifcd.  *«  aforefaid,  with  the*  appurtenances:  By  virtue  of  which 
**  premifes  the  faid  Sir  William  Hujller%  Sir  Richard  and 
"  William  Ojbaldtflon  were  and  dill  are  feifed  of  and  in 
44  the  court-leet  and  view  of  frank-pledge  aforefaid,  with 
DefoJtntanin-  "  the  appurtenances,  as  of  fee  and  right ;  and  that  Thomas 
habitant  within   «  Brooke %  on  the  twenty-fourth  day  of  April  in  the  year 

3!t£iltean4   "  o{  our  ^i0ld  onc  thoufan{1  fevcn  hundred  and  three,  and 

•wcdfuit/         4<  long  before,  was  refident  and  an  inhabitant  at  Over* 

44 fioSlon  aforefaid,  within  the  jurifdi&ion  of  the  leet  and 

4<  view  of  frank-pledge  aforefaid,  and  ought  to  do  fuit  at 

44  the  court  of  view  of  frank-pledge  aforefaid  :  And  they 

"  the  faid  Sir  William  Huftler>  Sir  Richard  and  William 

"  OJbaldtftottj  being  fo  as  aforefaid  feifed  of  the  court-leet 

44  and  view  of  frank-pledge  aforefaid,  with  the  appurte- 

"  nances,  the  court-leet  and  view  of  frank-pledge  afore- 

Courthdd  April  4c  fa|<l  was  held  at  Netherfloclon  aforefaid  within  the  manors 

*7»»7C3.  44  an<j  loTdfliips  aforefaid  the  faid  twenty* fourth  day  of 

44  April  in  the  year  of  our  Lord  one  thoufand  feven'hun- 

•*  dred  and  three,  before  Richard  Wittont  Efq.,  ftewardof 

44  the  faid  Sir  William  Hufiler;  Sir  Richard  and  William 

44  O/balde/Icn,  of  that  court,  of  which  court  fo  to  be  held 

Notke  waigiftn  it  due  notice  was  giveiv  to  the  refidents  and  inhabitants 

«£" inhabit"    f '  within  thc   ™anor5i  lordfliips,  villages,  and  hamlets 

44  aforefaid,  to  wit,  at  Netherfloclon  aforefaid ;  and  that 

44  the  faid  Thomas  Brooke  did  not  do  his  fuit  nor  appear  at 

£jathtn^m*de  "  that  court>  but  madc  Ac^u^  *  wherefore  at  the  fame 

•ppewing,n0t      4<  court,  by  the  jurors  who  were  fworn  and  charged  in 

wherefore  the      «  the  fame  court  to   inquire  and  prefent  thofe  things 

JWm.PtefCntCd     "  which  appertained  to  the  faid  court-leet  and  view  of 

44  frank-pledge,  it  was  prefented  upon  their  oath,  that  the 

44  faid  Thomas  Brooke  then  was  reGdent  and  an  inhabitant 

T  777  1       "  w*thin  ****  manors  aforefaid,  and  within  the  jurifdic- 

L  /  /  /  J       4i  t^Qn  0f  ^  C0UTt  0f  vicw  0f  frank-pledge  aforefaid,  and 

44  .ought  to  have' done  fuit  to  the  court  of  view  of  frank  - 

44  pledge  aforefaid  :  And  that  the  faid  Thomas  Brooke,  al- 

44  though  he  was  then  folemnly  fummoned,  did  not  appear 

"  but  made  default,  by  reafon  whereof  the  fame  Thomas 

And  he  was       cc  Brooke  was  then  and  there  by  the  fame  Court  amerced, 

cTu^ffi.  "  which  faid  amercement,  by  Jofiph  Senior  and  Timothy 

"Roads 
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44  Roads  then  refidents  and  inhabitants  within  the  manors  **  ty  two  «ffeer- 

4<  aforefaid,  then  and  there  chofen  and  fworn  afieerors  by  fj£ri^£*^,4 

44  the  fame  Court,  was  then  in  due  manner  afieered  to  n  d./  of  which 

€<  thirty-nine  (hillings  and  eleven  pence  of  lawful  money  £*hli.n?tSc?\ 

44  of  England:  whereof  the  faid   Thomas  Brooke  after-  %£%£? 

44  wards,  to  wit,  the  day  and  year  laft  mentioned,  at  Ne-  tothepiaiatiffiu 

44  tberfloclon  aforefaid,  had  notice,  whereby  an  a&ion  ac- 

44  crued  to  the  fame  Sir  William  Hufiler,  Sir  Richard  and 

44  William  O/baldefton,  to  demand  and  have  of  the  faid 

44  2  homos  Brooke  the  faid  thirty-nine  (hillings  and  eleven 

"  pence  parcel  of  the  aforefaid  feventy-nine  (hillings  and 

44  eleven  pence.  "And  whereas  alfo  the  faid  Thomas  Brooke 

"  afterwards,  to  wit,  on  the  firft  day  of  July  in  the  year 

44  of  our  Lord  one  thoufand  feven  hundred  and  three,  at 

44  Netherfloclon  aforefaid,  borrowed  of  the  faid  Sir  William 

"  Hujtter,  Sir  Richard  and  William  OJhaldefton,  forty  toil-  MututvsAr 

4(  lings,  refidue  of  the  aforefaid  feventy*nine  (hillings  and  4°** 

44  eleven  pence,  to  be  paid  to  the  faid  Sir  William  Huftler% 

"  Sir  Richard  and  William  OJbaldeJion,  when  he  (houldbe 

44  thereunto  required:    Neverthelefs    the   faid    Thomas 

44  Brooke,  although  often  requefted,  hath  not  yet  paid  the 

44  aforefaid  feventy-nine  (hillings  and  eleven  pence,  nor 

"  any  part  thereof,  to  the  fame  Sir  William  Hufiler,  Sir 

44  Richard  and  William  O/haldefion,  or  either  of  them,  but 

"  hath  hitherto  refufed  and  (till  refufes  to  pay  the  fame  to 

4<  them  or  any  of  them ;  wherefore  they  fay  that  they  are 

44  injured  and  have  damage  to  the  value  of  one  hundred 

"  (hillings :  And  thereupon  they  bring  fuit,  (5V. 

"  And  the  aforefaid  Thomas  Brooke,  by  Henry  Wood  his 
44  attorney,  comes  and  defends  the  force  and  injury  when, 
44  &V,9  and  fays  nothing  in  bar  or  preclufion  of  the  faid  Nil  dicit* 
"  aftion  of  the  faid  Sir  William  Hujtler,  Sir  Richard  and 
"  William  OJhaldeJlom  Whereupon  the  fame  Sir  William 
44  Ifufiler^  Sir  Richard  and  William  Ojbaldefton,  remain 
*>  againft  the  faid  Thomas  Brooke  thereupon  undefended : 
«*  Therefore  it  is  confidered  that  the  faid  Sir  William  Huft-  Judgment: 
"  ler$  Sir  Richard  and  William  OJbaldefton,  do  recover 
44  againft  the  faid  Thomas  Brooke  their  faid  debt,  and  their 
"  damages  by  occafion  of  the  detention  of  that  debt  to 
44  eight  pounds,  by  the  Court  here  adjudged  to  the  fame 
44  Sir  William  Hauler,  Sir  Richard  and  William  OJbaldef- 
44  ton,  by  their  aflent »  and  the  fame  Thomas  Brooke,  in 
44  mercy,  £sV. 

"  Afterwards,  that  is  to  fay,  on  Tuefday  next  alter  eight 
44  days  from  the  day  of  St.  Hilary  in  the  fame  term,  *be- 
44  fore  the  lady  the  queen  at  Weftminfier  comes  the  afore-  arrow  affigned. 
44  faid  Thomas  Brooke  by  Thomas  Harvey  his  attorney,  and 
44  faith,  that  in  the  record  and  proceedings  aforefaid,  and 
44  alfo  in  giving  of  the  judgment  aforefaid,  there  is  mani-  r  „^o  i 
Ee3  «feftL//yJ 
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"  fell  error,  in  this,  ttt  wit,  that  the  declaration  aforefaid 
"  in  the  record  aforefaid  Mentioned,  and  upon  which  the 
♦«•  judgment  aforefaid  in  form  aforefaid  is  given,  and  the 
w  matter  in  the  fatfcfe  contained,  are  not  fufficient  in  law 
4«  to  have  or  maintain  that  judgment  thereupon  given  in 
«  form  aforefaid  •,  and  fo  the  faid  judgment  thereupon  in 
c<  form  aforefaid  given  is  erroneous  and  void  in  law ;  and 
c<  therefore -in  that  there  is  manifeft  error.    There  is  er- 
v  Tor  alfo  in  this,  that  where  it  appears  by  the  faid  record, 
'<  that  the  faid  judgment  in  form  aforefaid  given,  was 
€t  given  for  the  faid  Sir  William  HuJHery  Knight,  Sir 
"  Richard  OJbaldeJlon%  Knight,  and  William  OJbaldefton, 
**  againft  him  the  faid  Thomas  Brooke ;  whereas  by  the 
c*  law  of  the  land  of  -this  kingdom  of  England,  judgment 
**  in  theplea  afortfaid  ought  to  have  been  given  for  the 
**  faid  Thomas  Brooke  againft  them  the  faid  Sir  William 
«  Huftler,  Sir  Richard  Ojbaldeflon,  and  William  OJbaldeftorii 
V  and  therefore  in  that  there  is  manifeft  erroT :  And  he 
•«  prays,  that  the  faid  judgment  for  the  errors  aforefaid, 
**  and  others  being  in  the  record  and  proceedings  afore- 
«  faid,  be  revoked,  annulled,  and  altogether  deemed  as 
€<  none  \  and  that  the  fame  Thomas  Brooke  be  reftored  to  all 
**  things,  which  by  oceafion  of  the  judgment  aforefaid  he 

*  hath  loft  5  and  that  the  faid  Sir  William  Htrftler,  Knight, 

*  Sir  Richard  OJbaldefton,  Knight,  and  William  Ojbalde- 
Jomder  in  er-  ••  Jtott,  may  rejoin  to  the  errors  aforefaid,  fete.  And  the 
**»•                 «  faid  Sir  William  Hujler,  Knight,  Sir  Richard  OJbaldef- 

'«  ton,  Knight,  and  William  OJbaldefton,  by  Adrian  Moore 
**  their  attorney,  come  and  forthwith  fay,  that  there  is  not 
t*  any  error  either  in  the  record  and  proceedings  afore- 
<c  faid,  or  in  the  giving  the  judgment  aforefaid ;  and  pray 
•«  that  the  Court  of  the  lady  the  queen  now  here  may  pro- 
c*  ceed  to  the  examination  as  well  of  the  record  and  tnro- 
«*  ceedings  aforefaid,  as  of  the  matters  aforefaid  by  mm 
-,  u  the  faid  Thomas  Brooke  above  affigned  for  errors,  and 
^gment  tf.     $t  ^  ^  judgmcnt  aforefaid  be  in  all  things  affirmed." 
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Pleas  before  the  Lord  the  King  and  the  Lady  the 
Styeen  at  Weftminfter,  of  the  Term  of  the 
Holy  Trinity  in  the  Third  Year  of  the 
Reign  of  our  Lord  William  and  .  Lady ' 
Mary,  now  King  and  %ucen  of  England, 
&c.     Roll  166. 


Barkfif  againft  Winch, 

Berk/hire,  «  &IMON  Winch  late  of  Bray  in  the  county  S.lk.  56.  Comb, 
to  wit,  "  °  aforefaid,  Gent.,  was  attached  to  anfwer  J**^  ^Sa£-  3*- 
€f  Thomas  Barker -,  Gentleman,  of  a  plea,  wherefore  with  s.  c!  Ejedmftnt 
cc  force  and  arms  he  entered  into  fix  meflhages,  fix  cot-  in  B.  R.  byori- 
"  tages,  fixty  acres  of  land,  fixty  acres  of  meadow*  three  £^5JJ^# 
M  hundred  acres  of  pafture,  and  forty  acres  of  wood,  with 
••  the  appurtenances,  inthcparHh  of  Bray,  which  William 
*€  Tieldall  and  Rebecca  his  wife  demifea  to  the  faid  Tbo- 
€€  mas  for  a  term  which  is  not  yet  paft  5  and  into  other 
<4J  fix  mcffuages,  fix  other  cottages,  fixty  other  acres  of 
"  land,  fixty  other  acres  of  meadow,  three  hundred  other 
€<  acres  of  pafture,  and  forty  other  acres  of  wood,  with 
4i  the  appurtenances,  in  the  parifh  of  Bray  aforefiud, 
**  which  John  Lidgold  the  younger  alfo  demiled1  to  the 
"'faid  Thomas  Barker  for  a  term  which  is  not  yet  pall, 
"  and  him  from  his  farms  aforefaid  eje&ed,  and  other 
"  enormities  to  him  did,  to  the  great  damage  of  the  faid 
"  Thomas ,  and  againft  the  peace  of  our  lord  the  king  and 
'*  our  lady  the  queen  now,  £srV.  And  whereupon  tlic 
"  fame  Thomas  Barker,  by  William  Turbill  his  attorney, 
"  complains,  that  whereas  the  faid  William  Tieldall  and 
"  Rebecca  his  wife,  on  the  firft  day  of  April  in  the  third 
**  year  of  the  reign  of  our  lord  and  lady  now  king  and 
<c  queen  of  England,  faV.,  at  the  parifti  ot  Bray,  demifed 
u  to  the  fame  Thomas  the  aforefaid  fix  mcffuages,  fix  cot- 
M  tages,  fixty  acres  of  land,  fixty  acres  of  meadow,  three 
€C  hundred  acres  of  pafture,  and  forty  acres  of  wood,  with 
'*  the  appurtenances,  to  have  and  to  occupy  the  fame  te- 
««  nements  with  the  appurtenances,  to  the  fame  Thomas 
c<  Barker  and  his  aifigns,  from  the  twenty-fifth  day  of* 
"  March  then  laft  paft  to  the  full  end  and  term  of  five 
**  years  from  thence  next  following,  fully  to  be  complete 
u  and  ended  5  by  vittue  of  which  faid  demife  the  fame 
c?  Thomas  Barker  entered  into  the  faid  tenements  with  the 
"  appurtenance^  laft  abovefaid,  and  was  poffeffed  thereof: 
w  And  alfo  that  whereas  the  faid  John  Lidgold,  on  the  Second  demife* 
E  e  4  a  fame 
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€i  fame  firft  day  of  April,  in  the  third  year  abovefaid,  at 
4C  the  parifh  of  Bray  aforefaid,  demifed  to  the  fame  Tbo- 
<c  mas  Barker  the  aforefaid  fix  other  mefluages,  fix  other 
,"  cottages,  fixty  other  acres  of  land,  fixty  other  acres  of 
*'  meadow,  three  hundred  other  acres  of  pafture,  and  forty 
<*  other  acres  of  wood  with  the  appurtenances,  to  have 
"  and  to  occupy  the  fame  tenements  with  the  appurte- 
j"  nances  to  the  faid  Thomas  and  his  affigns,  from  the 
"  aforefaid  twenty-fifth  day  oiMarcfrthtn  laftpaft  untothc 
**  full  end  and  term  of  five  years  frcm  thence  next  follow- 
**  ing,  and  fully  to  be  complete  ai>u  ended  j  by  virtue  of 
"  which  demife  the  faid  Thomas  entered  into  the  faid  te- 
**  nements  with  the  appurtenances  laft  above  mentioned, 
"  and  was  pofleffed  thereof;  and  being  fo  poffibffed  there- 
<(  of,  and  being  alfo  pofleffed  of  the  faid  feveral  tenements 
c<  with  the  appurtenances  as  aforefaid,  the  faid  Simw 
u  Winch  afterwards,  to  wit,  on  the  faid  firft  day  of  April 
"  in  die  third  year  abovefaid,  with  force  and  arms,  (?>• 
.  "  entered  into  the  aforefaid  tenements  with  the  appurte* 
((  nances,  which  the  faid  William  and  Rebecca  his  wife  had 
ct  demifed  to  the  faid  Thomas  Barker  in  form  aforefaid,  for 
"  the  faid  term  firft  above  fpecified  which  is  not  yet  paft, 
"  and  into  the  aforefaid  tenements  with  the  appurtenances 
*<  which  the  faid  John  Lidgold  had  demifed  to  the  fame 
**  Thomas  Barker  in  form  aforefaid,  for  the  (aid  term  laft 
"  above  fpecified,  which  is  not  yet  paft,  and  him  the  faid 
**  Thomas  Barker  from  his  farms  aforefaid  ejected,  and 
**  other  enormities,  tsV.,  to  the  great  damages,  feV.,  and 
<c  againft  the  peace,  feV.  Wherefore  he  faith  that  he  is 
"  injured,  and  hath  damage  to  the  value  of  one  hundred 
f  kadt  in  abate-.  '<  pounds :  And  thereupon  he  brings  fuit,  &c.  And  the 
£ntm\£cd  -1  aforefaid  Simon  Winch  by  John  Satidwe/l  his  attorney 
of  .minor  in  cc  comes  and  fays,  that  the  tenements  in  the  declaration 
iACMotdeinefec.  «<  aforefaid  above  fpecified  are,  and  from  the  time  of 
?*  which  the  memory  of  man  is  not  to  the  contrary,  were 
<(  parcel  of  the  manor  of  Braj  in  the  county  aforefaid,  of 
"  which  faid  manor  our  lora  the  king  and  our  lady  the 
((  queen  are  feifed  in  right  of  their  crown,  and  that  the 
<(  manor  aforefaid  is  of  the  ancient  demefne  of  the  crown 

^e^bkilTthc    "  °f  °ur  lord  thc  tin8  and  OUr  ^Y  *c  <luccn  ♦  and  tIwt 

court  cAhe  ma-  u  the  aforefaid  tenements  are  pleadable,  and  have  beeji 
nor  b|  wit  of  «  pleaded  in  the  court  of  the  manor  aforefaid,  by  writ  of 
tS|fauJofe.  «c  righ(  clpfc  of  our  lord  the  king  and  pur  lady  the  queen, 
"  from  the  time  of  which  the  memory  of  man  is  not  to 
"  the  contrary ;  and  this  he  is  ready  to  verify  as  the  Court 
44  fhall"  confider,  &c.  Wherefore  he  prays  judgment  if 
"  the  Court  of  die  lord  the  king  and  the  lady  the  queeji 
•*  here  will  take  conufance  of  plea  thereupon,  feV.. 

«  And 
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«  And  the  aforefaid  Thomas  Barker  faith,  that  notwith*  Demurrer, 
^4  (landing  any  matters  by  the  faid  Simon  Winch  above  in 
44  his  plea  alleged,  the  Court  of  bur  lord  the  king  and  lady 
44  the  queen  here  ought  not  to  be  precluded  from  having 
"  cognizance  of  the  plea  aforefaid ;  becaufe  he  faith  that 
44  the  plea  aforefaid  by  him  the  faid  Simon  in  manner  and 
44  form  aforefaid  above  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  not  Efficient  in  the  law  to  preclude  the 
44  faid  Court  of  our  lord  the  king  and  lady  the  queen  now 
44  here  from  having  cognizance  of  the  plea  aforefaid,  to 
44  which  faid  plea  and  the  matter  in  the  fame  contained 
44  the  faid  Thomas  Barker  need  not,  neither  by  the  law  of  f  J$  I  1 
44  the  land  is  he  bound,  in  any  manner  to  anfwer :  And 
44  this  he  is  ready  to  verify :  Wherefore  for  want  of  a  fuf- 
44  ficient  anfwer  in  this  behalf,  the  faid  Thomas  prayt 
44  judgment  and  his  term  aforefaid  yet  to  come  of  and  in 
44  the  tenements  aforefaid  with  the  appurtenances,  toge- 
44  ther  with  his  damages  by  occafion  of  the  trefpafs  and 
44  eje&ment  aforefaid,  to  be  to  him  adjudged,  &c.  And  SpecWc*ifeotf 
44  for  caufes  of  demurrer  in  law  upon  that  plea,  he  the  ^awm* 
44  {aid  Thomas,  according  to  the  form  of  the  ftatute  in  fuch 
44  cafe  thereupon  lately  made  and  provided,  {hews  and  de> 
44  monftrates  to  the  Court  here  thefe  caufes  following,  to 
44  wit,  For  tjiat  the  faid  Simon  in  his  faid  plea  hath  not 
44  fliewn  to  the  Court  here,  nor  hath  alleged,  that  the  te> 
44  nements  aforefaid,  with  the  appurtenances  in  the  faid 
44  declaration  mentioned,  nqr  any  parcel  thereof,  are  held 
44  of  the  lord  and  lady  the  now  king  and  queen  of  their 
41  manor  of  Bray  aforefaid ;  and  becaufe  the  plea  afore* 
44  faid  is  infenfible,  uncertain,  and  wants  form* 

44  And  the  aforefaid  Simon  faith,  that  the  plea  aforefaid  joinder. 
44  by  him  the  faid  Simon  in  manner  apd  form  aforefaid 
44  abovp  pleaded,  and  the  matter  in  the  fame  contained, 
44  are  good  and  fufficient  in  the  law,  to  preclude  the 
44  faid  Court  of  the  faid  lord  the  king  and  lady  the  queen 
44  now  here  from  having  cognizance  of  the  plea  aforefaid, 
44  which  faid  plea  and  the  matter  in  the  fame  contained 
44  he  the  faid  Simon  is  ready  to  verify  and  prove  as  the 
4f  Cqprt,  Ssfc,  And  becaufe  the  faid  Thomas  hath  not 
44  anfwered  to  that  plea,  nor  hath  hitherto  in  any  manner 
44  contradicted  it,  he  the  faid  Simon  as  before  prays  judg- 
44  ment,  if  the  Court  of  the  faid  lord  the  king  and  lady 
44  the  queen  now  here  will  or  ought  to  take  cognizance 
44  of  the  plea  aforefaid :  But  becaufe  the  Court  of  the  Continuance. 
44  faid  lord  the  king  and  lady  the  queen  now  here  are  not 
44  ye£  advifed  of  giving  their  judgment  of  and  concera- 
44  ing  the  premifes,  day  is  thereupon  given  to  the  faid 
44  parties  before  the  lord  the  king  and  lady  the  queen, 
44  until  three  weeks  from  the  day  of  the  HcJy  Trinity 

44  wherefoever, 
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*c  wherefoever,  life:  of  hearing  their  judgment  therein, 
"  for  that  the  Court  of  our  faid  lord  the  king  and  lady 
*«  the  queen  now  here  thereof  is  not  yet,  &c.  At  which 
*<  day  before  our  lord  the  king  and  lady  the  queen  at 
•'  Weftminfier  come  the  parties  aforefaid  by  their  attor- 
u  nies  aforefaid :  But  becaufe  the  Court  of  our  faid  lord 
,c  the-  king  and  lady  the  queen  now  here  are  not  yet  ad- 
iC  vifed  of  giving  their  judgment  of  and  upon  the  pre- 
M  mifes,  day  is  therefore  given  to  the  parties  aforefaid  be- 
€<  fore  the  lord  the  king  and  lady  the  queen/  until  on  the 
u  morrow  of  Souls,  wherefoever,  &c •  of  hearing  their 
w  judgment  thereupon,  lor  that  the  Court  of  the  faid 
*c  lord  the  king  a)id  lady  the  queen  now  here  is  not  yet 
4*  thereof,  toV.  At  which  day  before  the  lord  the  king 
*€  and  lady  the  queen  at  Weftminfier  came  the  faid  parties 
M  by  their  faid  attornieS  :  Whereupon  all  and  lingular  the 
€€  premifes  being  feen,  and  by  the  Court  of  the  faid  lord 
u  the  king  and  lady  the  queen  now  here,  more  fully  un- 
f  782  1  U  derftood,  and  mature  deliberation  being  thereon  had, 
^  u  for  as  much  as  it  appears  to  the  Court  of  our  faid  lord 

u  the  king  and  lady  the  queen  now  here,  that  the  faid 
4t  plea  by  the  faid  Simon  in  manner  and  form  aforefaid 
41  above  pleaded,  and  the  matter  in  the  famd  contained, 
€c  are  not  fufficient  in  law  to  preclude  the  faid  Court  of 
**  our  faid  lord  the  king  and  lady  the  queen  now  Here 

Lodgment  that    u  from  having  conufance  of  the  plea  aforefaid;  it  is  faid 
caofwerovcr.    ««  by  t^t  Qonrt  to  the  faid  Simon  that  he  further  anfwer 
€C  to  the  declaration  aforefaid ;"  and  upon  this  the  faid 
*K  Simon  being  folemnly  required,  by  the  faid  John  Sand- 
"  well  his  attorney,  comes  and  defends  the  force  and  in- 
'  -  4C  jury  when,  feV.  and  faith  that  he  the  faid  Simon  is  in 

Not  guilty.        **  nowife  guilty  of  the  trefpafs  and  ejectment  aforefaid, 
"  as  the  faid  Thomas  above  againft  him  complains :  And 
<c,orthi3  he  puts  himfelf  upon  the  country;  and  the  faid 
'"  Thomas  in  like  manner,  &fc.     Therefore  the  fheriff  is 
Awarding  a  ve-  u  commanded   that   he  caufe  to  come  before  our  lord 
nire  on  atrial  at  <*  the  king  and  lady  the  queen,  in  eight  days  of  the  Pu- 
ntance^for   "nficatton  of   the  .  blefled   Maty,   wherefoever,     fcV. 
rfefctt  of  jurors.  "  twelve,  ifc.  by  whom,  &c .  and  who  neither,  faff,  to 
"  recognize,    &V.   becaufe  as  well,    faV.      The.  fame 
u  day    is  given   to    the    parties    aforefaid,    here,   &c 
u  On  which  day  the  jury  aforefaid  between  the  parties 
4C  aforefaid  of  the  pica  aforefaid  is  thereupon  refpited 
€C  between  them,  before  the  lord  the  king  and  the  lady 
*•  the  queen,  until  one  month  from  the  day  of  Eafter  from 
4<  thence  next  enfuing,  wherefoever,  farV.  for  defe£k  of 
"  jurors,  tsfc.     At  which  day  before  our  lord  the  king 
"  and  lady  the  queen  at  Weftminfier  came  the  faid  parties 
€i  by  their  faid  attornies*,  and  the  jurors  of  that  jury  being 

11  like  wife 
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«  likewife  (ummoned  came,  who  were  ele&ed,  tried,  and 
««  fworn  to   fpeak  the  truth  concerning  the  premifes; 
«*  and  as  to  the  trefpafs  and  eje&ment  aforefaid  of  and  Y<raj^Jit0  ** 
"  in  the  faid  fix  mefluages,  fix  cottages,  fixty  acres  of       dcmife- 
"  land,  fixty  acres  of  meadow,  three  hundred  acres  of 
w  pafture,  and  forty  acres  of  wood,  with  the  appurte- 
«  nances,  in  the  declaration  aforefaid  by  the  faid  William 
**  Tieldatl  and  Rebecca  his  wife  to  the  faid  Thomas  Barker, 
*  demifed  as  aforefaid,  upon  their  oath  fay,  as  to  one 
€(  fourth  part  of  thirty-two  acres  of  land  thereof,  with 
u  the  appurtenances,  held  of  the  manor  of  Lords  Lands, 
u  and  being  in  the  tenure  of  one  William  Whitthand,  that 
c<  the  faid  Simon  Winch  is  guilty  of  the  trefpafs  ami  eje£fc- 
•*  ment  aforefaid,  as  the  faid  Thomas  above  againft  him 
«  complains;  and  as  to  the  refidue  of  the  faid  fix  mef-  ***W*r  A 
m  fuages,  fix  cottages,  fixty  acres  of  land,  fixty  acres  ^t  J^UJ^S 
tt  of    meadow,    three  hundred   acres  of  pafture,    and  other  part. 
a  forty  acres  of  wood,  with  the  appurtenances,  by  the 
«  faid   William  TuldaH  and  Rebecca  to  the   faid   53a- 
u  mas  demifed  as  aforefaid,  the  fame  jurors  upon  their 
4<  oath  aforefaid  fay,  that  the  faid  Simon  is  not  guilty  of 
tt  the  trefpafs  and  ejeftment  aforefaid,  as  the  faid  Simon 
M  hath  above  in  his  plea  alleged ;  and  as  to  the  trefpafs  AmJ  a5  to  the 
OT  and  eje&mertt  aforefaid,  of  and  in  the  faid  fix  other  fccond  dem.fc, 
**  mefluages,  fix  other  cottages,  fixty  other  acres  of  land,  |j°d  WSL.^ 
u  fixty  other  acres  of  meadow,  three  hundred  other  acres  pj'foldie  dt- 
<v  of  pafture,  and  forty  other  acres  of  wood  with  the  ap-  fendant. 
u  purtenances,  in  the  declaration-  aforefaid,  by  the  faid       [  783  } 
*«  John  Lidgold  the  younger,  to  the  faid  Thomas  Barker 
u  demifed  as  aforefaid,  the  fame  jurors  fay  upon  their 
<c  oath  aforefaid,  as  to  one  fourth  part  of    thirty- two 
<c  acres  of  land  held  of  the  manor  of  Lords  Lands,'  and 
u  being  in  the  tenure  of  the  faid  William  Whitehand,  that 
<*  the  faid    Simon  Winch    is  guilty  of  the   trefpafs  and 
tt  ejettment  aforefaid,  as  the  laid  Thomas  above  complains 
"  againft  him,  and  affefe  the  damages  of  him  the  faid 
C(  Thomas  by  occafion  of  the  premifes  aforefaid,  befides 
*'  his  cofts  and  charges  by  him  concerning  Iris  fuit  in  this 
"  behalf  applied,  to  twenty  (hillings,  and  for  thofe  cofts 
c<  and  charges  to  thirty  {hillings :  And  as  to  the  refidue 
"  of  the  faid  fix  other  mefluaees,  fix  other  cottages,  fixty 
c<  other  acres  of  land,  fixty  other  acres  of  meadow,  three 
<c  hundred  other  acres  of  pafture,  and  forty  other  acres  of 
*c  wood,  with  the  appurtenances,  in  the  declaration  afore- 
44  faid,  by  the  faid  Jchn  Lidgold  demifed  as  aforefaid,  the 
"  fame  jurors  upon  their  faid  oath  further  fay,  that  the 
c<  faid  Simon  Winch  is  not  guilty  of  the  trefpafs  and  eje&- 
"  ment  aforefaid,  as  the  faid  Simon  above  in  his  plea  hath 
"  alleged:  Therefore  it  is  confidcred  that  the  faid  Thomas  i^^i^S. 
6  "  Barker 
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ant  u  fou»4(       «  Barker  do  recover  againft  the  faid  Simon  Winch  his  faid 
goiity.  cc  term  yCt  to  come  0f  ^j  jn  ^e  fa^  fourth  part  of  the 

"  faid  thirty-two  acres  of  land  with  the  appurtenances 
"  held  of  the  manor  of  Lords  Lands,  and  being  in  the 
"  tenure  of  the  faid  William  Whiteband,  parcel  of  the 
"  faid  fix  mcffuages,  fix  cottages,  fixty  acres  of  land, 
**  fixty  acres  of  meadow,  three  hundred  acres  of  pafture, 
u  and  forty  acres  of  wood,  with  the  appurtenances,  by 
"  the  faid  William  TieldaU  and  RAecca  his  wife  to  the 
•*  faid  Thomas  Barker  demifed  as  aforefaid*  whereof  it  is 
"  above  found  by  die  faid  jury,  that  the  (aid  Simon  is 
*'  guilty  of  the  trefpafs  and  ejectment  aforefaid,  and  his 
"  faid  other  term  yet  to  come  of  and  in  the  faid  other 
4(  fourth  part  of  the  faid  thirty-two  acres  of  land 
"  with  the  appurtenances,  held  of  the  manor  of  Lord* 
"  Lands  aforefaid,  in  the  tenure  of  the  faid  Williant 
«  Whiuhandy  parcel  of  the  aforefaid  fix  other  mefluages, 
"  fix  other  cottages,  fixty  other  acres  of  meadow,  three 
«  hundred  other  acres  of  pafture,  and  forty  other  acres 
<c  of  wood,  with  the  appurtenances,  by  the  faid  John* 
c<  Lidgoldthc  younger  to  the  faid  Thomas  Barker  demifed 
«  as  aforefaid ;  whereof  it  is  likewife  above  found  by  the 
"jury  aforefaid,  that  the  faid  Simon  is  guilty  of  the  tref- 
"  pais  and  eje&ment  aforefaid,  and  his  faid. damages  by 
"  •  the  faid  jury  in  form  aforefaid  afleffed }  and  alfo  ninety* 
"  nine  pounds  for  his  cofts  and  charges  aforefaid  adjudged 
"  by  the  Court  of  the  faid  lord  the  king  and  lady  the 
"  queen  now  here  to  the  faid  Thomas  Barker,  by  his 
<c  affent,  of  increafe ;  which  faid  damages  in  the  whole 
CapUtur.  u  amount  to  one  hundred  and  one  pounds  ;  and  that  the 

"faid  Simon  Winch  be  taken,  WV.,  and  likewife  that  the 
"  faid  Thomas  Barker  be  in  mercy  for  his  falfe  complaint 
"  againft  the.  faid  Simon  Winch,  for  the  refidue  of  the 
Acquittal,  and  "  trefpafs  and  eje&ment  aforefaid ;  whereof  the  faid  Simony 
TttetdL  M  <c  ^  *  Jul7  s|K>refaud  in  form  aforefaid  is  acquitted,  and 
"  that  the  faid  Simon  go  thereupon  without  day/'  &c. 
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Pleas  before  the  Lord  the  King  at  Weftminfter, 
<>f  the  Term  of  the  Holy  Trinity  in  the 
Third  Year  of  the  Reign  of  our  Lord  James 
the  Second,  now  King  of  England,  &<;• 
Roll  1019. 

Countcfs  of  Plymouth  againft  Throgmorton  and 
his  Wife, 

«  nnHE  lord  the  king  hath  given  in  charge  to  his  Writ  of  error. 

«    A    trufty  and  well.beloyed  Sir  Edward  Herbert,  Knt.,  |  ™*  'S3- 

«  Jiis  Chief  Juftice  of  the  Common  Bench,  his  writ  clofed  SaUc  *5'  5#  w 

u  in  thefe  words,  to  wit,  James  the  Second,  by  the  Grace 

44  of  GOD,  of  England)  Scotland,  France,  and  Ire/and 

««  King,  Defender  of  the  Faith,  &c.  To  his  trufty  and 

«  well-beloved  Sir  Edward  Herbert,    Knt,,  his  Chief 

<c  Juftice  of  the  Common  Bench,  greeting :   Forafmuch 

"  as  in  the  record  and  proceedings,  and  alfo  in  the  giving 

"  the  judgment  of  the  plaint  which  was  in  our  Court 

"  before  you  and  your  brethren  our  juftices  of  the  Com* 

w  mon  Bench,  by  our  writ,  between  Thomas  Throckmorton, 

"  Efq.  and  Dorothy  his  wife,  executrix  of  the  will  of  Sir 

«  Edward  Pick,  Knt.  and  Bridget  couqtefs  dowager  o£ 

«c  Plymouth,  executrix  of  the  will  of  Charles  earl  of  Ply* 

"  mouth,  to  the  end  that  the  fame  Bridget  countefs  dowa- 

"  ger  of  Plymouth,  fhould  render  to  the  faid  Thomas  and- 

"  Dorothy  (eventy-five  pounds,  as  it  is  faid,  manifeft  error 

"  hath  intervened  to  the  great  damage  of  her  the  faid 

c<  Bridget  countefs  dowager  of  Plymouth,  as  we  are  in- 

*c  formed  by  her  complaint ;  We  willing  that  the  error, 

"  if  any  hath  been*  be  in  due  manner  amended,  and  that    . 

"  full  and  fpeedy  juftice  be  done  to  the  faid  parties  in 

"  this  behalf,   do  command  you,  that  if  judgment  be 

•*  thereupon  given,  then  you  lend  to  us  under  your  feal 

"  diftin&ly  and  plainly  the  record  and  proceedings  afore-    - 

"  faid,  with  all  things  touching  the  fame,  and  this  writ ; 

"  fo  that  we  may  have  them  from  the  day  of  the  Holy 

"  Trinity  in*  three  weeks,  wherefoever  we  (hall  then  be  in 

«  England,  that  infpefting  the  record  and  proceedings 

"  aforefaid,  we  may  caufe  to  be  done  farther  thereupon, 

"  for  amending  that  error,  that  which  of  right  and  ac- 

"  cording  to  the  law  and  cuftorn  of  our  kingdom  of 

**  England  (hall  be  meet  to  be  done.    Wirnefs  ourfelf  at 

"  Weftminfier  the  eighth  day  of  June  in  the  third  year  of 

"  our  reign.  Santhty. 

«  The 
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"  The  anfwer  of  Sir  Edward  Herbert,  Knt.  Chief  J*f- 
44  tice  within  named.  The  record  and  proceedings  of  the 
44  plaint  Within  mentioned,  with  all  things  touching  the 
44  fame,  before  the  lord  die  king,  wherefoever,  &e.  at 
44  the  day  within  contained,  I  fend  in  a  certain  record  to 
44  this  writ  annexed,  as  I  am  within  commanded* 

Edw.  Herbert* 

"  Pleas  at  Wejlminjler,  before  Sir  Edward  Herbert* 
44  Knt.  and  his  fellow  juft ices  of  the  lord  the  king  of  the 
44  Common  Bench,  of  the  term  of  Eajler  in  the  third 
44  year  of  the  reign  of  our  lord  James  the  Second,  by  the 
€<  Grace  of  GOD,  of  England)  Scotland,  France,  and  Ire- 
44  /a//iKing,  Defender  of  the  Faith,  \stc.    Roll 6x6. 

44  Middle/ex,  to  wit,  Bridget  countefs  dowager  of  Ply 

44  mouthy  executrix   of  the  laft  will   and   teftament  of 

44  Charles  earl  of  Plymouth,  was  fummoned  to- anfwer 

44  Thomas  Trockmorion,  Efq.  and  Dorothy  his  wife,  execu- 

4C  trix  of  the  laft  will  and  teftament  of  Sir  Edward  Pict, 

44  Knt.  of  a  plea  that  lhe  render  to  them  feventy-five 

44  pounds,  which  from  them  fhe  unjuftly  detains,  &V. 

Dechratioanpon  "  And  whereupon   the  fame   Thomas  and  Dorothy,  by 

•  warrant  of  »t-    44  Charles  Draper  their  attorney,  fay,  that  whereas  the 

toraeytothetcf-  u  faid  earl  in  his  lifetime,  to  wit,  on  the  third  day  of 

eutrix  and  her    w  May  in  the  thirty- fecond  year  of  the  reign  of  our  lord 

bu&and*  4<  Charles  the  Second,  late  king  oiEngland^  &c.  at  IJIing- 

44  ton,  by  his  certain  deed,  which  the  fame  Thomas  and 

44  Dorothy  produce  here  in  court,  dated  the  fame  day  and 

44  year,  did  give  an  authority  to  the  fame  Sir  Edward 

44  to  require  and  receive  all  and  all  manner  of  fum  and 

44  fums  of  money  which  then  were,  or  at  any  time  or 

44  times  to  come  within  three  years  then  next  following 

44  mould  become  due  and  payable  to  the  fame  earl  upon 

44  any  account  whatfoever,  and  to  pay  and  difpofe  thcre- 

44  of  as  he  the  faid  earl  from  time  to  time  ihould  order 

44  and  appoint  the  fame  Edward  by  any  writing  or  writ- 

44  ings  under  his  hand  during  the  faid  three  years,  and 

44  for  the  care  and  labour  of  the  faid  Sir  Edward  in  the 

*  premifes  aforefaid,    the   faid  earl    bound  himfelf   by 

Salary  of  ioo  L   «  the  famc  writing  to  pay  to  the  faid  Sir  Edward  one 

tothcRttorncy6   "  hundred  pounds  by  the  year  of  lawful  money  of  Eng- 

tobetkduae*     "  land  during  the  aforefaid  three  years,  or  otherwife  that 

out  of  what  he^  ci  ;t  fcQU\d  bc  ]awfui  for  tnc  fajd  sir  Edward  Pick  to 

44  retain  and  pay  to  himfelf  the  faid  one  hundred  pounds 
44  by  the  year  during  the  aforefaid  three  years,  out  of  fuch 
44  monies  as  he  ihould  receive  by  virtue  of  the  faid  deed, 
44  as  by  the  fame  deed  more  fully  appears ;  and  the  faid 
4*  Thomas  and  Dorothy  in  fad  fay,  that  he  the  faid  Ed- 

44  ward 
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u  ward  afterwards,  and  for  the  fpace  of  three  quarter*  of 

"  a  year  from  thence  next  following*  at  IJlington  afore- 

c<  faid,  from  time  to  time  did  folicit  and  require  divers  Jeme^ ££ral 

4(  pcrfons  then  debtors  to  the  faid  earl  to  pay  many  fums  fums  of  money, 

€C  of  money  then  from  them  due  and  payable  to  the  faid  but  none  paid,   * 

cc  earl :  But  during  the  faid  three  quarters  of  a  year,  or 

"  at  any  time  afterwards,  the  faid  Sir  Edward  did  not.       -     0  -  . 

<c  receive  any  fums  of  money  by  virtue  of  the  fame  deed,       L  7"^  J 

*c  wherewith  he  could  pay  himfelf  the  faid  one  hundred 

€€  pounds,  or  any  part  thereof  5  whereby  an  action  ac-  whereby  the 

<€  cmed  to  the  fame  Sir  Edward  in  his  lifetime,  to  require  aftion  "ccrufd* 

«*  and  have  of  the  faid  earl  the  faid  feventy-five  pounds : 

4<  Neverthelefs  the  faid  earl  in  his  lifetime,  and  the  faid  Breach. 

"  counteCs  after  his  the  faid  earl's  death,  although  often 

<c  requefted,  or  either  of  them,  have  or  hath  not  yet  paid 

c<  the  feventy-five  pounds  to  the  faid  Sir  Edward  in  his 

"  lifetime,  or  to  the  faid  Dorothy  after  the  death  of  the 

4<  faid  Sir  Edward  while  (he  was  fole,  or  to  the  faid 

u  Thomas  and  Dorothy  after  the  marriage  between  them 

c<  celebrated,  or  to  any  of  them,  but  rcfufed  to  pay  the 

*'  fame  to  the  (aid  Sir  Edward  in  lib  lifetime,  and  to  die 

"  fame  Thomas  and  Dorothy  after  the  marriage  between 

"  them  celebrated ;  and  (he  the  fame  countefs  doth  (till, 

iC  refufe  to  render  the  fame  to  the  faid  Thomas  and  Da* 

"  rothy9  and  unjuftly  detains  the  fame  in  delay  of  the 

€C  faithful  execution  of  the  will  of  the  faid  Sir  Edward y 

c<  and  to  the  damage  of  them  the  faid  Thomas  and  Dorothy 

cc  of  ten  pounds:  And  thereupon  they  bring  fuit,  £sV.  Prpfertofthe 

"  And  the  fame  Thomas  and  Dorothy  produce  herein  Iettcrstefta- 

<c  court  the  letters  teftamentary  of  the  aforcfaid  Edward f  JucVd!*  Pr°" 

"  by  which  it  fufficiently  appears  to  the  Court  here,  that 

'*  (he  the  faid  Dorothy  is  executrix  of  the  will  of  the  faid 

««  Edward,  and  thereof  hath  adminiftration,  fcfr. 

"  And  the  faid  Bridget,  by  William  Rymer  her  attorney, 
t%  comes  and  defends  the  force  and  injury,  when,  fcfr. 
*4  and  fays  nothing  in  bar  or  preclufion  of  the  action  of 
"  the  faid  Thomas  and  Dorothy  aforefaid,  whereby  the 
u  fame  Thomas  and  Dorothy  thereupon  remain  againft  the 
*c  aforefaid  Bridget  undefended :  Therefore  it  is  confi-  .Hs/nent  by 
«*  dered.  That  the  faid  Thomas  and  Dorothy  recover  againft  nil  diciL 
c<  the  faid  Bridget  their  faid  debt,  and  their  damages  by 
€<  occafion  of  the  detention  of  that  debt,  to  fifty  (hillings, 
iC  to  the  fame  Thomas  and  Dorothy  %  by  their  aflent,  by  the 
"  Court  here  adjudged,  to  be  levied  of  the  goods  and 
"  chattels  which  were  the  faid  earl's  at  the  time  of  his 
"death,  being  in  the  hands  of  the  fame  Bridget  to  be 
•c  adminiftered,  if  (he  h.uh  fo  much  in  her  hands  to  ad- 
"  minifter ;  and  if  (he  hath  not,  that  then  the  damages 

"  aforcfaid 
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attorney,  and 
certiorari  prayed. 


Entry  of  the 
certiorari. 


Return  0/  the 
Chief  Juftice. 
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"  aforefaid  be  levied  of  the  proper  goods  and  chattels  of 
4*  the  faid  Bridget ;  and  the  faid  Bridget  countefs  of  Ply* 
"  mouthy  in  mercy,  &c. 

,f  And  the  aforefaid  Bridget  countefs  dowager  of  Ply* 
•*  mouth%  by  Henry  Doughty  her  attorney,  cometh  and 
44  faith,  that  in  the  record  and  proceedings  aforefaid,  and 
"  alfo  in  giving  of  the  judgment  aforefaid,  there  is  ma- 
••  nifeft  error,  in  this,  to  wit,  That  the  declaration  afore-* 
"  faid,  and  the  matter  in  the  fame  contained,  are  not 
"  fufficient  in  the  law  to  have  and  maintain  the  aQion 
44  aforefaid  of  the  faidThomas  and  ZVo/Aj  thereupon  againft 
44  her  the  faid  countefs :  Therefore  in  that  there  is  mani- 
44  feft  error.  There  is  error  alfo  in  this,  that  t>y  the  record 
44  aforefaid  it  appears,  that  the  faid  judgment  in  manner 
44  and  form  aforefaid  given  was  given  for  the  faid  Thomas 
44  and  Dorothy  againft  her  the  faid  countefs,  in  the  plea 
44  aforefaid,  whereas  by  the  law  of  the  land  of  (his  king* 
44  dom  of  England^  that  judgment  ought  to  have  been 
41  given  for  the  fame  countefs  againft  the  faid  Thomas  and 
44  Dorothy ;  and  therefore  in  this  there  is  likewife  mani- 
4C  feft  error :  And  the  faid  countefs  further  faith,  that 
"  there  is  error  in  this  alfo,  to  wit,  that  there  is  not  any 
<c  warrant  of  attorney  filed  of  record  in  the  faid  Court 
4C  of  Common  Bench  between  the  faid  parties  of  the  plea 
€*  aforefaid,  to  warrant  Charles  Draper  to  be  attorney  for 
"  the  faid  Thomas  and  Dorothy  againft  the  faid  countefs 
"  in  the  plea  aforefaid  ;  therefore  in  that  likewife  there 
44  is  manifeft  error  *,  wherefore  the  fame  countefs  prays 
44  a  writ  of  the  lord  the  king  of  certiorari  to  be  directed 
44  to  the  Chief  Juftice  of  the  faid  lord  the  king  of  the 
44  Common  Bench,  £5*r.  And  it  is  granted  to  her,  tsfc. 
44  by  which  it  is  commanded  that  Sir  Edward  Herbert^ 
44  Rnt.,  Chief  Juftice  of  the  Common  Bench  aforefaid, 
44  examine  the  rolls  and  other  remembrances  of  the  war- 
44  rants  of  attorney  of  the  county  of  Midd/efex,  of  the 
44  term  of  Eajler  in  the  third  year  of  the  reign  of  the  faid 
44  lord  the  king,  being  in  his  cuftody  of  record,  and  with- 
"  out  delay  to  certify  what  in  the  fame  he  (hall  find  there- 
44  upon  to  the  faid  lord  the  king,  wherefoever,  faV.  to- 
"  gether  with  the  writ  of  the  faid  lord  the  king,  to  him 
44  for  that  purpofe  direfted,  &c.  Which  faid  Chief 
44  Juftice  of  the  Bench  aforefaid  of  our  faid  lord  the  king 
44  anfwered,  that  the  execution  of  the  writ  aforefaid  ap- 
44  peared  in  a  fchedule  to  the  fame  writ  annexed,  in  which 
44  fchedule  are  contained  the  title  of  the  rolls  of  the  war- 
44  rants  of  attorney  filed  of  the  faid  term  of-  Eajler  in  the 
"  aforefaid  writ  fpecified,  being  in  the  cuftody  of  him 
44  the  faid  Chief  Juftice  of  record ;  and  the  record  of  a 
"  certain  warrant  of  attorney  between  the  parties  afote- 

«  laid 
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**  faid  of  the  plea  aforefaid  in  the  fame  form  in  which  the 
€C  fame  warrant  of  attorney  is  entered  of  record  in  the 
<c  fame  rolls,  which  faid  title  and  warrants  of  attorney 
*'  follow  in  thefe  words.  Roils  of  attornies  received  be- 
"  fore  Sir  Edward  Herbert,  Knt.,  Chief  Juftice  of  the  lord 
c<  the  king  of  the  Common  Bench,  and  his  brethren,  of  the 
**  term  of  Eqfier  in  the  third  year  of  the  reign  of  our 
«  lord  James  the  Second,  by  the  Grace  of  GOD,  of 
"  England)  Scotland,  France,  and  Ireland  King,  %  De- 
"  fender  of  the  Faith,  &c. 

u  Middle/ex,  to  wit,  Thomas  Throckmorton,  Efq.  and  Warrant  of  «- 
«*  Dorothy  his  wife,  executrix  of  the  laft  will  and  tefta-  torney. 
«*  ment  of  Sir  Edward  Pick,  Knt.  puts  in  his  (lead  Charles 
**  Draper  his  attorney,  againft  Bridget  countefs  dowager 
€<  of  Plymouth,  executrix  of  the  laft  will  and  teftament  of 
€C  Charles  earl  of  Plymouth,  of  a  plea  of  debt,  which  faid 
**  writ  is  filed  amongft  the  records  without  day,  faV.  * 

«c  And  hereupon  the  aforefaid  Thomas  and  Dorothy,  by 
c<  Michael  John/on  their  attorney,  come  gratis  here  in 
tc  count,  and  the  aforefaid  Bridget  countefs  dowager  of 
*c  Plymouth  as   aforefaid,  faith,  that  in  the  record  and 
44  proceedings,  and  alfo  in  the  giving  of.  judgment  afore- 
«c  faid,  there  is  manifeft  error,  alleging  the  errors  afore- 
<c  faid  by  him  in  form  aforefaid  alleged,  and  prays  that 
<c  the  faid  judgment  for  the  errors  aforefaid,  and  others        T  788  1 
<€  being  in  the  record  and  proceedings  aforefaid,  may  be 
<c  reverfed,  annulled,  and  entirely  deemed  as  none  \  and 
**  that  flie  be  reftoted  to  all  wliich  by  occaiion  of  the 
«4  judgment  aforefaid  fhe  hath  loft,  &c.     And  that  the , 
€<  faid  Thomas  and  Dorothy  to  the  errors  aforefaid  may 
*c  rejoin,  faV.     And  that  the  Court  of  the  faid  lord  the 
**  king  here  may  proceed  to  the  examination  as  well  of 
"  the  record  and  proceedings  aforefaid  as  the  matters 
€C  aforefaid  above  affigned  for  errors,  &c.     And  the  faid 
cc  Thomas  and  Dorothy  fay,  that  there  is  not  any  error 
*c  either  in  the  record  and  proceedings  aforefaid,  or  in 
<c  the  giving  of  the  judgment  aforefaid ;  and  in  like  man-  Defendant!  rt- 
««  ncr  pray  that  the  Court  of  the  faid  lord  the  king  may  ioin  to  error- 
<c  proceed  to  the  examination  as  well  of  the  record  and 
*'  proceedings  aforefaid,  as  of  the  matters  aforefaid  above 
u  affigned  for  errors,  and  that  tlfe  judgment  aforefaid 
••  be  in  all  things  affirmed,  &c.     And  becaufe  the  Court  Continuance*. 
"  of  the  faid  lord  the  king  now  here  are  not  yet  advifed 
u  of  giving  their  judgment  herein  ;  day  is  therefore  given 
•c  to  the  parties  aforefaid  before  the  faid  lord  the  king, 
€<  until  three  weeks  from  the  day  of  St.  Michael  then  next 
€C  .following,  wherefoever,  faV.  of  hearing  their  judgment 
4C  thereon,  forafmuch  as  the  Court  of  the  lord  the  king 
•  •  now  here  are  not  yet  thereupon,  &r.     Aj  which  day 
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«  before  the  king  at  Wtjimitifier  come  the  parties  afore* 
44  faid  by  their  faid  attornies :  But  becaufe  the  Court  of 
"  the  faid  lord  the  king  now  here  are  not  yet  advifed  of 
"  giving  their  judgment  of  and  upon  the  faid  premifes, 
"  day  is  therefore  given  to  the  parties  aforefaid  before 
"  the  lord  the  king,  until  eight  days  from  the  day  of  St* 
••  Hilary  wherefoever,  i$c.  of  hearing  their  judgment 
*c  thereon,  forafmuch  as  the  Court  of  xhe  faid  lord  the 
**  king  here  thereon  arc  not  yet,  &c.    Ac  which  day  be- 
€<  fore  the  lord  the  king  at  Wejlmwjler  come  the  parties 
•    "  aforefaid  by  their  faid  attomies :  But  becaufe  the  Court 
"  of  the  faid  lord  the  king  now  here  are  not  yet  advifed 
"  of  giving  their  judgment  of  and  upon  the  premifes, 
"  day  is  therefore  given  to  the  parties  aforefaid  before  the 
««  lord  the  king,  until  fifteen  days  from  the  day  of  Eajler9 
*«  wherefoever,  tsV.  of  hearing  their  judgment  thereon* 
••  in  regard  that  the  Court  of  the  faid  lord  the  king  here 
•*  therein   are  not  yet,  isfc.     At  which  day  before  the 
**  lord  the  king  at  Wtftminjler  come  the  faid  parties  by 
J»£ment  re-     "  their  attomies  aforefaid  :    Upon  which  as  well  the  re- 
"  cord  and  proceedings  aforefaid,  and  the  judgment  given 
"  thereon,  as  the  faid  caufes  and  matters  above  aflxgned 
44  for  errors,  being  feen  and  more  fully  underftood  and 
"  diligently  examined  by  the  Court  of  our  faid  lord  the 
«*  king  here ;  forafmuch  as  it  feems  to  the  Court  of  our 
ic  faid  lord  the  king  now  here,  that  in  the  record  and 
"  proceedings  aforefaid,  and  alfo  in  the  giving  of  the 
44  judgment  aforefaid,  there  is  manifeft  error,  it  is  con* 
u  fidered  that  the  faid  judgment  for  the  errors  aforefaid, 
"  and  others  in  the  record  and  proceedings  aforefaid,  be 
"  revoked,  annulled,  and  altogether   deemed  as  none; 
<c  and  that   the  aforefaid  Bridget  countefs  dowager  of 
•*  Plymouth^  be  reftored  to  all  things  which  by  occafion  of 
"  the  judgment  aforefaid  the  hath  loft,"  faV. 
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Pleas  before  the  Lord  the  King  at  Weftminfter, 
•    of  the  Term  of  Eafter  in  the  Eighth  Tear  of 

the  Reign  of  our  Lord  William  the  Tbirdf 

now  King  of  England,  fcfc.     Roll  291. 

Freeman   and  o.thers  againft  Bernard  and  others. 

[3  Ld.  Raym.  Entries  368.  S.  C] 

London ,  «   D  E  it  remembered,  That  heretofore,  to  wit,  Comb.  440* 

to  wit,  «  -°   in  the  term  of  St.  Hilary  in  the  fixth  year  Carth>  37*-      • 
«  of  the  reign  of  the  lord  William  the  Third,  now  King  J^r.  V30. 
«*  of  England^  ?3V.,  before  the  fame  lord  the  king  at  Weft*  3  saik.  45. 
<c  minjler  came  Thomas  Freeman  and  Thomas  Haggar  by  Holt  79,  s.  C. 
iC  Benjamin  Mould  their  attorney,  and  brought  into  the. 
cc  court  of  our  faid  lord  the  king  then  there  their  certain 
<€  bill  againft  Samuel  Bernard  and  Thomas  Rodbard  in  cuf- 
"  tody  of  the  marfhal,  JsV.  of  a  plea  of  trefpafs  upon  the 
€«  cafe,  &c. ;  and  there  are  pledges  of  profecuting,  name- 
c*  ty>  J°^n  D°e  an<*  Richard  Roe  s  which  faid  bill  follow* 
"  eth  in  thefe  words  ;  that  is  to  fay,  London,  to  wit,  Tho* 
tc  mas  Freeman  and  Thomas  Haggar  complain  of  Samuel 
€t  Bernard  and  Thomas  Rodbard  in  the  cuftody  of  the  mar- 
€<  lhal  of  the  Marjhalfia  of  the  lord  the  king,  before  the 
"  king  himfelf  being,  for  that,  to  wit,  that  whereas  on  the  Declaration  op. 
*c  eighth  day  of  Auguft  in  the  year  of  our  Lord  one  thou-  on  *n  •gwment 
"  fand  fix  hundred  and  ninety-three,  at  London  aforefaid,  -l^f^^ 
cc  to  wit,  in  the  parifli  of  St.  Mary  le  Bow  in  the  ward  of  fore  December 
c<  Cheap,  it  was  agreed  between  them   the  faid  Thomas  aS» 
u  Freeman  and  Thomas  Haggar  and  the  faid  Samuel  Ber* 
€*  nard  and  Thomas  Rodbard  in  manner  and  form  follow- 
"  ing ;  that  is  to  fay,  that  the  faid  Samuel  Bernard  and 
**  Thomas  Rodbard  (hould  deliver  to  the  faid  Thomas  Free- 
<(  man  and  Thomas  Haggar  fix  teen  bags  of  good  new  hops 
€i  of  the  then  next  growth,  good  brewers  ware,  at  thirty 
"  and  four  (hillings  by  the  hundied  weight,  and  that  they 
*•  fhould  be  delivered  at  or  before  the  twenty-fifth  day  of 
cc  December  then  next  following,  and  thereupon  in  confi-  ^"j^^ 
tc  deration   that   the  faid  Thomas   Freeman  and  Thomas  agreement. 
€t  Haggar  had  paid  to  the  faid  Samuel  Bernard  and  Thomas 
"  Rodbard  one  piece  of  gold  coin,  called  a  guinea,  of  law- 
cc  ful  money  of  England,  in  part  of  payment  thereof,  and 
c<  then  and  there,  at  the  fpecial  inftance  and  requeft  of 
c*  them  the  fame  Samuel  Bernard  and  Thomas  Rodbard, 
%\  had  took  upon  themfelves  and  had  faithfully  promifed 
€C  the  faid  Samuel  and  Thomas  Rodbard  to  perform  the 
"  agreement  aforefaid  in  all  things  on  the  part  of  them  the 
F  f  a  "faid 
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€C  faid  Thomas  Freeman  and  Thomas  Haggar  to  be  pcf- 
"  formed  or  fulfilled,  according  to  the  form  and  effeft  of 
<c  the  aforefaid  agreement,  they  the  faid   Samuel  Bernard 
"  and  Thomas  Rodbard took  upon  themfelves,  and  then  and 
4t  there  faithfully  promifed  the  faid  Thomas  Freeman  and 
€C  Thomas  Haggar,  that  they  the  fame  Samuel  and  Thomas 
"  Rodbard  would  well  and  truly  perform  and  fulfil  the 
««  agreement  aforefaid  in  all  things  on  the  part  of  them  the 
€i  faid  Samuel  and  Thomas  Rodbard  to  be  performed  or  firi«* 
«'  filled :  Nevertheless  the  faid  Samuel  and  Thomas  Rod- 
"  bard  their  promife  and  undertaking  aforefaid  not  at  all 
c<  regarding,   but  contriving  and  fraudulently  intending 
Breach  in  not      <(  tjle  fame  Thomas  Freeman  and  Thomas  Haggar  in  this 
^e  n«iing    e      u  ^^  craftily  and  fubtilly  to  deceive  and  defraud,  have 
'*  not  delivered  to  the  faid  Thomas  Freemar  and  Thomas 
*'  Haggar ,  or  cither  of  them,  the  faid  fixteen  bags  of  hops, 
**  or  any  parcel  thereof,  upon  or  before  the  faid  twenty - 
"  fifth  day  of  December  next  following  after  the  making 
•*  the  faid  agreement,  or  at  any  time  afterwards,  but  have 
<€  hitherto  altogether  refufed  and  ftill  do  refufe  to  deliver 
Second  count      c<  the  fame  to  them.      And  whereas  alfo  afterwards,  to  * 
upon  another      «  wit,  on  the  faid  eighth  day  of  Augujl  in  the  year  of  our 
agreement  in      <€  Lord  aforefaid,  at  London  aforefaid,  in  the  parifli  and 

writing  let  forth,  »  .  »  *    . 

ta  deliver  other    "  ward  aforefaid,  a  certain  other  agreement  was  had  and 

fixteen  bags  of    «c  made  in  writing  between  the  faid  Samuel  and  Thomas 

!hcPhandi  ofaiD  "  Rodbard  and  them  the  faid  Thomas  Freeman  and  Thomas 

third  perfon.       "  Haggar  in  form  following,  that  is  to  fry,  that  the  faid 

<c  Samuel  Bernard  and  Thomas  Rodbard  fhould  deliver  to 

€<  them  the  fame   Thomas  Freeman  and  Thomas  Haggar 

tc  fixteen  other  bags  of  good  new  hops  of  the  then  next 

'«  growth,  good  brewers  ware,  at  the  rate  of  thirty-four 

tc  fhillings  by  the  hundred  $  and  that  they  fhould  be  deli- 

<f  vered  upon  or  before  the  twenty-fifth  day  of  December 

V  then  next  following,  which  faid  written  agreement  was 

«  left  in  the  hands  of  oneThomas Ruck :  And  whereas  af- 

tf  terwards,  to  wit,  on  the  fame  eighth  day  of  Augujl  in 

u  the  year  abovefaid,  at  Loudon  aforefaid,  in  the  pariih  and 

Colloquium         «<  ward  aforefaid,  a  certain  difcourfe  was  had  and  moved 

agreement!*       "  »etwcen  the  faid  Sa»lUei  alld   Thomas  Rodbard  and  the 
"  faid  Thomas  Freeman  and  Thomas  Haggar,  of  and  con- 
"  ccrning  the  faid  agreement  laft  mentioned,  and  of  and 
"  concerning  the  delivery  of  two  loads  of  hops  to  the  fame 
"  Thomas  Freeman  and  Thomas  Haggar,  by  the  faid  Samuel . 
.  **  and  Thomas  Rodbard  to  be  made,  and  upon  that  dif- , 
*'  courfe  between  the  faid   Samuel  and  Thomas  Rodbard . 
€<  and  the  fame  Thomas  Freeman  and  Thomas  Haggar,  two  » 
c*  other  loads  of  hops,  according  to  the  faid  agreement,  fo 
'     "  as  aforefaid  left  in  the  hands  of  the  faid  Thomas  Ruck ,and  . 
I  *'  that  they  the  fame  Thomas  Freeman  and  Thomas  Haggar 

j  €i  fhould 
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fhould  accept  the  faid  hops  laft  mentioned,  according  to 
thefaid  firft  agreement  laft  recited;  and  thereupon,  in  ^J/pw" 
confideration  that  they  the  fame  Thomas  Freeman  and 
Thomas  Haggar  then  and  there,  at  the  fpecial  inftance 
and  requcit  of  the  faid  Samuel  and  Thomas  Rodbard  had  . 
paid  to  the  faid  Samuel  and  Thomas  Rodbard  one  other 
piece  of  gold  coin,  called  a  guinea,  of  lawful  money  of 
England,  in  part  of  payment  for  the  fame  hops  laft  men- 
tioned, and  had  took  upon  themfelves,  and  faithfully  [  70 1  J 
promifed  die  fame  Samuel  and  Thomas  Rodbard  to  per- 
form and  fulfil  the  agreement  aforefaid  in  all  things  on 
the  part  of  them  the  faid  Thomas  Freeman  and  Thomas 
Haggar  to  be  performed  and  fulfilled,  according  to  the 
form  and  efle&  of  the  agreement  aforefaid  laft  men- 
tioned, they  the  fame  Samuel  and  Thomas  Rodbard  took 
upon  themfelves,  and  then  and  there  faithfully  promifed 
the  fame  Thomas  Freeman  and  Thomas  Haggar,  that  they 
the  fame  Samuel  and  Thomas  Rodbard  would  well  and 
faithfully  perform  and  fulfil  the  faid  agreement  laft 
mentioned  in  all  things  on  the  part  of  them  the  faid  Sa- 
muel and  Thomas  Rodbard  to  be  performed  and  fulfilled  : 
Neverthelefs  the  aforefaid  Samuel  and  Thomas  Rodbard  Breach, 
their  faid  promifes  and  undertakings  laft  mentioned  in 
form  aforefaid  made  not  regarding,  but  contriving  and 
fraudulently  intending  the  fame  Thomas  Freeman  and 
Thomas  Haggar  in  this  behalf  craftily  and  cunningly  to 
deceive  and  defraud,  have  not,  nor  hath  either  of  them 
delivered  the  faid  two  loads  of  hops  laft  mentioned,  or 
any  parcel  thereof,  to  the  fame  Thomas  Freeman  and 
Thomas  Haggar,  upon  or  before  the  faid  twenty-fifth 
day  of  December  next  fotlowing  after  the  making  the 
faid  promife  and  undertaking  laft  mentioned,  or  at  any 
time  afterwards,  but  have  hitherto  altogether  refufed, 
and  yet  do  refufe,  to  deliver  the  fame  to  them  j  where- 
fore the  faid  Thomas  Freeman  and  Thomas  Haggar  fayA 
that  they  are  injured  and  have  damage  to  the  value  of 
two  hundred  pounds :  And  thereupon  they  bring  fuit, 
fcfr. 

"  And  now  at  this  day,  to  wit,  Wednefday  next  after  fif- 
teen days  from  the  day  of  Eajler,  until  which  day  the 
faid  Samuel  and  Thomas  Rodbard  had  leave  to  imparle  to 
the  faid  bill,  and  then  to  anfwer,  l*fc.  before  the  lord 
the  king  at  Weftmittfter,  come  as  well  the  faid  Thomaj 
Freeman  and  Thomas  Haggar  by  their  faid  attorney,  as 
the  faid  Samuel  and  Thomas  Rodbard  by  John  Bernard 
their  attorney  :  And  the  fame  Samuel  and  Thomas  Rod- 
**  bard  defend  the  force  and  injury  when,  feV.,  and  fay 
**  that  the  faid  Thomas  Freeman  and  Thomas  Haggar  ought 
"  not  to  have  or  maintain  their  a&ion  aforefaid  thereupon 
F  f  3  !'  againft 
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"  againft  them *  becaufe  they  fay,  that  after  the  making 
"  the  fevefal  promifes  and  undertakings  above  in  the  faid 
"  declaration  fpecified,  that  is  to  fay,  on  the  fecond  day 
"  of  November  in  the  year  of  our  Lord  one  thoufand  fix 
"  hundred  and  ninety-four,  at  London  aforefaid,  to  wit,  at 
"  the  pariih  of  St.  Mary  le  Bow  in  the  ward  of  Cheap 
"  aforefaid,  as  well  the  laid  Thomas  Freeman  and  Thomas 
"  Haggar  **  the  faid  Samuel  and  Thomas  Rodbard  did  fub- 
<5  mit  and  put  themfelves  to  the  award,  ordination,  and 
*'  judgment  of  Sir  John  Par/ons,  Knight,   and  Richard 
"  Hammond,brcwers  arbitrators,  as  well  on  the  part  of  the 
M  faid  Thomas  Freeman  and  Thomas  Haggar,  as  on  the  part 
"  of  them  the  faid  Samuel  and  Thomas  Rodbard,  indiffer- 
"  ently  nominated  and  eledfced  to  award,  ordain,  adjudge, 
"  and  determine  of,  and  upon,  and  concerning  all  and  all 
"  manner  of  a£tion  and  a&ions,  caufe  and  caufes  of  ac- 
"  tions,  fuits,  debts,  bonds,  bills,  fpecialties,  executions, 
"  accounts,  fum  and  fums  of  money,  differences,  contro- 
"  verGes,  trefpafles,  damages,  claims,  and  demands  what- 
"  foever  at  any  time  before  then  had,  moved,  commenced, 
"  profecuted,  done,  promifed,  committed,  or  depending 
"  in  fuit,  controverfy,  queftion,  or  demand,  by  or  between 
"  the  faid  Thomas  Freeman  and  Thomas  Haggar  and  the 
"  faid  Samuel  and  Thomas  Rodbard,  for  or  by  reafon  of  any 
"  matter,  caufe,  or  thing  whatfoevcr ;  fo  that  the  faid  ar- 
"  bitrators  (hould  make  and  give  their  award  and  deter* 
"  mination  of  and  concerning  the  premifes  in  writing  in- 
"  dented  under  their  hands  and  feals,  ready  to  be  delivered 
u  to  the  faid  Thomas  Freeman  and  Thomas  Haggar,  Samuel 
«  and  Thomas  Rodbard,  or  either  or  any  of  them,  at  or  in 
«  the  manfion-houfe  of  Toby  IVinne  fcrivener,  in  a  ftreet 
"  called  Bartholomew  Lane,  near  the  Royal  Exchange,  Lon- 
«*  don,  to  wit,  in  the  parifli  of  St.  Bartholomew  Exchange, 
"  in  the  ward  of  Broadjlreet,  London,  the  faid  Sir  John 
€l  Par/ons  and  Richard  Hammond  the  arbitrators  afore* 
«  faid,  having  taken  upon  themfelves  the  trouble  of  the 
"  faid  award,  by  a  certain  writing  indented  under  the 
"  hands  and  feals  of  the  faid  arbitrators,  and  ready  to  be 
€<  delivered  to  the  faid  Thomas  Freeman  and  Thomas  Hag' 
«  gar,  Samuel  and  Thomas  Rodbard,  either  or  any  of  them, 
"  did  arbitrate,  make,  and  give  their  award  and  determin- 
"  ation  of  and  concerning  the  premifes,  that  the  faid  &*- 
"  muel  and  Thomas  Rodbard,  and  alfo  the  faid  Thomas 
€i  Freeman  and  Thomas  Haggar,  or  the  feveral  refpeftive 
"  executors  and  adminiftrators  of  the  faid  Samuel  and 
"  Thomas  Rodbard,  Thomas  Freeman,  and  Thomas  Haggar, 
"  (hould  mutually  fign  and  feal,  and  as  their  a&  and  deed 
"  deliver  to  and  lor  the  ufe  of  each  other,  their  executors 
«  and  adminiftrators  refpc&ivcly,  full  and  fu*Ecicnt  gene- 

«  ral 


pieaWng*  to  tfie  Catto  792 

**  ral  releafes  and  difcharges  of  all  a&ions,  fuits,  accounts, 
*'  debts,  and  demands  whatfoever,  in  law  or  equity,  of  or 
"  concerning  the  premifes,  to  the  faid  arbitrators  as  afore-  ' 
"  faid  in  any  manner  fubmitted.  And  the  faid  Samuel 
"  and  Thomas  Rodbard  fay,  that  they,  from  the  time  of 
44  making  the  faid  award,  always  were  and  now  are  ready 
44  to  fign  and  feal,  and  as  their  a£ts  and  deeds  deliver  to 
44  the  fame  Thomas  Freeman  and  Thomas  Haggar  fuch  rc- 
"  leafes  and  difcharges,  as  by  the  faid  arbitrators  are  above 
4t  awarded,  if  the  faid  Thomas  Freewian  and  Thomas  Hag- 
44  gar  mould  and  would  be  willing  to  accept  thofe  releafes 
44  and  difcharges  from  the  faid  Samuel  and  Thomaj  Rod- 
44  bard:  And  this  they  are  ready  to  verify :  Wherefore  the 
4i  fame  Samuel  and  Thomas  Rodbard  pray  judgment,  if  the 
44  faid  Thomas  Freeman  and  Thomas  Haggar  ought  to  have 
44  or  maintain  their  a&ion  aforefaid  thereupon  againft 
4(  them,  &c. 

44  To  this  the  plaintiffs  demurred,  and  the  defendants 
4t  joined  in  demurrer." 


Picas  before  our  Lord  the  King  and  our  Lady      [  793  ] 
the  S{uecn  at  Weftminfter,  of  the  Term  of  the 
Hcly  Trinity  in  the  Seventh   Tear  of  the 
Reign  of  William  the  Thirds  now  King  of 
England,    &c.     Roll  176. 

Bacon  againft  Debary. 

[3  Ld.  Raym.  Entries  361.  S.  C] 

London,  "  D  E  it  remembered,  That  heretofore,  that  is  Sajfc.  70.  skin. 

to  wit,  M  *^    to  fay,  in  the  term  of  Eajler  laft  paft,  be-  679.    Comb. 
««  fore  the  lord  the  king  at  Wejlminjler  came  Jofiab  Bacon  433-  <£**• 
44  by  William  Baker  his  attorney,  and  brought  into  the  b.  r.  119. 
44  court  of  the  faid  lord  the  king  then  there  his  certain  bill  Holt  78.  s.  C. 
"  againft  David  Debary,  otherwife  called  David  Debary  of 
44  London,  merchant,  in  cuftody  of  the  marfhal,  EsV.,  of  a 
44  plea  of  debt;  and  there  are  pledges  of  profecuting, 
44  namely  John  Doe  and  Richard  Roe;  which  faid  bill  fol- 
"  loweth  in  thefe  words,  that  is  to  fay,  London,  to  wit,  Declaration  up- 
44  Joftah  Bacon  complains   of  David  Debary,   otherwife  on* bond  ©far* 
"  called  David  Debary  of  London,  merchant,  in  the  cuftody  b,tratlon# 
44  of  the  marfhal  of  the  Marjbalfea  of  our  lord  the  king* 
€i  before  the  king  himfelf  being,  of  a  plea  that  he  render 

F  f  4  "  to 
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"  to  him  fix  hundred  pounds  of  lawful  money  of  England* 
"  which  he  owes  to  him  and  unjuftly  detains,  for  that,  to 
"  wit,  That  whereas  the  faid  David,  on  the  eighth  day  of 
u  November  in  the  year  of  our  Lord  one  thoufand  fix  hun- 
"  dred  and  ninety-four,  at  London,  to  wit,  in  the  parifli  of 
**  St.  Mary  le  Bow  in  the  ward  of  Cheap,  by  his  certain 
"  writing  obligatory,  fealed  with  thefeal  of  the  fame  Da- 
*<  vid,  which  to  the  Court  of  the  faid  lord  the  king  is  now 
€t  here  (hewn,  the  date  of  which  is  the  fame  day  and  year, 
«  acknowledged  himfelf  to  be  held  and  firmly  bound  to 
"  the  faid  Jofiah  in  the  aforefaid  fix  hundred  pounds,  to 
"  be  paid  to  the  fame  Jofiab.  when  he  fiiould  be  thereunto 
"  requeued :  Neverthelefs  the  faid  David,  although  often 
u  requefted,  i*fc,  hath  not  yet  paid  the  laid  fix  hundred 
u  pounds  to  the  faid  Jofiah,  but  hath  hitherto  altogether 
cc  refufcd  and  (till  doth  refufe  to  pay  the  fame  to  him,  to 
.  "  the  damage  of  the  fame  Jofiab  of  one  hundied  pounds : 
•c  And  therefore  he  brings  fuit,  &c. 

Ci  And  now  at  this  day,  to  wit,  Friday  next  after  the 
u  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
"  which  day  the  faid  David  had  leave  to  imparle  to  the 
"  faid  bill,  and  then  to  anfwer,  &V.  before  the  lord  the 
"  king  at  IVeJlminfter,  comes  as  well  the  faid  Jofiah  by  his 
"  faid  attorney,  as  the  faid  David  by  John  Green  his  at- 
T  704  1  U  tonlcy>  anc*  *'1C  fame  David  defends  the  force  and  in- 
<c  jury,  when,  £sfc.,  and  prays  oyer  of  the  writing  obliga- 
•'  tory ;  and  it  is  read  to  him,  £sTr.  •,  he  alfo  prays  oyer  of 
"  the  condition  of  the  fame  writing  obligatory^  and  it  is 
w  read  to  him  in  thefe  words,  *  to  wit,  The  condition  of 
"  this  obligation  is  fuch,  that  if  the  above-bounden  David 
"  Debary,  for  and  on  the  behalf  of  Jacob  Demyter  of  Ham- 
"  borough,  merchant,  his  executors  and  adminiftrators,  do 
"•and  (hall  well  and  duly  (land  to,  obey,  abide,  obferve, 
"  perform,  fulfil,  and  keep  the  award,  arbitrament,  order, 
"  final  end,  determination,  and  judgment  of  Maurice  Wil- 
"  Hams,  Nicholas  Cutler,  and  Michael  Milford  of  London, 
*s  merchants,  or  any  two  of  them,  arbitrators,  as  well  on 
"  the  part  and  behalf  of  the  above-named  Jofiah  Bacon, 
"  and  by  their  mutual  aflents  and  confents  indifferently 
u  elefted,"  named,  and  chofen  to  arbitrate,  award,  order, 
"  judge,  determine,  and  a  final  end  to  mate  of,  for,  upon, 
"  and  concerning  all  and  all  manner  of  adion  andaftions, 
"  caufe  and  caufes  of  aftion,  fuits,  debts,  accounts,  reck- 
*  onings,  fum  and  ftims  of  money,  covenants,  contrails, 
u  promifes,  trefpafles,  damages,  bonds,  bills,  fpecialties, 
"  judgments,  extents,  executions,  trefpafles,  ftrifes,  dif- 
w  ferences,  controverfies,  matters,  claims,  and  demands 
<c  whatfoever,  as  now  are,  or  at  any  time  before  the  date 
«  above  written  have  been  moved,  ftirred  up,  or  depend- 
ing 
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«  ing  between  the  faid  David  Debary,  as  attorney  to  the 

«  faid  Jacob  Demyter  of  the  one  part,  and  the  faid  Jo/tab 

it  Bacon  of  the  other  part,  for,  touching,  or  concerning 

"  certain  accounts  between  the  faid  Jofiah  Bacon  and  the 

«  faid  Jacob  Dernyter,  fo  as  the  faid  award,  arbitrament, 

«  order,  final  end,  determination,  and  judgment  of  the  faid 

«  arbitrators,  or  any  two  of  them,  of  and  upon  the  pre- 

«  mifes,  be  made  and  fet  down  in  writing  indented  under 

«  their  hands  and  feals,  and  be  delivered,  or  ready  to  be 

"  delivered  up  unto  the  faid  parties  refpe£Hvely  in  differ* 

«  ence,  requiring  the  fame  at  or  in  the  now  dwelling- 

«  houfe  of  John  Chambers,  fcrivener,  fituate  in  Lombard- 

"  Jtreet,  London,  on  or  before  the  one  and  twentieth  day  of 

"  this  inftant  November:  then  this  obligation  to  be  void, 

«  or  elfe  to  (land  in  full  force  and  virtue ;  which  being 

"  read  and  heard,  the  fame  David  Debary  faith,  that  the 

"  faid  Jofiah  Bacon  ought  not  to  have  or  maintain  his  faid 

"  a&ion  againft  him  thereupon;  becaufe  he  faith,  that  Noara* 

«  the  faid  Maurice  Williams,  Nicholas  Cutler,  and  Michael  pk*W- 

"  Miiford  in  the  condition  aforefaid  named,  or  two  of 

«  them,  did  not  make  any  award  in  writing  indented  un- 

"  der  their  hands  and  feals,  of,  for,  or  concerning  the  pre- 

"  mifes  aforefaid  in  the  condition  aforefaid  above  fpecified, 

"  upon  or  before  the  twenty-firft  day  of  November  in  the 

"  condition  aforefaid  mentioned,  according  to  the  form 

«  and  effe&  of  the  faid  condition :  And  this  he  is  ready  to 

"  verify :  Wherefore  he  prays  judgment  if  the  faid  Jofiab 

«  Bacon  ought  to  have  or  maintain  his  adion  aforefaid 

"  thereupon  againft  him,  &c. 

"  And  the  faid  Jofiah  Bacon  faith,  That  he,  notwith-  R«pfcf«« 
M  Handing  any  thing  by  the  faid  David  Debary  above  in  *war2#         -■ 
"  his  plea  alleged,  ought  not  to  be  precluded  from  having       1795  J 
"  his  a&ion  aforefaid  thereupon   againft  him  the  faid 
"  David,   becaufe   he  faith,   that  after  the  making  the 
*c  writing  obligatory  aforefaid,  to  wit,  upon  the  twenty- 
*c  firft  day  of  November  in  the  year  of  our  lord  one  thou* 
"  fand  fix  hundred  and  ninety-four,  in  the  faid  con- 
u  dition  fpecified,  at  London  aforefaid,  in  the  parifii  and 
"  ward  aforefaid,  the  faid  Nicholas,  Cutler  and  Michael 
"  Miiford,  two  of  the  arbitrators  in  the  faid  condition 
*'  above  fpecified,  took  upon  themfelves  the  trouble  of 
"  awarding  and  ordaining  of  and  concerning  the  premifes 
"  in  the  faid  condition  above-mentioned,  and  made  their 
c<  award  in  writing  indented  under  their  hands  and  feals 
"  between  the  parties,  and  of  and  concerning  the  pre- 
"  mifes  in  the  faid  condition  mentioned ;  by  which  faid 
"  award,  produced  here  in  court,  the  fame  arbitrators, 
"  reciting,  That  whereas  the  faid  David,  for  and  on  the  Award  fet  fortbv 
**  behalf  of  Jacob  Dernyter  of  Hamborougb^  merchant, 

"  and 
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•  cc  and  the  faid   Jo/tab,  by   interchangeable  obligations, 
c*  bearing  date  on  the  eighth  day  of  November  then  in- 
€c  ftant,  were  bound  the  one  to  the  other  in  fix  hundred 
•c  pounds,  conditioned  to  (land  to  the  award  of  the  faid 
cc  Maurice  Williams,  "Nicholas  Cutler,  and  Mich.  Milfonf, 
u  or  any  two  of  thofe  arbitrators,  mutually  by  them 
*'  eleQed  to  adjudge,  determine,  and  finally  end  all  and 
"  all  manner  of  a£tion  and  anions,  caufe  and  caufes  of 
"  a&ions,  fuits,   debts,  accounts,  reckonings,   fum  and 
*c  fums  of  money,  covenants,  contra&s,  promifes,  treC- 
"  pafies,  damages,    obligations,  bills,  fpecialties,  judg- 
"  ments,  extents,  executions,  quarrels,  differences,  con- 
"  troverfies,  matters,  claims,  and  demands  whatfoever, 
€€  which  then  were,  or  at  any  time  before  the  date  of 
"  the  writing  obligatory  aforefaid  had  been  moved,  {lined 
41  up,  or  depending  between  the  faid  David  Debary,  (as 
"  attorney  of  the  faid  Jacob  Dernyter,)  and  the  faid  Jofak 
€t'  Bacon  touching  the  accounts  between  the  faid  Joftah 
"  Bacon  and  the  faid  Jacob  Dernyter,  fo  that  the  award 
*c  and  determination  of  the  faid  arbitrators,  or  of  any  two 
«c  of  them,  fhould  be  made  in  writing  indented,  under 
ts  their  or  any  two  of  their  hands  and  feals,  ready  to  be 
<f  delivered  to  the  faid  parties  in  difference,  requiring  the 
"  fame,  at  or  in  the  then  and  now  dwelling-houfe  of 
€t  John  Chambers,    fcrivener,    fituate    in   Lombard-Jlreet, 
*«  London,  upon   or  before  the  faid  twenty-firft  day  of 
«  November,  as  by  the  faid  obligations  and  the  conditions 
*'  of  the   fame    more   fully   appears ;    the  faid  Nicholas 
u  Cutler  and  Michael  did  award  and  order  the  faid  David 
"  Debary,  his  executors,  administrators  or  afligns,  on  the 
"  partof  the  faid  Jacob  Dtrnyter,  to  pay  or  caufe  to  be 
"  paid  to  the  faid  Joftah,  his  executors,  admuiiftrators 
4<  or  afligns,  the  fum  of  three  hundred  and  forty-five 
"  pounds  fix  (hillings  and  ten  pence  of  lawful  money  of 
u  England,  upon  or  before  the  fecond  day  of  January 
«c  then  next ;  and  they  did  further  award  and  ordain,  that 
u  the  faid  Joftah  Bacon  and  the  faid  David  Debary,  on 
"  the  behalf  of  the  faid  Jacob  Dcrnyter,  upon  the  payment 
u  of  the  faid  fum  of  money  as  aforefaid,  fhould  fign  and 
f  796  ]        u  feal>  anc*  Awfully  execute  and  deliver  to  or  for  the  ufe 
a  of  each  of  them  a  good  and  fufficient  releafe  of  all  and 
"  all  manner  of  aftion  and  afiions,  caufe  and  caufes  of 
w  a£Hon,  fuits,  debts,  accounts,  reckonings,  fum  and  fums 
cc  of  money,   covenants,  contracts,  promifes,  trefpafles, 
"  damages,  obligations,  bills,  fpccialties,  judgments,  ex- 
4<  tents,  executions,  quarrels,  differences,  controverfies, 
«  matters,  claims,  and  demands  whatfoever  touching  the 
c<  faid  accounts,  as  by  the  faid  award  appears.     And  the 
"  fame  Joftah  in  fa£l  faith,  That  the  faid  award  in  form 
2  "  aforefaid 
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«<  aforcfaid  made  afterwards,  to  wit,  on  the  fame  twenty* 

*<  firft  day  of  November  in  the  year  aforcfaid,  at  London 

«  aforefaid,  in  the  parifli  and  ward  afore  fa  id,  was  deli- 

«•  vered  as  well  to  the  faid  Jo/tab  as  to  the  faid  David,  Award  ddivcr- 

«*  according  to  the  form  and  effeft  of  the  condition  of  cd* 

«  the  writing  obligatory  aforefaid :  And  the  fame  Jofiah 

*'  further  faith,  that  although  he  the  faid  Jofiah,  from  the 

«  time  of  making  the  award  aforefaid,  hitherto  hath 

«  well  and  truly  obferved,  performed,  and  kept  all  and 

«  lingular  the  matters  and  things  in  the  faid  award  con- 

*<  tained  on  the  part  of  him  the  faid  Jofiah  to  be  per* 

"  formed  and  fulfilled  according  to  the  form  and  effeft  of 

u  the  fame  award ;  protefting  alfo  that  the  faid  David  Pwtdbtion. 

«c  Dehary  from  the  time  of  making  the  faid  award  hither- 

"  to  hath  not  obferved,  performed,  or  fulfilled  the  award 

"  aforefaid  in  any  things  to  be  performed  and  fulfilled 

«  according  to  the  form  and  effeft  of  the  faid  award ;  the 

"  fame  Jofiah  in   fa£t  faith,  that  the  faid  David  Debar y  Breach  affigaei. 

"  did  not  pay  or  caufe  to  be  paid  to  the  faid  Jofiah  the  faid 

"  fum  of  three  hundred  forty  and  five  pounds  fix  fliil- 

<(  lings  and  ten  pence,  upon  or  before  the  faid  fecond 

"  day  of  January,  which  he  then  ought  to  have  paid  to 

**  him,  according  to  the   form   and  cffcfk  of   the  faid 

*€  award :    And  this  he  is  ready  to  verify :  Wherefore  he 

"  prays  judgment  and  his  faid  debt*  together  with  his  da- 

"  mages  by  occafion  of  the  detention  of  that  ddbt,  to  him 

«<  to  be  adjudged,  &c. 

"  Demurrer  and  joinder,  and  judgment  for  the  de- 
«  fcndant.,f 


Pleas  before  our  Lady  the  ^ueen  at  Weft-     £  797  ] 
minder,  of  the  Term  of  St.  Hilary  in  the 
Second  Tear  of  the  Reign  of  the  Lady  Anne, 
now  Queen  of  England,  &fr.     Roll  450. 

Winter  againjl  Garlick. 

City  of  Brifol,  «  |)E  it  remembered,  that  heretofore,  5,1k.  75. 

to  wit,  «  -O  to  wit,  in  the  term  of  Eafter  laft 

"  pad,  before  our  lady  the  queen  at  Wejiminjler  came 
«  Edmund  Winter  by  Richard  Longford  his  attorney,  and 
"  brought  into  the  court  of  the  faid  lady  the  queen  then 
«  there  his  certain  bill  agzinfr  Edward  Uar/ici,  otherwife 
«  called  Edward  Garlick  of  the  city  of  Brijhl>  apothecary, 

«  in 
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«4  in  the  cuftody  of  the  marfhal,  &c.  of  a  plea  of  debt; 
«  and  there  are  pledges  of  profecuting,  namely,  John  Doe 
"  and  Richard  Roe  \  which  faid  bill  followcth  in  thefc 
Declaration  upon  "  words,  that  is  to  fay,  city  of  Briftol,  to  wit,  Edmund 
arbitration  bond.  "  Winter  complains  of  Edward  Gar  lick  3  otherwife  called 
«  Edward  Gar  lick  of  the  city  of  Brijlol,  apothecary,  in 
"  the  cuftody  of  the  marfhal  of  the  Marjbalfea  of  the 
44  lady  the  queen,  before  the  queen  herfelf  being,  of  a 
"  plea,  That  he  render  to  him  one  hundred  pounds  of 
"  lawful  money  of  England,  which  he  oweth  to  him,  and 
"  unjuftly  detains,  for  that,  to  wit,  that  whereas  the 
44  faid  Edward,  on  the  nineteenth  day  of  Augufl  in  the 
44  thirteenth  year  of  the  reign  of  our  lord  William  the 
«  Third,  late  king  of  England,  £jV.  at  the  city  of  Bri/tol 
44  in  the  county  of  the  fame  city,  by  his  writing  obliga- 
"  tory,  lealed  with  the  feal  of  him  the  faid  Edward,  and 
44  (hewn  to  the  Court  of  the  lady  the  queen  now  here, 
44  the  date  of  which  is  on  the  fame  day  and  year,  acknow- 
44  ledged  himfelf  to  be  held  and  firmly  bound  to  the  faid 
44  Edmund  in  the  aforefaid  one  hundred  pounds,  to  be 
44  paid  to  the  fame  Edmund,  when  he  mould  be  thereunto 
4C  afterwards  required :  Neverthelefs  the  faid  Edward, 
44  although  often  requefted,  &c.  hath  not  yet  paid  the 
"  faid  one  hundred  pounds  to  the  fame  Edmund,  but  hath 
44  hitherto  altogether  refufed  and  ftill  doth  refufe  to  pay 
44  the  fame  to  him,  to  the  damage  of  him  the  faid  Ed- 
44  mund  of  ten  pounds :  And  therefore  he  brings  fuit,  i&c. 
Plea.  "  And  now  at  this  day,  to  wit,  Monday  next  after  eight 

44  days  from  the  day  of  St.  Hilary  in  this  fame  term,  until 
44  which  day  the  faid  Edward  had  leave  to  imparl  to  the 
44  faid  bill,  and  then  to  anfwer,  tic*  before  the  lady  the 
€C  queen  at  Weftminfter  comes  as  well  the  faid  Edmund 
f  7Q8  ]  "  ky  his  kid  attorney,  as  the  faid  Edward  by  John  Tilla- 
I  /•/  <c  jam  h^  attorney;  and  the  faid  Edward  defends  the 

44  force  and  injury  when,  &c.  and  prays  oyer  of  the 
u  writing  obligatory  aforefaid  ;  and  it  is  read  to  him,  JsV. 
41  and  he  prays  alfo  oyer  of  the  condition  of  the  fame 
44  writing  ;  and  it  is  read  to  him  in  thefe  words,  to  wit, 
44  The  condition  of  this  obligation  is  fuch,  that  if  the 
<c  above-bounden  Edward  Garlick,  his  heirs,  executors, 
4<  and  adminiftrators,  for  his  and  their  parts  and  behalf, 
44  do  and  (hall  in  all  things  well  and  truly  (land  to,  obey, 
c*  abide,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 
44  trement,  final  end  and  determination  of  John  Hinde  of 
"  the  city  of  Briftol  aforefaid,  Gentleman,  and  John 
"  Packer  of  the  fame  city,  bell-founder,  arbitrators,  indif- 
"  ferently  named,  elected,  and  chofen  as  well  on  the 
4C  part  and  behalf  of  the  above-bounden  Edward  Garlicky 
4C  as  of  the  above-named  Edmund  Winter^  to  arbitrate, 

"  award* 
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award,  order,  judge,  ind  determine  of  and  concerning 
all  and  all  manner  of  aftion  and  a£tions,  caufe  and 
caufes  of  a&ion,   fuits,  bills,  bonds,  fpecialties,  judg- 
ments, executions,  extents,  quarrels,  controverfies,  tref- 
pafles,  damages,  and  demands  whatfoever,  at  any  time 
or  times  heretofore  had,  made,  moved,  brought,  con- 
fented,  profecuted,  done,  fuffered,  committed,  or  de- 
pending by  and  between  the  faid  parties,  or  either  of- 
them,  fo  as  the  faid  award  be  made  in  writing,  and' 
ready  to  be  delivered  to  either  of  the  faid  parties  requir- 
ing the  fame,  on  or  before  the  eighth  hour  in  the  after- 
noon of  this  prefent  day  ;  but  if  the  faid  arbitrators  do 
not  make  fuch  their  award  of  and  concerning  the  pre- 
mifes  by  the  time  aforefaid,  that  then  if  the  faid  Ed~ 
ward  Garlicky  his  executors  and  adminiftrators,  for  his 
and  their  parts  and  behalfs,  do  in  all  things  well  and 
truly  (land  to,  obey,  abide,  perform,  fulfil,  and  keep 
the  award,  order,  arbitrement,  umpirage,  final  end,  and 
determination  of  Robert  Godfrey,  Gentleman,  of  and 
concerning  the  premifes,  fo  as  the  faid  umpire  do  make 
his  award  or  umpirage  of  and  concerning  the  premifes 
in  writing,  and  ready  to  be  delivered  to  either  of  the 
faid  parties  requiring  the  fame,  on  or  before  the  eighth 
hour  in  the  afternoon  of  the  day  next  enfuing  the 
date  of  thefe  prefents,  then  this  obligation  to  be  void, 
or  elfe  to  remain  in  full  force,  ftrength,  and  virtue ; 
which  being  read  and  heard,  the  fame  Edward  faith 
that  the  faid  Edmund  ought  not  to  have  or  maintain  his 
adion  aforefaid  thereupon  againft   him :    Becaufe  he  plejds  no  ■*■"* 
faith  that  the  aforefaid  John  Hinde  and  John  Packer,  the  ™t^o«,  but"" 
arbitrators  in  the  condition  aforefaid  named,  made  no  that  the  umpsre 
award,  order,  arbitration,  conclufion,  final  end,  or  de-  de- 
termination of  and  in  the  premifes  in  the  faid  condition 
above-mentioned,  at   or   before    the  eighth   hour  in 
the  afternoon  of  the   faid   nineteenth  day  -of  Atiguft 
in  the  .thirteenth   year  abovefaid,  being   the  day  of 
the  date  of  the  writing  obligatory  aforefaid :   But  the 
fame  Edward  further  faith,  that  the  aforefaid  Robert 
**  Godfrey  the    umpire    in   the   fame  condition  likewife 
w  named,  having  taken  upon  himfelf  the  burden  of  ar- 
4t  bitrating  of  and  concerning  the  premifes  in  the  faid       T  700  1 
"  condition  above  fpecified,  afterwards  and  before  the 
*'  eighth  hour  in  the  afternoon  of  the  day  next  following 
**  the  date  of  the  writing  obligatory  aforefaid,   in  the 
**  fame  condition  fpecified,  to  wit,  at  the  eighth  hour  in 
%t  the  forenoon  of  the  fame  day,  at  the  city  of  Brtflol 
%t  aforefaid  in  the  county  of  the  fame  city,  made  his  um- 
4«  picage   in  writing    of  and    concerning    the  premifes 
"  aforefaid,  then  and  there  ready  to  be  delivered  to  the  Jh«u«jp»rage 

7  «  panic,  f«forththi:tfc« 
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de/mdant  (hould  "  parties  aforefaid  in  manner  and  form  following ;  that  fa 
pa>coiioffuit.  <t  t0  fajr>  tnat  all  fuits  at  law  then  depending  between 
"  the  aforefaid  parties  (hould  ceafe,  and  be  no  further 
"  profecuted ;  and  that  the  faid  Edward  Garliek  (hould 
"  pay  to  the  faid  Edmund  Winter,  at  the  then  dwelling- 
«  houfe  of  Samuel  Fit/ally  fituate  in  Caftle-flreet  in  Briftol 
*f  aforefaid,  the  fiim  of  ten  {hillings,  and  the  cofts  of  law 
fC  which  the  faid  Edmund  Winter  had  been  at  in  that 
"  fuit ;  and  that  after  the  payment  cf  the  faid  fum  of  ten 
"  fhillings  in  manner  aforefaid,  they  the  faid  Edmund 
"  Winter  and  Edward  Garliek  {hould  give  to  each  other 
"  general  releafes  of  all  afiions,  fuits,  controverfies,  and 
"  demands  from  the  beginning  of  the  world  to  the  nine- 
««  teenth  day  of  the  then  inftant  Auguft,  in  common  form  ; 
C€  and  the  fame  Edward  further  faith,  that  after  making 
<c  the  umpirage  aforefaid,  and  before  the  day  of  exhibit- 
"  ing  the  faid  bill  of  the  faid  Edmund,  to  wit,  on  the 
u  twenty-firft  day  of  Auguft,  in  the  thirteenth  year  afore- 
"  faid,  at  the  faid  dwelling-houfe  of  the  faid  Samuel Fit/all, 
"  fituate  in  Cajlle-ftreet  in  Briftol  aforefaid,  he  the  fame 
Tender  and  re.  "  Edward  was  ready,  and  offered  to  pay  to  the  fame  Ed- 
fufai.  cc  mund  then  and  there  being  prefent  the  faid  ten  fliil- 

"  lings,  and  to  feal,  and  as  his  deed  to  deliver  to  the 
"  fame  Edmund  a  written  general  releafe  of  all  a&ions, 
"  fuits,  controverfies,  and  demands,  from  the  beginning 
"  of  the  world  unto  the  faid  nineteenth  day  of  Auguft,  in 
"  the  umpirage  aforefaid  mentioned,  in  common  form  ; 
"  but  the  faid  Edmund  then  and  there  altogether  refufed 
"  to  receive  or  accept  the  faid  ten  fhillings  and  the  faid 
«  written  releafe  from  the  faid  Edward :  And  this  he  is 
€<  ready  to  verify :  Wherefore  he  prays  judgment  if  the 
"  faid  Edmund  ought  to  have  or  maintain  his  faid  a&ion 
c<  thereupon  again  11  him,  t&c. 
Replies  and  fcts  "  And  the  faid  Edmund  faith,  that  he,  notwithftanding 
forth  thc  caofe  «  any  "matters  by  the  aforefaid  Edward  above  in  his  plea 
ki^inTa  plaint.  *'  alleged,  ought  not  to  be  precluded  from  having  his  faid 
"  aftion  thereupon  againft  him,  becaufe  he  faith  that  the 
«€  faid  Edward,  before  the  faid  time  of  making  the  writ* 
"  ing  obligatory  aforefaid,  at  the  city  of  Briftol  aforefaid, 
<c  in  the  county  of  thc  fame  city,  and  within  the  jurifdic* 
"  tion  of  die  Court  of  our  faid  late  lord  the  king,  held  at 
"  his  faid  city  of  Briftol  before  the  mayor  and  aldermen 
"  of  the  fame  city,  falfely  and  malicioufly  had  faid  and 
"  publifhed,  concerning  the  fame  Edmund,  divers  falfe, 
"  feigned,  fcandalous,  and  malicious  words  ;  and  the  fame 
«  Edmund,  for  the  obtaining  and  recovering  damages  by 
"  occaflon  of  the  fpeaking  and  publifhing  of  thofe  words, 
«'  befbre  the  faid  time  of  making  the  writing  obligatory 
T  800  1  "  aforefaid ,  levied  in  the  faid  court  of  the  faid  late  lord 
L  J  «  the 
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cc  the  king,  held  at  the  city  of  Brijlol  aforefaid  before  the 
<(  mayor  and  aldermen  of  the  city  aforefaid,  a  certain  plaint 
"  againft  the  faid  Edward  of  a  plea  of  trefpafs  upon  the 
c<  cafe,  and  thereupon  fuch  proceedings  were  had,  that 
«  he  the  fame  Edmund,  at  the  city  of  Brijlol  aforefaid,  in  £^"*  i™' 
cc  the  county  of  the  fame  city,  paid,  expended,  and  laid  fuic. 
c<  out,  in  the  profecution  of  the  aforefaid  plaint  againft 
<c  the  faid  Edmund,  the  fum  of  four  pounds  five  {hillings 
,c  and  ten  pence  of  lawful  money  of  England,  and  there- 
€i  upon  the  fame  Edmund  and  Edward  for  the  determina- 
€C  tion  of  that  fuit,  and  all  other  demands  whatfoever,  af- 
"  terwards,  to  wit,  on  the  faid  nineteenth  day  of  Augufl  £?£**£  {j£" 
tc  in  the  thirteenth  year  of  the  reign  of  the  faid  late  lord  award  by  the 
••  the  king  abovefaid,  at  the  city  of  Brijlol,  in  the  county  <*'<*  t>°nd. 
c<  of  the  fame  city,  by  their  feveral  writings  obligatory,  by 
"  each  to  the  other  of  them  mutually  fealed  and  deliver- 
<(  ed,  fubmitted  themfelves  to  perform  and  fulfil  the  award 
cc  of  the  aforefaid  John  Hindi  and  John  Packer%  or  for 
"  want  thereof  the  umpirage  of  the  aforefaid  Robert  God- 
<C  frey*  ^at  is  to  fay,  the  faid  Edward  by  his  writing  ob- 
"  ligatory  in  the  faid  declaration  above  mentioned ;  and 
"  the  fame  Edmund  in  fa&  faith,  that  he  the  faid  Edmund, 
"  after  the  making  of  the  umpirage  aforefaid  by  the  faid 
<c  Robert,  and  before  the  day  of  exhibiting  the  faid  bill  of 
u  the  aforefaid  Edmund,  to  wit,  on  the  faid  twenty-firft 
"  day  of  Augufl   in  the  thirteenth  year    of  the  reign 
u  of  the  faid  late  king  abovefaid,  at  the  city  of  Brtflol 
4<  aforefaid  in  the  county  of  the  fame  city,  did  give  no-  Notice  of  hi$ 
«  ticc  to  the  faid  Edward,  that  he  the  aforefaid  Edmund  "^^"J  "* 
<c  in  profecution  of  the  faid  fuit  had  paid  and  expended  fondants  refuf- 
u  the  aforefaid  fum  of  four  pounds  five  (hillings  and  ten  ins  to  pay. 
c<  pence,  and  then  and  there  demanded  that  money  of 
c<  the  faid  Edward;  and  that  the  faid  Edward  at  any 
<c  time  hitherto  hath  not  paid  the  faid  four  pounds  five 
4i  (hillings  and  ten  pence  to  the  fame  Edmund,  accord- 
<c  ing  to  the  form  and  effeft  of  the  umpirage  aforefaid : 
*'  And  this  he  is  ready  to  verify:  Wherefore  he  prays 
u  judgment,  and  his  debt  aforefaid,    together  with  his 
u  damages  by  occafion  of  the  detention  of  that  debt,  to 
u  him  to  be  adjudged,  (5V. 
"  Demurrer  and  joinder." 
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that  he  was  not  to  be  faed  alibi 
fans  con  fen  t;  replication  that  he 
did  con  fen  t,  held  ill  for  want  of  a 
venue  Page  4 

12.  Yet  any  matter  that  concerns  the 
perfon,  need  not  be  pleaded  with  a 
venue  6 

13.  To  a  plea  of  mifnomer  which 
traverfes  the  name  of  baptifm, 
plaintiff  may  reply  he  was  known 
by  the  name  in  the  writ  ibid. 

14.  For  the  trave.fe  of  the  name  ia 
the  point  of  the  plea,  bat  both  that 

'    and  the  inducement  are  material 

ibid. 

1 5 .  A  feme  covert  after  arreft  and  bail- 
bond  given,  or  common  bail  filed, 
may  plead  mifnomer,  tffr.        7,  8 

16.  After  bail-bond  forfeited,  de- 
fendant cannot  plead  in  abatement 
to  the  original  action  519 

17.  Death  of  either  party  before  the 
nifi print  day,  abates  the  fuit,  and 
is  not  aided  by  the  ftatute  ;  aliter 
if  after  the  com miffion  read,  though 
before  trial  8 

18.  Actions  brought  by  a  mayor  and 
commonalty  art  abated  by  death 
of  the  mayor  498 

19.  Where  join  tenancy  is  pleaded  in 
abatement,  the  life  of  the  other 
join  ten  ant  mud  be  averred  32 

20.  Want  of  addition,  viz.  (junior) 
pleaded  in  abatement,  held  ill  be- 
caofe not  (hewn  that  feniCr  was  in 
cujtod.  mar.  7 

G  g  21.  And 
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XI.  And  any  matter  that  diftingui/hes 
the  perfons,  renders  that  addition 
uoneceffary  Page  7 

22.  Alienee  is  pleadable  In  bar  or 
abatement,- and  triable  where  the 
writ  is  brought  2 

23.  And  if  pleaded  in  abatement, 
che  replication  mull  conclude  to 
the  country;  aliter  if  ia  bar   ibid* 

24.  A  writ  or  bill  (hall  not  be  abated 
if  not  prayed  by  a  proper  cooclu- 
fion  of  the  pica  398 

25.  In  replevin  prijtl  in  auter  lieu  ia 
good  in  abatement ;  bat  if  con- 
cluded with  prayer  of  a  return,  it 
is  ill  3 

26.  Matter  of  difability  pleadable  to 
the  action,  (hall  not  be  pleaded  to 
theyWr* facias  on  the  judgment   2 

27.  Action  by  two  executors,  and 
probate  only  by  one  pleaded  in 
abatement,  but  re/p.  eufier  3 

28.  In  debt  agsinft  an  executor,  plea 
that  he  is  adminiilrator  is  not  in 
bar,  but  abatement  296 

29.  In  ajfimpfit,  no  plea  to  fay  he 
was  bailiff,  and  that  account  lay 
and  not  cafe  9 

30.  In  trefpafc,  defendant  cannot 
plead  tenancy  in  common  in  him- 
(elf  in  abatement,  but  may  in  a 
ltranger      ^  4 

31.  In  replevin  property  in  a  ftranger 
may  be  pleaded  either  in  bar  or 
abatement  ^  04 

32.  And  where  in  replevin  the  plea 
in  abatement  is  to  the  point  of  the 
action,  as  property  is,  the  defend- 
ant (hall  have  a  return  without 
avowry  94 

33.  But  where  any  collateral  matter 
is  pleaded  in  abatement,  no  return 
be  fans  avowry  ibid. 

34.  In  fcffize,  if  the  defendant  plead 
in  abatement,  he  mud  plead  over 
in  bar  at  the  fame  time  83 

See  alfo,  Addition ,  Mifuomer,  Pri- 
vilege, Variance. 

Abatement  c/Nuifanccs,  vide  tit.  AV- 
fance. 

Acceptance,  vide  Tender  and Refufah 

Ascffory,  vide  Principal, 


Account. 

1.  Where  an  exprefa  promife  is  by  * 
bailiff  to  render  account  of  money, 
l$c.  ajfumpfit  will  lie  as  well  as  ac- 
count Page  9 

2.  Indebitatus  affump.  for  money  re- 
ceived ad  computandum  :  Moved  in 
arieft  of  judgment,  that  account 
lay,  and  not  ajfumpfit  9  and  held 
aided  after  verdict  ibid. 

3.  In  account  the  defendant  may 
wage  his  law,  if  the  receipt  was  by 
his  own  hands,  but  hot  if  by  the 
hands  of  another  683 

4.  In  action  of  account  again  ft  one 
as  bailiff,  the  defendant  is  to  have 
allowances  made  him  upon  the  ac- 
count 9 

5.  Since  the  ftatute  22  Car.  2.  an 
adminiftrator  is  bound  to  account 
without  citation  315 

6.  And  one  entitled  to  a  diftribotioa 
by  that  iiatute  may  fue  an  admini- 
ftrator to  prove  his  account        3 1 6 

A&hnt  in  General. 

1.  Infinity  or  multiplicity  of  action  a 
for  the  fame  caufe  are  to  be  avoided 

12 

2.  Therefore  cafe  lies  not  for  a  pub- 
lic nuifance,  except  fome  particular 
damages  accrue  thereby        12,16 

3.  And  none  can  have  an  action 
without  a  particular  injury  or  par- 
ticular right  16 

4.  Yet  a  (ingle  act  may  be  a  ground 
for  feveral  ad  ions  where  divers  are 
injured  thereby  32 

5  Alfo  a  perfon  may  be  twice  fued 
for  the  fame  act,  which  may  in- 
clude divers  offences  552 

6.  As  for  an  affault,  &c.  indictment 
Ijes  for  breach  of  the  peace,  and 
action  for  damages  to  the  party 

ibid. 

7.  So  for  adultery,  fnit  lies  in  the 
Spiritual  Court,  and  action  at  com- 
mon law  for  battery  of  the  wife 

ibid. 

8.  Bringing  an  action  is  not  action- 
able, except  fome  fpecial  collateral 
wrong  t*  exprefsly  me  wn  1 4 


9.  Rat 
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9.  Bat  if  one  not  concerned  procure 
A.  to  Cue  B.  without  caafe,  B.  may 
may  have  an  adion  again  (I  him 

Page  14 

10.  So  if  one  malicionfly  caufe  ano- 
ther to  be  indided,  &c,  whereby  he 
isdamnified,  l$c.  vide  Actions  on  the 
Cafe  14,  1 5 

11.  Jn  all  cafes  where  an  indebit. 
ajfump.  lies,  debt  alfo  lies  at  elec- 
tion 23 

12.  The  matter  of  a  fhip  for  taking 
and  detaining  her,  per  quod  imp edi - 
tusfuit,  fcfr.  may  have  cafe  for  his 
Special  damage  or  trefpafs  •         1 1 

Where  the  aft  ion  Jhould  he  cafe, 
where  trefpafs,  and  where  the  plain- 
tiff has  an  election ,  n .  ibid. 

13.  The  plaintiff  in  one  adion  tan- 
not  join  his  own  right  and  ano- 
ther's 10 

14.  Indebitatus  to  the  teftator  and 
infimul  comput.  to  the  administrator 
are  not  joinab!e  ibid. 

Counts  for  money  received  for  the 
ufe  of  the  teftator,  and  the  executor , 
eufnch,  may  he  joined \  hut  not  con • 
tra  againft  an  executor,  n.         ibid. 

15.  A  contrad  and  a  tort  cannot  be 
-  joined  in  the  fame  adion         ibid. 

16.  Therefore  ajfumpfit  on  the  cuftom 
of  the  realm  and  trover  cannot  be 
joined  again  It  a  carrier  10 

Wherever  the  fame  plea  can  be 
pleaded,  and  the  fame  judgment  given 
in  two  counts,  they  may  he  joined  in 
the  fame  declaration,  n.  ibid. 

17.  Where  two  joint  merchants  nuke 
B.  their  fador,  and  one  dies  lcav-, 
ing  an  executor,  the  executor  and 
furvivor  cannot  join  in  an  action 

441 

18.  Tenants  in  common  cannot  join 
at  plaintiffs  in  ejedment  423 

19.  Divers  members  of  a  corpora- 
"'  tion,  l?c.  cannot  join  in  a  manda- 
mus to  be  re  do  red  436 

20.  A  tenant  for  years  ereds  a  nui- 
fance, and  makes  an  underleafe  to 
B.  plaintiff1  may  have  an  adion 
againft  either  460 

at.  But  one  may  have  a  new  adion 
for  continuing  the  fame  nuifance : 

'  For  every  new  dropping,  &c.  is  a 
new  nuifance  io,  11 

22.  Said,  That  as  a  matter  ex  pofi 


may  defeat  an  action,  fo  it  mtf- 
give  a  new  one  (fed quaere)  Page  1 1 

23.  For  after  recovery  in  aflaulr  and 
battery,  though  it  prove  a  may- 
hem in  confequence,  one  cannot 
have  battery  and  mayhem        ibid, 

24.  Yet  a  matter  ex  pofi  may  abaca 
an  action,  as  where  one  beats  my 
fervant,  and  he  dies  ibid. 

25.  For  io  that  cafe  aQio  moritur  cum 
perfena  12,  210 

26.  But  where  a  rort  is  to  a  man'a 
property  or  pofiefOon,  aclio,  non  mo* 
riturt  lie.  '    210,  314 

27.  Where  a  ftatute  gives  aright,  the 
common  law  gives  an  adion  to  re- 
cover it  415 

28.  Where  two  joint  merchants  are, 
and  one  die*,  the  adion  furvives  to 
the  other,  but  not  the  duty  or  in- 
terest 444 

29.  Where  one  releafes  hts  right  he 
cannot  purfue  his  adion  or  reme- 
dy :  But  if  he  has  a  right  and  fe- 
veral  remedies,  the  difcharge  of 
one  does  not  difcharge  the  other 

422 

30.  At  common  law  sfl  sdions  were 
to  be  laid  in  the  proper  county, 
that  the  jury  might   be  de  vicintto 

688 
A&ion  on  the  Cafe* 

1.  Jf  one  undertakes  to  do  a  thing 
without  hire  or  reward,  no  adion 
lies  for  the  nonfeafance  26 

2.  But  e  contra  where  he  enters  upon 
the  doing  it,  and  any  misfeafance 
be  through  his  negled  or  miftna- 
nagement  ihsa9. 

3.  As  where  one  a/Tames  to  take  up  a 
hog(h?ad  of  wine  in  one  cellar  and 
lay  it  down  in  another,  and  lays  it 
down  fo  negligently  that  it  is  (lav- 
ed, Wr.  ibid. 

4.  It  lies  not  by  particular  perfons 
for  a  public  nuifance  without  fpe- 
cial  damage  (but  indidment,  &c. 
doea)  12,  16 

5.  As  where  a  common  ferry  h  at  L. 
for  the  inhabitants  to  pafs  toll-free, 
an  adion  lies  for  taking  toll,  (>uc 
not  for  keeping  up  the  ferry        12 

6.  It  lies  for  not  repairing  the  pi  ra- 
tion-wall  of  *a  privy,  fro  dtfeSiu 
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tujus  filth  ran  into  the  plain  tiff'a 
cellar  Pag*  22,  360 

7.  It  lies  by  the  owners  for  arreting 
a  fhip  by  procefsof  the  Admiralty 
infra  corp.  com.  whereby  his  voyage 
was  loft  31 

$.  But  for  flopping  a  way  leading  to 
the  plaintiff's  colliery  with  intent 
to  deprive  him  of  the  profits,  &c. 
though  a  fpecial  damage  was  fhewn, 
the  Court  were  divided         16,  17 

9.  For  it  is  not  fufficient  to  fay  cuf- 
tomers  would  not  come,  but  muft 
ihew  tbey  were  coming  and  were 
hindered  thereby  17 

10.  Lies,  not  by  a  biirgefs  againft  a 
con  liable  for  refuting  to  take  hit 
vote  for  a  parliament  man,  per  3 
centra  Holt  19,  20 

1 1 .  Nor  again!)  an  officer  for  a  falfe 
return  to  parliament,  but  on  the 
ftatute  7,  8  fV.  3.  vide  21, 503,  504 

iz.  Nor  againft  a  poftmalter  for  ex- 
chequer bills  loft  out  of  a  letter 
delivered  at  the  po ft  office  ;  ftr  3 
contra  Holt  17 

13.  But  per  Holt,  an  officer  is  refpon- 
fible  both  for  himfelf  and  deputies, 
whether  his  truft  arife  by  the  com- 
mon law,  or  by  ftatute  18 

14.  As  innkeepers,  carriers,  &c,  uk- 
iog  rewards,  are  anfwerable  for 
thofe  that  ad  under  them        ibid. 

15.  And  whoever  takes  a  public  em* 
ployment  is  bound  to  ferve  the 
public,  &c.  therein  ibid. 

16.  And  a  deputy  is  alfo  chargeable 
at  a  wrongdoer,  and  his  a£k  may 
forfeit  the  office  of  the  principal 

#  ibid. 

17.  I*  lies  by  an  executor  againft  an 
officer  for  a  falfe  return  of  tfi.fa. 
in  the  teftator's  lifetime  within 
4J?.  3.  c.  7.  ^         12 

18.  For  by  the  execution,  a  right  was 
veiled  in  the  teltator,  cjf  nen  mori* 
tur9  fs'c.    Centra  of  mefne  procefs 

ibid. 

19.  It  lies  for  negligently  keeping 
nis  fire  in  a  field,  whereby  ano- 
ther's corn  is  burnt,  or  other  da- 
mage done  13 

20.  But  not  for  negligently  keeping 
.fire,  fc'r.  again ll  a  lcffce  at  will,  by 
a  ltflbj  fcticd  ia  fee  19 


2 1  .  Stems  if  the  lcflbr  bat  only  a  term 
for  years  o.  life,  or  if  a  ftr  anger  it 
damnified  Pag*  19 

22.  If  a  leflee  affigns  hit  whole  term, 
and  the  affignee  burnt  the  houfe  by 
negligcr.ee,  that  aclion  lies  not   15 

23.  Contra  where  heaffign;  only  part 
thereof,  and  it  appears  he  has  a 
refiduary  intereft  ibid. 

24.  It  lies  where  a  perfon  not  con- 
cerned, procures  one  to  fne  another 
without  cauie  14,  15 

25.  So  for  malicioufly  caufing  one  to 
be  indicted,  whereby  he  is  damni- 
fied either  in  perfon,  reputation,  or 
property  ibid. 

26.  As  for  malicioufly  caufiog,  (ft. 
per  quod  he  was  put  to  great  CJC- 
pence,  though  the  indi&rocnt  waa 
infufficient  j£ 

27.  So  for  malicioufly  caufing  one  to 
be  ind  idled  of  a  riot,  &c.  after  ac- 
quittal by  verdift  13 

2$.  But  nolle  profequi  it  not  fufficient 
evidence  to  maintain  a  declaration 
in  .cafe  of  fuch  acquittal  21 

29.  It  lies  not  by  an  adminiftritor 
under  the  king's  letters  patent,  for 
malicioufly  putting  in  caveats,  per 
quod,  &c.  1 3 

30.  Nor  for  bringing  an  aflion  where 
nothing  is  due,  without  fome  fpe- 
cial collateral  wrong,  which  nuft 
be  (hewn  14 

31.  In  cafe  for  malicioufly  holding  to 
fpecial  bail,  the  declaration  ought 
to  ihew  the  fum  due,  and  the  pro- 
cefs fpecially,  and  that  the  aft  ion  it 
determined  15 

32.  Where  the  grantee  of  eftovera 
may  have  ca/t  againft  the  grantor, 
and  where  trefpaft,  vide  638 

AQion  of  the  Cafe  on  JffumpfitK 

1 .  Indebitatus  affumffit  lies  in  no  cafe 
but  where  debt  liet  23 

Vide  n.  ibid. 

2.  But  where  one  receives  money  to 
another's  ufe,  it  liet  againft  the 
receiver  24,  27,  28 

3.  And  where  one  pays  money-  by 
miftake  on  an  account,  or  by  any 
mere  deceit,  he  may  have  this  ac- 
tion 22 

4.  Bat 
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4.  Bat  not  where  it  is  ipaid  know* 
ingly  upon  an  illegal  confideration 

Page  iz 

£.  Erg9  not  where  money  is  paid  by 

an  obligor  «pon  any  a  furious  bond. 

Vide  note  to  thit  cafe  ibid* 

6.  Nor  for  money  delivered  to  a  foli- 
citor,  \Jc.  to  bribe  cuftom-houfe 
officers,  &c.  and  laid  out  accord* 
ingly  ibid. 

7.  It  lies  for  one  that  pays  money  on 
a  policy  of  infurance,  believing  the 
(hip  loft  when  it  is  not  22 

5.  It  lies  on  a  promife  to  pay  fo  much 
new  money  in  confideration  of  {o 
many  pieces  received  of  old  money 

9.  So,  on  a  promife  to  pay  50/.  in 
consideration  of  a  note  of  50/.  un- 
der a  third  perfon's  band,  deliver- 
ed by  the  plaintiff  to  the  defend- 
ant ibid. 

10.  For  the  note  being  evidence  of  a 
debt  due,  the  parting  with  it  is  a 
o^od  consideration  2$ 

a  1.  So,  in  confideration  that  the 
plaintiff  would  receive  A.  &c.  into 
his  boufe  ut  bojpitet,  and  find  them 
meat*  toV.  with  an  averment  that 
he  did  receive,  Uc.  though  not 
fa  id  ut  ho/pit  tt  ibid. 

12.  So  in  confideration  the  plaintiff 
would  accept  the  defendant  to  be 
his  debtor  ioftead  of  A.  with  aver- 
ment that  he  did  accept*  is c  and 
held  good  after  verdict,  though  no 
ex  pre  ft  averment  that  A.  was  d  (- 
charged  29 

13.  But  not  again  it  B.  for  money  lent 
A.  at  £.'s  requeft,  becaufe  the  pro- 
mife is  only  collateral  23 

If  a  p*rfon  for  nvbofe  uft  goods 
art  furnijbtd  it  Habit  at  all,  tbt 
parol  undertaking  of  another  ptrfom 
it  void,  n.  28 

14.  Yet  it  lies  againft  a  ftranger  on 
his  promife  to  pay  the  debt  if  the 
officer  would  reftore  goods  taken 
on  a  f.  fa.  29 

15.  It  lies  00  a  conditional  promife, 
as,  Prove  it,  and  I  will  pay  you ; 
if  fned  within  fix  years  23 

Ort  on  am  acknowledgment  tbt 
promife  of  one  joint  debtor  binds  tbt 
etbtrs.    What  it  a  fufficient  promift 


or  acknowledgment  it  a  qneftion  for 
the  jury  %  n.  Page  23 

16.  It  lies  by  an  executor  againft 
one  that  receives  money  by  order 
of  an  ad  mini  (tutor,  i.  e.  after  ad- 
min iftration  repealed  (contra  n)  27 

17.  So  by  an  executor  on  a  promife 
to  himfelf  for  a  debt  to  the  tefta- 
tor,  if  he  declares  accordingly  28 

1$.  But  if  he  declares  on  a  promife 
to  the  teftator,  and  the  ftatute  of 
limitations  is  pleaded,  he  cannot 
give  in  evidence  a  promife  to  him- 
felf infra  fete annos  ( the  plaintiff  om 
fucb  plea  allowed  to  amend,  n .)  ibid . 

19.  A.  living  a  former  wife,  marries 
B.  and  receives  her  rents,  fefr.  B. 
may  have  indeb.  affumpfit  again ll  A. 
for  fo  much  money  received  to  her 
ufe  28 

General  rules  and  fever al  cafes  re- 
lative to  aSiont  for  money  bad  and 
received,  n.  ibid. 

20.  It  lies  where  in  confideration  the 
plaintiff  promifed  to  marry  the  de- 
fendant, (he  promifed  to  marry 
him,  becaufe  mutual  promifet    24. 

Of  cafet  relative  to  promifet  of 
marriage,  n.  ibid. 

ai.  But  if  the  promife  be  on  one  fide 
only,  or  if  that  on  either  fide  ia 
not  binding,  the  whole  is  nudum 
paQum  ibid* 

22.  It  one  affumes,  &e.  as  action  on 
th-  off,  Numb.  3.  and  fee  Baron 
and  Feme,  Numb.  8* 

See  a! To  Billt  of  Exchange,  and 
Quantum  meruit.  And  for  Ac* 
110ns  on  the  Cafe  for  ^ords, 
vide  Words. 

AcJiont  Popular, 
i.  An  adion  qui  tarn  on  a  penal  fia- 
tute  will  not  lie  againft  an  attorney 
of  C.  B.  in  any  other  court        30 

2.  For  an  informer  cannot  fue  where 
he  pleafes,  though  the  king  him- 
felf may  ibid. 

3.  And  profecutors  fui  tarn  are  look- 
ed on  as  common  in  form  era    ibid. 

4.  Where  a  ftatute  gives  a  penalty 
to  a  ftranger,  and  he  fuel,  he  i<  a 
common  informer,  and  fhall  p»y 
coftioo  l$El.  r.  ibid. 
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j.  But  where  it  is  to  the  party  griev- 
ed he  is  not  a  common  informer, 
nor  liable  to  cofts  by  that  ftatute 
Pago  30 
Refpe&ing.  penal  and  qui  tam 
a&ions%  i).  ibid. 

6,  All  popular  actions  on  penal  fta- 
tutes  made  before  21  Jac.  1.  r.  4. 
muft  be  brought  and  profecuted  in 
the  proper  count/  373 

Additions. 

1.  Addition  of  place,  &c.  is  not 
ceccfiary  in  a  writ  of  bomine  reple- 
giando  on  the  ftatute  \  H.  5,.  r.  5. 

5.  6 

2.  Nor  in  any  cafe  where  procels  of 
outlawry  lay  not  at  common  law  5 

3.  Ergo  not  in  replevin  where  fuch 
procefs  it  only  given  by  ftatute 
25  E.  3.  c.  17.  ^\  ibid. 

4.  And  the  ftatute  1  H.  5.  touching 
additions,  is  to  be  conlirued  ilriclly 

ibid. 

5.  .Erg*  it  extends  not  to  a  novel 
diffeifin  (or  other  mixed  aft j on), 
though  the  king  (hall  have  a  fine, 
and  exigent  lies  ibid. 

6.  And  original  writ  in  that  ftatute 
intends  iuch  original  as  the  Court 
proceeds  on  ibid. 

7.  Ergo  not  <uicountiel*t  as  replevins, 
&c.  where  the  proceedings  are  only 
on  the  pluries  ibid. 

8.  And  where  the  addition  is  not  in 
the  firft  writ,  if  it  be  in  the  fecond 
or  the  pluries,  it  vitiates  the  writ  6 

9.  Any  matter  that  diftinguifhea  the 
perfons  makes  the  sddition  offenior 
and  junior  u  n  necr  flfary  7 

10.  As  where  there  are  two  A.  B's. 
and  the  writ  is  again  ft  A.B.  in 
cuftod*  mar.  it  is  well,  except  (hewn 
that  both  are  in  cufiod.  mar.     ibid. 

ii.  And  where  no  iuch  addition  is, 
the  father  {or /enior J  is  prima  facias 
intended  ibid. 

12.  A  peer's-  eldeft  fon  cannot  in 
legal  proceedings  have  the  addi- 
tion of  his  father's  fecond  title, 
though  fuch  addition  is  allowed 
htm  in  common  parlance         45 1 


Adminiftrations,  &c. 

1.  Who  may  grant  admin  titrations. 
Every  ordinary  and  peculiar  may 

Page  40 

2.  And  every  peculiar  is  an  ordinary 
for  this  purpofe  :  And  fee  the  na- 
ture and  kinds  of  peculiars         41 

3.  Admir.iftmion  originally  belong- 
ed to  the  biftiop,  and  Henjlo't  cafe 
in  9  CV  denied  {£.  37 

4.  It  may  be  granted  by  the  king, 
for  he  is  fupreme  ordinary  41 

5.  U  here  granted  by  the  lord  cf  a 
manor,  and  how  to  declare  there- 
upon ibid. 

6.  Narr.  upon  adminiftration  grant- 
ed per  officiate  peculiar.  \Sc. .  debiu 
modo  commijfa,  is  good,  fans  aver- 
ment that  he  had  jurifdidion  of 
adminiftrations  40 

7.  For  where  one  grants  admintflra* 
tion  1/irtute  officii,  the  plaintiff  need 
not  aver  his  authority ;  alitor  if  by 
fptcial  com  million  41 

8.  So  in  narr.  by  an  adminiftrat'er, 
want  of  alleging  by  whom  com* 
mitted  is  cored  by  pleading  non  eft 

faSum%  or  any  plea  in  chief  37,  38 

9.  But  ill  on  demurrer,  for  it  might 
be  by  a  peculiar;  and  thm  it  mud 
be  averred,  cut adminifirationis  com* 
mijfio  dejure pertinuit.  Off.         .38 

10.  To  a  narr.  on  adminiftration 
committed  per  Ep.  L.  plea  that  he 
was  rtfioent  in  Brother  diocefe  tern' 
pore  mortis,  is  a  good  bar  37 

11.  Where  one  has  two  houfes  in  di- 
vers diocefes  it  mail  be  granted  by 
the  ordinary  where  he  died  (S>  if 
bon.  no/ab.J  ilid* 

Tbe  decifion  in  tbis  cafe  <wart  that 
a  ftmph  contract  debt  is  ajfets  where 
tbe  debtor  (nvbo  bad  t*tvo  boujes) 
nvas  cemmorant  at  tbe  death  of  tbe 
debtor,  *. 
I  z.  Where  bon.  notab.  are  in  feveral 
diccefes  in  tbe  fame  province,  the 
archbiftiop  thereof  muft  grant  ad- 
miniftration 39 
13.  But  where  in  one  diocefe  in  one 
-  province,  and  in  another  diocefe  in 
another  province,  each  bifliop  muft 
grant  ic                                   ibid. 
14.  Admi- 
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14.  Adminiftration  granted  in  Der*  • 
Jet  gives  no  title  to  adminifter  a 
judgment  had  in  any  court  in  Weft- 
minftcr  Page  40 

15.  Adminiftration  is  void  if  granted 
by  a  wrong  ordinary,  but  voidable 
only  if  granted  to  a  wrong  perfon  38 

16  If  the  inteilate  ditsfans  kindred, 
the  property  is  in  the  ordinary  till 
ad  mioift  ration  granted  37 

17.  And  in  that  cafe  the  ordinary 
might  difpofe  in  ptos  ufus,  except 
letters   patent  procured   as  ufual 

ibid. 

18.  Where  a  perfon  dies  inteftate, 
the  ordinary  (hall  commit  admini- 
ftration by  ftau  31  £.  3.  c.  11.     41 

19.  Spiritual  Court  may  grant  ad- 
miniftration to  which  they  will  of 
kindred  in  equal  degree  38 

20.  Or  part  to  one  and  part  to  ano- 
ther ;  but  of  an  entire  debt  it  mu ft 
be  to  one  only  36 

21.  Adminiftration  was  granted  ro 
the  grandmother,  and  a  mandamus 
prayed  to  the  Spiritual  Court  by 
the  aunt,  but  denied  38 

22.  Adminiftration  of  the  wife's  goods 
mull  be  granted  to  the  hufband 
only  .  36 

23.  But  of  the  huiband's  goods,  it 
may  be  either  to  the  Wife  or  next 
of  kin,  13  c.  ibid. 

24.  A  man  marrying  a  feme  execu- 
trix, &c.  the  adminiftration  is 
devolved  on  him;  and  he  may 
bring  ajfumpfit  on  a  promife  to 
himfelf  without  the  wife  1 17 

25.  Adminiftration  cannot  be  grant- 
ed where  there  is  a  will  ana  exe- 
cutor, though,  the  will  be  concealed 
or  the  executor  refufe  301 

26.  Nor  can  it  be  granted  though  the 
executor  becomes  bankrupt,  bV. 
contra  if  he  becomes  bob  compos   36 

27.  Where  it  is  committed  to  a  debtor 
the  actio d  is  only  fufpended  (vide 
Executors)  303 

28.  And  if  to  an  obligor,  though  he 
has  a  right  to  receive,  and  is  to 
pay  the  money  himfelf,  it  is  no  ex- 
tinguishment 306 

29.  Alfo  fince  the  ftatute  22  Car.  2. 
an  adminiftrator  is  bound  to  ac- 
count without  citation  3 1 5 

30.  And  one  entitled  to  a  diftribu- 
tion  by  that  ftatute  may  fue  an  ad- 


miniftrator  to  prove  his  account 
Page  3 1 6 

31.  But  a  creditor  cannot  fue  the 
ad  mini  ft  ration -bond  for  nonpay- 
ment of  a  debt,  for  the  ftatute  does 
not  extend  to  it  ibid, 

32.  Adminiftration  granted  durante 
minor  it  at  t  of  an  adminiftrator  ceafes 
not  till  21.  But  of  an  executor  it 
ceafes  at  17  39 

33.  Adminiftration  may  be  granted 
during  the  abfence  of  B.  but  die 
declaration  mud  aver  that  B.  is 
abftnt  42 

34.  The  caufe  of  action  accrues  to 
the  adminiftrator  from  the  time  of 
adminiftration  granted  421 

35.  For  if  A.  receives-  the  inter  eft 
money,  and  afterwards  adminiftra- 
tion is  granted  to  B.%  B.  has  fix 
yean  from  the  adminiftration  grant- 
ed to  bring  his  action  (contra  of  an 
executor  vide  2 1 )  ibid, 

36.  Yet  if  he  confentt  to  the  de- 
fendant's retaining  a  chattel  be- 
foie,  be  cannot  have  trover  after 
adminiftration  granted,  per  2  contra 
Holt  295 

37.  Jf  fued   as  executor,   he  may 
•  plead  he  is  adminiftrator,  and  need 

not  traverfe  that  he  intermeddled 
before  adminiftration  granted  298, 

3»7 

38.  But  where  fued  as  adminiftrator, 
if  he  pleads  he  is  executor,  he 
mud  alfo  traverfe  the  dying  in- 
teilate 297 

39.  Where  an  adminiftrator  is  charg- 
ed as-aflignee,  the  judgment  is  De 
bonis  propriis  309 

40.  But  where  charged  as  adminiftra- 
tor, though  he  might  have  been 
charged  as  aftignee,  it  is  only  De 
bonis  ttflatoris  316 

41.  A  judgment  again  ft  him  as  exe- 
cutor may  be  pleaded  in  bar  to 
another  action  brought  again  ft  him 
as  adminiftrator  296 

42.  On  a  writ  of  inquiry,  after  an 
interlocutory  judgment  revived  by 
fei.  fa.  on  8,  9  W.  3.  the  final 
judgment  muft  be  again  ft  the  ad- 
miniftrator and  not  the  inteftate  42 

43.  Adminiftrator  under  letters  pa- 
tent cannot  have  cafe  for  malici- 
oufty  hindering  him,  by  putting  in 
caveats,  bV.  37 

G  g  4  44.  An 
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44.  An  adminiftrator  im  powers  A. 
to  receive  the  tnteftate's  debts,  but 
a  will  appearing  the  adminiftratton 
it  repealed  ;  the  executor  may  have 
affumpfit  again  ft  A.  at  for  mooey 
received  to  his  ufe  Page  27 

See  alio  Executors. 

Admiralty, 

1.  Mariners  wages  due  by  parol,  are 
suable  there,  though  the  con  trad 
on  land  31 

2.  Aliter  if  due  by  deed  or  fpecial 
agreement  ibid. 

3.  The  mate  of  a  fliip  iriay  fue  the 
matter  thereof  there  for  his  wages 

33 

4.  But  the  mailer  cannot  fue  there 
on  his  contract  with  the  owners 

ibid. 
Mate  becoming  mafter  during  the 
voyage  allowed  to  fue  in  the  Admi- 
ralty for  wages  in  the  firfi  capacity, 
and  denied-  in  the  loft,  n.  ibid. 

5.  So  where  an  executor  of  a  mailer 
fued  there  for  the  mailer's  wages, 
a  prohibition  was  granted         ibid. 

6.  For  though  fuit  there  for  mariners 
wages  is  allowed  by  mete  indul- 
gence, yet  it  never  was  for  the 
matters  ibid,  and  424 

7.  By  their  law  every  contrail  with 
the  matter  implies  an  hypotheca- 
tion of  the  (hip  34 

8.  But  not  fo  by  the  common  law 
without  an  exprefs  agreement  ibid. 

The  mafter  bos  a  right  to  bypotbe- 
cate  for  ueceffaries  or  repairs  at  fta 
#r  in  a  foreign  country  ;  but  perfons 
fnpplying  the  Jhip  with  ueceffaries 
within  the  realm,  or  the  mafter  pay- 
ing for  fucb  ueceffaries  >  have  no  Men, 
n.  ibid. 

9.  And  the  mafter  by  their  law  may 
hypothecate  the  goods  as  well  as 
the  ftiip  ibid. 

10.  And  on  fuch  hypothecation  the 
mafter  is  fnable  there,  but  not  the 
owner*  35 

Either  the  mafter  or  owners  may ' 
be  fued  for  repairs,  unlefs  there  is  a 
fpecial  contraa.     The  Court  of  Ad- 
miralty has  jurifd'ulion  of  an  hypo- 


thecation under  feal  made  beyond fta> 
»•  Page$$ 

11.  The  ftatute  of  limitations  ia 
pleadable  there  to  a  fuit  for  fea- 
men's  wages  424 

la.  .Where  it  has  jurifdi&ion  their 
fen te nee s  bind,  and  common  law 
courts  mutt  obferve  their  deter- 
minations 32,  33 
The  Prize  Court  in  the  Admiralty 
has  exclnfive  jurifdiSion  of  all  ques- 
tions relative  to  captures  by  fea  or 
land,  n.  ibid. 

13.  Though  the  Admiralty  Court 
deny  a  copy  of  the  ltbe),  yet  no 
prohibition  till  appearance.  Ceu- 
tra  of  the  Spiritual  Court  553 

14  Prohibition  cannot  be  granted  to 
try  the  validity  of  their  procefs  for 
appearance,  before  libel  or  appear- 
ance 35 

15.  But  if  their  procefs  be  in  nature 
of  an  execution,  prohibition  may 
be  before  appearance   .        31,  35 

16.  in  a  fuit  there  the  principal  died 
before  fentence,  and  th?y  proceed- 
ed on  the  ftipuladon  againft  the 
fureties.  Square  if  a  prohibition 
maybe  3$ 

17.  See  before,  in  Attions  of  tfce 
Cafe.  Cafe  lies  by  the  owner  of  a 
(hip  forarretting  her  by  admiralty- 
procefs,  Cffr.  3 1 

See  alfo  Mafter  and  Servant,  poft. 

Advowfon,  vide  Presentation,  and 
ignore  Impedit. 

Affidavits,  vide  Oaths* 


Age. 

I.  The  minority  of  an  executor  ceafes 
at  the  age  of  17.  But  of  an  ad- 
miniftraior  not  till  21  39 

a.  The  age  for  making  a  will  to 
diffofe  of  goods,  chattels,  and 
perfonal  ettate,  may  beat  14  ibid. 

3.  But  lands  cannot  be  difpofed  by 
will  till  the  age  of  21  44 

4.  Yet  if  one  be  born  1  Feb.  at  ele- 
ven at  night,  he  may  make  his 
will  of  lands  at  one  in  the  morn- 
ing on  the  Jail  of  January  in  hia 

.  21  year 
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at  yetr,  beeaafe  the  laft  day  of  his 
full  age  is  then  began        Page  44 

Agreement  and  Difagroemeut. 

1.  An  agreement  may  be  either  by 
record  or  by  deed,  or  by  parol  (vide 
Preftntation)  33 

2.  A  policy  of  infarance  altered  by 
agreement  after  ic  was  underwrit- 
ten, yet  good  444 

3.  And  in  fome  cafes  a  parol  agree- 
ment  may  avoid  a  writing  if  made 
at  the  fame  time  44s 

4.  A  goldfmith's  note,  or  bill  of  ex- 
change, not  to  be  taken  as  cafil, 
except  fo  exprefsly  agreed  by  the 
receiver  124,  442 

j.  See  what  agreements  are  good  on 
parol  leafes  for  tithes,  &c.  414, 

«57 
See  alfo  Bargain  and  Salt  of  Goods. 

Aiders,  vide  Principal  and  Acceffary. 

Alebomfes. 

1.  To  forfeit  10 /.  to  the  poor  if  they 
permit  any  inhabitant  to  fit  tip- 
pling above  an  hoar  45 

2.  Before  5,  6  Ed.  6.  any  perfon 
might  keep  an  alehoufe  fans  li- 
cence, being  a  lawful  means  of 
living  ibid. 

3.  But  if  diforderly  kept  it  was  in- 
dictable as  a  nui  fance,  and  by  that 
flat ute  two  juftices  (fuor.unus)  may 
fupprefs  it  it  id, 

4.  And  none  are  now  to  keep  ale- 
houfe s  unlefs  Hcenfed  and  recogni- 
zance given  ut  ibid.  ibid. 

5.  And  if  any  does,  he  may  be  com- 
mitted for  three  days,  and  bound 
with  Aire  ties  to  appear  at  the  fcf- 
fions  ibid. 

6.  That  ftatute  does  not  extend  to 
inns  being  for  entertaining  travel- 
lers, nnlefs  they  degenerate  to 
alehoufct  45 

7.  But  one  that  keeps  an  unlicenfed 
alehoufe  is  not  to  be  indicted,  be- 
caufe  puniftiable  by  the  ftatute 
otherwife  ibid. 

2.  See  there  the  difference  between 


fuppreffing  a  Hcenfed  and  unlicenf- 
ed alehoufe  Page  4c,  46 
9.  The   feffions  cannot  fupprtft  an 
alehoufe  Hcenfed    by   two  juftices 

4?o»  47* 
Aliens  and  Denizens. 

1 .  Turks  and  Infidels  are  not  perpeha 
inimiei  to  us,  &c.  and  Juftict 
Brook 's  opinion   denied  46 

2.  For  though  they  differ  from  us  in 
religion,  that  does  not  oblige  us  to 
be  enemies  to  their  perfon •     ibid. 

3.  They  are  the  creatures  of  God, 
of  the  fame  fpecies  with  us,  and  ic 
is  a  fin  to  hurt  their  perfons    ibid. 

4.  If  an  alien  enemy  come  hither  fnh 
faho  conduQu,  he  may  maintain  an 
action  ibid. 

5.  So  may  an  alien  amy  that  Jive* 
here  under  the  king's  protection, 
though  a  war  afterwards  hap  pea 
between  the  two  nations         ibid. 

6.  So  an  alien  enemy  that  lives  here 
in  peace  under  protection,  may  foe 
a  bond,  &c.  ibid. 

7.  For  foing  is  but  a  confequeutial 
right  of  protection ;  aliter  of  one 
commorant  beyond  fea  ibid. 

8.  Alfo,  the  feme  covert  of  an  alien 
enemy , (he  living  here  under  protec- 
tion is  chargeable  as  a  feme  fole  1 16 

Allegiance,  vide  Laws. 
Amends,  vide  Tender,  &c« 


1.  While  the  declaration,  fcfc.  is  in 
paper,  the  Court  may  amend  at 
pleafure,  becaufc  not  within  the 
ftatutes  of  amendments    47,  520 

2.  But  when  it  comes  to  be  in  parch- 
ment, the  Court  can  mend  00 
further  than  thofe  ftatutes  allow, 
for  it  is  then  a  record  ibid. 

3.  Stat.  24  E.  3.  c.  6.  and  8  H.  6. 
c.  12,  13.  are  ibe  only  ftatutes  of 
amendments,  the  others  arc  fta- 
tutes of  jeofails  5 1 

4.  Declaration,  ttV.  cannot  be  amend- 
ed  on  demurrer,  after  entry  on  the 


roll 


n5° 

5.  But 


THE      TABLE. 


5.  Bat  oo  a  plea  to  the  right,  or  in 
abatement,  it  may  be  reasonable  to 
amend  Page  50 

6.  Yet  declaration  again  (I  J.  G.  Knt. 
on  a  plea  in  abatement  that  he  is 
Knt.  and  Bart,  denied  to  be  amend- 
ed ibid. 

Vide  f enteral  cafes  centra,  n.  ibid. 

7.  A  judgment  entered  on  the  plea- 
roll  was  amended  by  the  paper 
book  figned  by  the  Matter /£«/.  and 

51 

8.  Variance  between  the  writ  of  er- 
ror and  the  record  refufed  amend* 
ment,  though  the  cur  fi  tor's  note 
was  right  49 

9.  For  a  writ  of  error  is  a  commiffion 
to  the  judges,  and  the  Court  can- 
not amend  their  own  commiffion 

ibid. 

io.  At  common  law  no  difference  as 

to  amendments  between  civil  and 

criminal  cafes  ;  contra  ptrfiat.  47, 

S" 

11.  A  writ  of  covenant  for  a  fine,  be- 
ing an  original,  is  not  amendable 
by  common  law  or  ilatute     52,  53 

12.  No  difference  quoad  hoc  between 
actions  amicable  and  adverf.ry, 
and  5  Co.  45.  Gage's  cafe  denied  53 

13.  Variance  between  the  fart  fa. 
and  the  judgment  not  amendable, 
l??c.  vide  bis  5  a 

14.  Where  the  nifi prius  roll  may  be 
amended  by  the  plea-roll,  and 
where  not  58,  49 

15.  Venire  ret.  23  Otlob.  Diftringas 
tefted  24,  a  difconti nuance,  and 
not  amendable  5 1 

16*  In  the  diftringas  the  day  of  nifi 
friut  was  appointed  after  the  day 
in  bank,  and  after  verdict  held  not 
amendable  by  the  plea  roll ;  be- 
caufe  the  judges  authority  was  con- 
fined to  that  day  {vide  note  J  48,  49 

17.  Ejectment  againlt  feven,  all  join 
in  the  common  rule,  and  the  lflue 
was  right  in  the  plea- roll,  &c.  But 
the  nifi  prim  roll  was  again  ft  five 
only,  and  after  verdict  pro  otter. 
this  amended  by  adding  the  two 
others  48 

18.  A  demife  in  ejectment  laid  1697 
lor  96,  not  amendable  after  verdict, 


becanfe  it  would  be  another  title 
JV48 

19.  A  verdict  either  general  or  fpe- 
cial  may  be  amended  by  the  clerk 
of  affixes  notes  in  civil  cafes,  but 
not  in  criminal  47,  53 

20.  A  fpectal  verdict  has  been  amend- 
ed by  the  notes  of  the  counfel  in 
the  caufe,  and  that  after  error 
brought  47,53 

21.  An  information  may  be  amended 
after  plea  pleaded,  and  per  Holt  af- 
ter the  record  fealed  up  SL         47 

22.  A  plea  to  indictment  of  murder 
amended,  after  replication  and  be- 
fore entry  on  the  roll  ibid. 

23.  An  information  of  forgery  a- 
mended  in  ten  places  (not  material) 
without  colts  or  imparlance        50 

24*  If  a  record  in  B.R.  be  amended 
by  the  record  in  C.  B.  the  cofts  (if 
any)  mult  be  given  below  49 

25.  A  diftringas  with  a  blank  for  de- 
'  biti,  i.  e.  the  caufe  of  action,  a- 

mended  after  verdict,  as  no  lif* 
tringas  454 

26.  For,  want  of  a  diftringas  or  no 
diftringas  is  aided  by  verdict \  eonr 
tra  of  an  ill  diftringas  ibid. 

27.  If  the  plaintiff  moves  to  amend 
his  declaration  the  fame  term  the 
defendant's  plea  comes  in,  he  need 
not  give  new  rules  to  plead'      520 

28.  After  a  plea  so  iffue  or  demurrer 
joined,  while  in  paper  only,  the 
party  may  amend  his  plea,  or  waive 
his  demurrer  ibid. 

29.  See  an  appeal  amended  by  (hik- 
ing out  of  the  count  per  attomatnm 

fttUM  64 

30.,  After  judgment  by  default,  and 
error  brought,  the  declaration  was 
amended  by  the  warrant  of  attorn. 
on  the  top  of  the  roll  88 

Amerciaments,  V.  Fines  &  54. 

Amicus  Curia.  Vide  78,  447,  448. 

Ancient  Deme/nt. 

1.  Tenants  in  ancient  demefne  are 
free  as  to  their  perfons,  but  not 
their  eftates  57 

2.  The  privileges  arife  from  the  con» 

ftitution 
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Station  and  nature  of  the  tiling 
coeval  with  the  government  itfelf 

p«&  57 

3.  They  are  fuppofed  to  commence 
by  act  of  parliament ;  for  they  can- 
not now  be  created  by  grant  ibid. 

4.  When  triable  by  the  record  of 
Demefday-Book,  and  when  by  the 
country  ibid* 

5.  Ancient  demefne  is  land  un- 
der the  title  of  ttrrm  regis  in  that 
book,  and  none  other  ibid, 

6.  Ancient  demefne  lands  held  of  a 
manor  in  ancient  demefne,  are  only 
im pleadable  in  the  lord's  court 
there  56 

7.  But  where  parcel  of  the  manor 
only  is  ancient  demefne,  there  the 
particular  lands  may  be  impleaded 
in  the  king' ?  court  ibid. 

Ancttnt  demtfne  can  only  be  pleaded 
upon  a  full  affidavit.  It  is  not  a 
good  plea  if  the  lejfor  of  the  plaintiff 
only  claims  a  term,  n.  ibid. 

8.  By  a  recovery  at  common  law,  an- 
cient demefne  becomes  frank  free, 
until  reverfed  57 

9  Deceit  lies  for  levying  a  fine  of 
ancient  demefne  lands  210 


Annuity  and  Pen/ton. 

I.  The  king  cannot  grant  an  annuity 
to  charge  hisperion,  for  his  perfon 
is  not  chugtable  therewith,  though 
a  fubjed  is  58 

'2.  But  he  may  grant  it  out  of  his  ex- 
cife  or  other  branch  of  his  revenue, 
which  fhall  be  charged  therewith 

ibid. 

3.  A  petition  out  of  an  appropriation , 
though  by  prefcription,  is  fuable  in 
the  Spiritual  Court  58 

4.  For  it  could  not  begin  but  by  the 
grant  and  initiation  of  fpiritual 
pcrfons  ibid. 

5.  And  whether  granted  by  the  bt- 
Jhop's  ordinance,  or  by  his  con- 
currence with  the  patron,  the 
church  itfelf  is  charged  ibid. 

6.  Yet  fuch  annuity,  &r.  cannot  be 
relcafed  to  the  ordinary*  becaufe  it 
is  temporal  Hid. 


Appeal. 

1.  The  plaintiff  in  appeal  of  murder, 
&c.  muft  count  in  perfon,  and  can- 
not by  attorney  Page  62,  64 

2.  And  if  he  be  not  pre  fen  r,  he  may 
be  demanded  and  nonfuited    ibid. 

3.  Yet  fuch  nonfuit  is  not  peremp- 
tory,   becaufe  before  appearance 

ibid. 

4.  An  appeal  is  to  be  arraigned  in. 
French  ;  but  the  roll  delivered  in 
is  to  be  in  Latin  ibid  and  61 

5.  But  though  it  muft  be  commenced 
in  perfon,  it  may  be  profecuted  by 
attorney,  unlefs  where  wager  of 
battail  lies  6* 

6.  And  as  the  plaintiff  cannot  count, 
neither  can  the  defendant  therein 
appear  or  p'ead  by  attorney         59 

7.  Nultiel  parifli  is  a  good  plea  there* 
in,  but  not  pleadable  by  attorney 

ibid. 

8.  The  pari (h  may  be  named  and  not 
the  vill ;  for  a  parifli  is  not  intend- 
ed to  contain  more  than  one  vill 

(^)  .  .  an. 

9.  Erroneous  procefs  therein  is  aided 
by  the  defendant's  appearance  and 
pleading  to  iflae  ibid* 

10.  Miter  where  he  challenges  the 
defect  by  demurring  in  abatement* 
&c.  ibid. 

11.  And  fee  No.  1.  ib.  That  an  ad- 
journment after  a  void  plea  receiv- 
ed difcontinues  the  appeal        ibid* 

12.  What  is  fufficient  certainty  in  a 
count  on  an  appeal  60 

13.  On  an  appeal  of  murder  the  party 
may  be  bailed  by  B.  R.  though 
convicted  of  manfiaughter    61,  62 

14.  And  on  fuch  conviction  may  be 
allowed  his  clergy,  -butihall  not  be 
difc barged  thereupon  61 

15.  For  his  recognisance  is  to  (land 
till  he  has  discharged  the  appeal  by 

fci.fa.  again  ft  the  appellant   ibid. 

16.  And  fee  there  the  proceeding  on 
fachfci.fa.  and  the  arraigning  of 
the  appeal  thereon  de  novo       Ibid* 

17.  Though  the  appeal  was  put^/fc* 
die.  yet  no  discontinuance,  for  the 
certiorari  continues  it  62 

18.  Said,  an  appeal  either  by  writ  or 
bill,,   is  always  arraigned  on  the 

plea 


the    Table. 


plea  fide,  onleft  il  comes  in  by 
certiorari,  and  then  on  the  crown' 
fide  Page  61 

19.  The  recognizance  for  bail  in  ap- 
peal may  be  either  to  the  king,  or 
appellant,  but  beft  to  the  king  61 

so.  See  the  manner  of  pleading  the 
former  con  vidtion,  &c.  on  arraign- 
ing the  appeal  de  novo  ibid. 

11.  And  that  a  conviction  of  man- 
slaughter it  a  good  bar  therein, 
though  clergy  not  had  by  default  of 
the  Court  .  •  63 

22.  In  a  writ  of  appeal,  want  of  fif- 
teen days  inter  the  tefteH  ret.  cured 
by  pleading  in  chief  ibid, 

13.  See  the  cafe  of  an  infant  fuing 
an  appeal  by  guardian,  arid  the 
under- fheriff  committed  and  fined 
for  delivering  the  writ  to  him  176, 

*77 

Appearance. 

I.  Formerly,  though  a  writ  was  not 
returned,  yet  the  defendant  might 
appear  at  the  day,  either  to  fave  a 
penalty  or  his  inheritance  64 

*•  A  confuit  before  appearance  it 
not  peremptory  in  appeal,  WV.  ibid. 

Appendant  t  vide  Incident* 

Apportionment  and  Divifiom, 

1.  Where  A.  by  contract  fubjedts  him- 
self to  one  action  only,  it  cannot 
be  divided  fo  far  as  to  (object  him 
to  two  65 

2.  Ergo  indorfee  of  part  of  a  Aim  in 
a  bill  of  exchange  cannot  have  ac- 
tion for  that  part  fans  (hewing  the 
other  part  to  be  fatisfied  ibid. 

3.  So  where  the  contract  is  at  sir  it 
entire,  it  cannot  afterwards  be  di- 
vided in  an  action  ibid. 

4.  As  where  the  contract  it  to  pay  100/. 
fer  annum  for  his  fervice,  action 
lies  not  for  three  quarters        ibid. 

5.  $0  of  a  leafe  for  years  at  20/.  per 
ann.  it  lies  not  for  any  lefs  term 
than  a  year  ibid. 

6.  And  fo  of  other  contract*  for  an- 
nuities, wages,  debts,  &e.  the  Con. 
trade  cannot  be  apportioned    ibid. 

7.  Bat  if  ia  a  leafe  the  habendum  be 


for  years,  yet  the  rent  may  be  ap- 
portioned according  to  the  redden- 
dum Page  141 

Apprentices. 

1.  An  apprentice  cannot  be  booed 
nor  discharged  without  deed       68 

2.  He  is  not  affignable  over  (except 
by  the  cuftom  of  London  to  one  of 
the  fame  trade)  66,  68 

3.  Nor  is  the  'matter**  executor  bound 
to  provide  for  an  apprentice  in 
h  u (band ry,  on  5  EI.  66 

4.  Yet  the  executor  is  liable  in  cove- 
nant, if  he  does  not  indraft  an  ap- 
prentice or  find  him  another  tnaf- 
ter  66t  68 

5.  Whatever  the  apprentice  gains 
belongs  to  a  matter,  and  he  may 
have  an  action  for  it  68 

6.  A  covenant  between  the  mafter 
and  a  third  perfon,  the  fervent  be-* 
ing  no  party,  makes  no  apprentice* 
(hip  479 

7.  Service  aa  apprentice  beyond 
fea,  qualifies  one  to  ufe  a  trade  in 
England  within  5  El.   Vide  bit     67 

8.  And  following  a  trade  for  feven 
years  is  fufficicnt  without  any  bind* 
ing,  13c.  and  5  EL  a  bard  law  613 

And  note. 

9.  Jurticei  may  compel  a  mafter  to 
take  an  apprentice,  lie.  67 

10.  Jo  dices  may  d  if  charge  an  ap- 
prentice, and  aJA>  order  a  reftitu- 
tion  of  the  money  given  with  him 

ibid,  and  490 

11.  So  the  Seffions  may  difcharge 
him  by  original  order  there,  and 
order  the  money  te>  be  returned 


68,  401 
ia  fettfe- 


12.  An  apprentice  may  gaim 
ment  (though  the  matter  has  none) 
as  a  hired  fervaatj  by  14  Cor.  z. 

13.  An  order  by  fovrju  dices  for  dif- 
charging  an  apprentice,  is'c.  good, 
though  the  mailer, does  not  appear 

490 

14.  Bat  their  power  to  difcharge  ap- 
prentices extends  only  to  foch  tradee 
aa  are  named  in  the  ftatace  471, 

49a 
I  j.  'And  the  order  of  difcharge  moil 

b* 
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be  under  the  hands  and  feals  of 
four  jufticea  of  peace  Page  470 
16.  But  in  certiorari  to  remove  fuch 
order  the  very  difcharge  need  not 
be  returned,  bat  only  the  fubftance 
thereof  470 

See  alfo  Indi3mcntsk  Orders,  and 

SejsonS. 

Arbitraments, 

1.  Where  an  award  creates  a  new 
duty,  the  old  it  extinguifhed      69 

2.  But  if  it  only  ordains  a  releafe  to 
difcharge  the  old  duty,  it  is  other- 
wife  ibid. 

3.  An  award  may  be  good  though  00 
time  appointed  for  performance, 
per  Holt,  for  the  law  fupplies  the 
time  ibid. 

4.  For  whether  it  be  to  be  on  requeft 
or  tender,  or  not,  the  law  fays  it 
(hall  be  in  convenient  time     ibid. 

5.  An  award  that  the  party  or  his 
executors  (hall  releafe,  &c.  is  good, 
for  either  may  be  ufed  for  noo per- 
formance ibid. 

6.  An  award  that  a  fuit  in  Chancery 
Dull  be  di fin i fled,  is  good  75 

7.  An  award  that  all  fuits  (hall  ceafe, 
is  good  and  final ;  but  an  award  to 
be  nonfuit  is  not  74,  75 

8.  An  award  may  be  good  in  part 
and  void  in  part  .74,  83 

9.  As  an  award  to  make  genera)  re. 
leafes  of  all  demands  to  the  time 
of  the  award  is  good  for  fo  much 
as  goes  to  the  time  of  the  fubmif- 
fion,  and  void  for  the  refidue      74 

to.  An  award  to  pay  the  coils  of  fuch 

a  fuit  is  uncertain,  contra  if  to  pay 

fuch  cofts  as  the  mailer  (hall  tax  75 

Award  te  pay  cofts  means  cofts  to 

be  taxed  by  the  mafter.  n.  ibid. 

11.  An  award  that  A.  (hall  beg  l.'s 
pardon  in  fuch  manner  and  place 
as  B.  (hall  appoint,  is  void  71 

12.  Square  if  an  award  of  money  to 
be  paid  to  a  third  perfon  be  good, 
ttolefs  it  appear  to  be  for  the  bene- 
.fit  of  one  of  the  parties  74 

13.  An  award  of  a  collateral  thing 
in  fatisfaftion,  held  a  good  plea 
without  (hewing  performance     76 

14.  Money  paid  on  a  void  award  ma/ 


be  pleaded  or  taken  as  accord  with 
fatisfadion  Page  71 

15.  An  award  pleaded  as  made  de  & 
fuperpramifttsi  is  not  enough,  un- 

lefs  it  appear  to  be  fo  in/e  70 

1 6.  Qu<ere  if  an  award  unperformed, 
though  it  gives  a  new  duty,  can  be 
a  good  plea  after  time  of  perform- 
ance elapfed  69 

17.  A  parol  award  may  be  pleaded, 
ready  to  be  delivered,  &e.  75 

18.  If  an.  award  be  pleaded  without 
date,  it  mud  be  computed  front 
the  delivery  76 

19.  A  fubmiffion  by  A.  attorney  for 
B.  concerning  accounts  inter  B. 
and  C.  good  to  bind  A.  but  not  B. 

An  award,  if  \final,  is  fujfteieutly 
mutual,  n.  ibid. 

20.  A  fubmiffion  to  an  award  made 
a  rule  of  Court,  though  the  con- 
fen  t  was  only  conditional  73 

21.  An  award  made  under  a  rule  of 
Court  is  quafi  part  of  the  rule  ,  71 

aa.  And  on  breach  of  fuch  award, 
the  party  may  proceed  both  by  ac- 
tion and  attachment  at  the  fame 
time  73,  83 

The  attachment  will  be  dif charged 
if  the  party  is  in  execution  en  the 
aclion;  and  will  not  be  granted  if 
an  aclion  has  been  pren/ioufty  brought $ 
or  there  is  contrariety  of  evidence $ 
n.  ibid. 

23.  Service  of  ifubpana  held  a  breach 
of  a  rule  of  reference. made  at  nifi 
prius,  and  attachment  granted,  vide 
Attachment  73 

24.  What  a  good  caufe  to  fer  afide 
an  award  made  by  rule  of  Court, 
and  what  not  71 

And  vide  note  ibid. 

25.  Appointment  of  an  umpire  by 
arbitrators  before  the.  time  expirea 
for  making  their  award  is  .void    70 

The  arbitrators  may  appoint  the 
empire  before  they  do  any  other  ad. 
If  the  umpire  refufes,  they  may  ap- 
point another,  n.  ibid. 

26.  Yet  fee  where  an  umpirage  may 
be  made  before  fuch  time  is  ex- 
pi  recU  or  not  72 

27.  In  what  cafes  fuch  appointment 
of  an  umpire  it  revocable,  or  not  70 

28*  On 
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28.  Oo  1  reference  to  three  foremen, 
of  the  jury  (he  regularity  of  their 
proceedings  examined  into  Page  73, 

29.  In  debt  on  bond  to  perform  an 
award,  omiffion  in  the  republica- 
tion of  a  void  part  of  the  award, 
i«  no  variance  ;  aliter  if  not  void  72 

Awards  confined  Itfs  ftriclly  than 
formerly,  n.  ibid* 

See  alfo  Attachment. 

Arreft  of  Judgment. 

1.  There  are  two  fortt  of  matter  for 
which  judgment  may  be  arretted, 
visa,  in  trio  fie  and  extrinfic  yj 

2.  Intrinfic,  when  fome  matter  ap- 
pears on  the  record  itfelf  which 
renders  the  judgment  erroneous  ib. 

3.  Extrinfic,  when  fome  foreign  mat- 
ter is  fuggefted,  which  renders  the 
writ  not  only  absteable  but  abated 

ibid. 

4.  The  difference  between  the  old 
method  of  pleading  and  moving  in 
arreft,  lie.  77*7% 

5.  And  fee  No.  4.  The  method  at 
this  day  of  moving  in  arreft,  &c. 

78 

6.  The  party  has  commonly  four  days 
after  the  pofiea  brought  in  to  move 
in  arreft  77 

7.  But  if  the  difiringas  be  returnable 
within  term,  fo  that  there  are  not 
four  days  between  the  trial  and  the 
end  of  the  term,  judgment  may  be 
entered,  if  not  arreftcd  that  term 

ibid. 

8.  After  icapiatar  pro  fine  iffued,  no 
arreft  of  judgment  78 

Motion  in  arreft  of  judgment  on 

.the  crown  fide  may  be  made  at  any 

time  before  fentence,  n.  ibid. 

9.  Judgment  arretted  becaufe  more  da- 
mages recovered  than  there  ought 

663 

10.  See  the  entry  of  an  arreft  of  judg- 
ment on  a  prohibition,  where  a 
verdict  was  for  the  plaintiff      655 

11.  On  motion  in  arreft  and  rule  to 
ft«y  judgment  quoufque,  WV.  and 
afterwards  the  Court  being  divided 
no  judgment  could  be  had         17 


iz.  In  affnmpfit,  after  rerdift,  Jtfdg* 

men t  arretted  beca u fe  nudum  paQum 

Page  364 

13.  See  a  judgment  arretted  becaufe 
more  damages  given  than  there 
ought  663 

See  alfo  Judgments,    Trials,  and 
Ferdias. 

Arreft  of  the  Body. 

1.  Arreft  on  Sunday  is  void,  and  the 
party  may  have  falfe  imprifonmenc 

78 

In  what  cafes  a  per/on  may  §r  not 

be  arrefiedon  a  Sunday,  n.        ibid. 

2.  No  arreft  ctfn  be  without  adoally 
touching  the  body  79 

3.  But  if  the  bailiff  be  prevented 
from  touching,  by  tbe  party's  offer- 
ing to  ftrike  with  a  weapon,  it  is 
an  affault  ibid. 

Tbe  arreft  is  fufficiently  made  if 
tbe  party  fubmits  without  being 
touched.  The  bailiff  need  not  be  th$ 
hand  that  arrefis,  but  it  muft  be 
done  by  his  authority,  n.  ibid, 

4.  And  if  the  bailiff  once  touch  him 
in  the  arreft,  he  may  purfuc  and 
break  open  the  houfe  to  take  him 

ibid. 

5.  Or  he  may  have  an  attachment* 
or  return  a  re  (cue  again  ft  him  ibid. 

6.  Where  there  are  two  fheriffs  the 
arreft  or  neglecl  of  one  is  the  arreft 
or  neglecl  of  both  ija 

See  alfo  Efcape,  and  274 

Affault,  vide  Trefpafs  and  Arreft  3. 

Affcmblies  unlawful,  vide  Riots,  Sec. 

Affets. 

1.  If  A.  takes  a  bond  for  another  m 
truft,  and  dies,  this  is  not  affets  in 
the  hand  of  A.9$  executors  79 

2.  So  if  the  obligee  arogns  over  a 
bond,  and,  covenants  not  to  revoke, 
and  dies,  this  is  not  affets  in  the 
hands  of  the  obligee's  executor  ib. 

3.  If  the  executor  of  leffee  for  years 
enter,  feV.  no  part  of  the  profits  bot 
what  is  above  the  rent  is  affets 

ibid. 
4*  For 
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4.  For  the  tent  is  received  by  the 
executor  as  ter tenant,  and  as  ap- 

•  propriated  to  the  ufe  of  the  leffor 

5.  ^ntere  the  diftinftion  between  le- 
gal and  equitable  aflets,  and  bow 
either  are  liable  507 

6.  And  how  far  lands  are  liable  to 
pay  debts  as  aflets  80 

7.  Outlawry  upon  mefne  procefs  does 
not  make  the  debt  a  lien  upon  the 
land       ^     ^  ihid. 

8.  And  bringing  debt  upon  a  judg- 
ment is  no  waiver  of  the  lien  creat- 
ed by  the  judgment  ibid. 

9.  Where  a  debtor  pays  the  teftaWa 
debt  to  A.  with  confent  of  execu- 
tor, it  is  aflets ;  alittr  if  without 
confent  297 

10.  Unlefsjthe  executor  brings  aflion, 
and  recovers,  and  then  it  is  aflets 
even  before  execution  ibid. 
See  alfo  Executors  and  Legacies* 

Affignment. 

1.  Where  the  leflbr  himfelf  cannot 
maintain  covenant,  13 c.  his  affignee 
fliall  not  81 

2.  Ergo  the  affignee  of  a  covenant 
cannot  fue  in  England  for  rent  re- 
iervedon  lands  in  Ireland,  though 
payable  in  London  80,  8 1 

3*  The  affignee  of  a  reverfioo,  though 
by  fine,*  can  not  have  covenant  for 
the  rent,  fcfr.  without  attornment. 
%s  82 

4.  But  fee  now  the  ftatute  4,  5  Ann*, 
r.  16,  for  amendment  of  the  law 
in  this  particular  ibid. 

5.  Leflee  affigns  to  A.  A.  affigns  to 
B.fans  notice  to  the  leflbr,  yet  lef- 
for cannot  have  covenant  again  (I 
A.  for  arrears  incurred  afcer  the 
affignment  of  A.     <£>.  82 

A  mortgagee  <wbo  has  not  entered, 
is  not  liable  to  be  fued  as  affignee. 
The  affignee  is  di/cbarged  by  align- 
ing to  an  in/ofoene  per/on  unlejs  per 
fraudem,  n.  ibid, 

6.  And  Right/*  Cafe  in  1  Sid.  338. 
Rajm.  162.  2  Keb.  260.  denied  ibid. 

7.  But  admitted  he  may  have  cove- 
nant againft  A.  for  rent  due  before 
affignmenc  33  g 

See  alfo  Covenant. 


Affizt. 

1.  The  writ  in  aflize  may  be  return- 
able at  any  common  day,  or  return 
day;  alfo  the  affize  may  be  ad- 

J'^ULroel       .  Paie  ** 

2.  The  aflize  is  to  be  arraigned  in. 

French,   but  cannot  be  proceeded 
in  before  the  recognitors  appear 

3.  The  defendant  nonfuited  becaufe 
not  ready  to  count  inftanter  on  the 
tenants  demand  ibid. 

4.  But  fuch  nonfuit  not  peremptory  ; 
for  the  demandant  may  have  a  new 
"flfce  tffc 

5.  If  the  defendant  in  aflize  plead  in* 
abatement,  he  moil  plead  over  in 
bar  at  the  fame  time  83  * 

6.  No  imparlance  allowed  therein 
without  a  good  caufe,  for  it  isfef- 
tinum  remedinm  ibid. 

7.  And  where  feveral  are  defendants 
it  (hall  be  taken  by  default  againft 
fuch  of  them  as  do  not  appear  the 
firftday  ihi^ 

Affumpfits,  vide  ante  in  Aaions  on  the 
Cafe,  Sec.,  and  Breach,  &c.  poft. 

Attachment. 

1.  In  cafes  of  awards,  though  not  le- 
gally good,  attachment  lies  for  non- 
performance g. 

The  manner  of  obtaining  an  at- 
tachment, n.  Jbj^ 

2.  Aliter  ifimpoffible,  bat  the  party 
is  excufed  only  as  to  that  pare 
which  is  impoflible  74,  81 

3.  It  lies  not  for  not  performing*  an 
award  (though  made  00  a  rule  of 
Court)  without  a  perfonal  de- 
mand g. 

4.  On  award  "of  three  foremen 
(though  verdifl  given  for  fecurity) 
attachment  for  the  breach     73,  84. 

5.  For  contemptuous  words  of 'the 
Court,  attachment  without  a  role 
to  fhew  caufe  g, 

Qu.  When   the  contempt  is  only 
/worn  to  by  one  <witnefs  ibid. 

6.  When  one  is  taken  on  attachment 
for  fuch  contempt,  cjk.,  he  enters 
into  recognizance  co  anfwer  inter- 
rogatories iM% 

tie  cannot    confefi    the  contempt 
without 
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without  anfwering  interrogatories* 
except  in  cafe  of  a  re/cue  or  contempt 
in  face  of  the  Court,  n.         Page  84 

7.  On  rule  to  put  off  trial  on  pay- 
ment of  co lb,  no  attachment  for 
non-payment  83 

8.  Attachment  for  a  refcoe  is  never 
granted  upon  affidavits  only;  bat 
it  mull  be  returned  on  the  writ  586 

9.  See  an  attachment  againft  a  judge 
of  a  corporation  court,  and  what  a 
contempt  it  201 

See  alfo  Sberiftnd  page  260 

Attainder. 

1.  Attainder  of  high  treafon  by  com- 
miffion  on  28  H.  8.  c.  15.  works 
corruption  of  blood  85 

2.  But  not  attainder  of  piracy,  or 
treafon,  &c,  before  the  conltable 
and  marfhal,  or  admiral  ibid. 

3.  One  attainted  for  counterfeiting 
the  coin  on  8,  9  JP.  3.  forfeit* 
lands,  but  corruption  of  blood  is 
faved  ibid. 

4.  So  that  the  forfeiture  and  the  cor- 
ruption arediftinft  parts  of  (he  pe- 
nalty, and  one  may  be,  and  the 
other  not  ibid. 

5.  In  attainders  of  felony  the  for- 
feiture to  the  lord  is  only  by  way 
of  e  fcheat  fro  deft  flu  tenentis    ibid. 

6.  And  the  not  defending  is  but  the 
confequence  or  effect  of  fuch  inca- 
pacity ibid. 

7.  But  in  treafon  the  lands  come  to 
the  crown  as  an  immediate  forfeit- 
ure, and  not  as  an  efcheat        ibid, 

8.  An  executor  may  bring  error  to 
revcrfe  the  aitainder  of  the  teiiator 

295 
See  alfo  Treafon. 

Attorney  and  Solicitor. 

i.  The  flat.  3  Jac.  1.  c.  7.  extends 
only  to  attornies  of  the  courts  at 
IVeflminfler,  and  not  to  attornies  of 
inferior  courts  86 

An  attorney  mufi  deliver  bis  bill 
a  tucntb  before  the  commencement  of 
the  ait  ion.  The  items  of  the  bill 
cannot  be  examined  en  an  enquiry  or 
at  ni/i  prius,  n.  ibid. 


2.  That  datute  may  be  pleaded  to 
debt  and  indebit.  a£ump.%  onlefa  a 
fpeciai  promife  laid,  but  then  not, 
nor  to  an  infimul  comp.         Page  Zb 

3.  -An  attorney  is  not  compellable  to 
appear  for  any  one,  unlefs  be  takee 
his  fee  or  backs  the  warrant        87 

4.  Where  an  attorney  appeara  for 
any,  the  Court  will  not  qucftion 
his  authority,  but  leaves  the  party 

.  to  his  adion  $6 

5.  Nor  (hall  a  judgment  be  fei  afide 
for  that  he  appeared  without  war- 
rant, if  he  be  fuf&cient;  eomtra,  if 
inefficient  88 

6.  And  his  confent  to  accept  an  iflue, 
£sV.  after  judgment  figned,  binda 
the  client,  though  contrary  to  his 
exprefs  order  86 

7.  Where  an  attorney's  bill  on  aflion 
brought  by  his  executor  (hall  be 
referred  to  the  mailer  or  not,  wide 

8.  Where  writings  come  to  his  bands 
at  an  attorney,  the  Court  will  on 
motion  make  a  role  to  redeliver 
them  87 

9.  But  where  they  come  to  his  hands  - 
in  any  other  manner,  the  party  mod 
refort  to  his  action  ibid. 

10.  A  warrant  of  attorney  for  the 
plaintiff  in  the  principal  a&ion 
cannot  extend  to  the  fuit  again  ft 
the  bail,  but  there  muft  be  a  new 
warrant  »  89 

1 1.  A  judgment  by  confeffion  upon  a 
warrant  of  attorney  may  be  entered 
in  the  vacation  as  of  the  term  pre- 
cedent, though  the  defendant  died 
in  the  vacation  87 

12.  But  a  pofi  terminuses  roll  cannot  bo 
filed  without  leave  of  the  Court 

ibid. 

1 3 .  A  memorandum  was  amended  by 
the  warrant  of  attorney  on  the  fame 
roll  88 

14.  Till  a  warrant  be  filed  or  entered 
it  is  not  a  matter  of  record,  bntone 
may  appoint  an  attorney  in  court 
upon  record  ibid. 

15.  See  the  ancient  practice  of  enur- 
ing warrants  of  attorney  on  adif- 
tincl  roll,  and  when  altered     ibid. 

16.  A  remit  tit  dampnm  may  be  by  at* 
torpey,  but  a  retraxit  moft  be  /» 
propria  ferfona  89 

17.  An 
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17.  An  attorney  .defendant  may  have 
the  venue  changed  from  any  other 
county  ioMiddlefex  (vide  Bar  rijter) 

1  Page  668 

1 8.  See  an  attorney  fined  5 1 5 

See      ftlfo      Abatement,      Privilege, 
Rules  of  Courts  &c 

Attornment. 

I.  Leflbr  makes  a  lecond  leafe,  and 
before  the  firft  expires  levies  a  fine* 
Attornment  by  the  firft  leflee  to  the 
con  a  fee  is  fufficient  90 

3.  In  pleading  a  feoffment  of  a  ma- 
nor, it  is  not  neceflary  to  Jhew  the 
attornment  of  the  tenants  ^       91 

3.  Attornment  is  pleadable  without  a 
venue,  but  triable  only  where  the 
laad  lies  ibid. 

4.  Upon  ifiue  non  concejfrt,  attorn* 
ment  need  not  be  given  in  evidence 

90 

5.  Affignee  of  a  reverfion  though 
granted  by  fine,  could  not  have  ac- 
tion for  rent  without  attornment  82 

€.  But  this  now  remedied  by  the  fta- 
tute  4  fcsf  5  Ann.  c.  16.  for  amend- 
ment of  the  law  ibid. 

Audita  Querela. 

1.  This  in  itfelf  is  no fuper/edeat,  and 
therefore  execution  may  be  taken 
forth,  unlefs  %  fuperfedeas  be  actu- 
ally fued  92 

1.  And  if  the  audita  querela  be  found- 
ed on  a  deed,  that  muft  be  proved 
in  court  before  9l  fuperfedeas  ihall  be 
granted  ibid. 

3.  If  an  audita  querela  be  founded  on 
a  record,  or  the  party  be  in  cufto- 
dy,  the  procefs  upon  it  is  zfci.fa. 

ibid. 

4.  Bat  if  grounded  on  a  matter  of 
fa&,  or  the  party  not  in  cuftody, 
the  procefs  is  a  venire  and  diftrefs 
infinite  ibid. 

5.  Where  the  party  is  in  execution, 
he  may  either  have  zfci.fa.  owe- 
mire  ibid. 

6.  Where  two  nichils  are  returned,  the 
Court  will  relieve  on  motion  with- 
out an  audita  querela  93 

7.  A.  on  judgment  againfl  him  rcn* 
Vol.  il. 


ders  himfelf,  but  never  gives  no- 
tice to  the  plaintiff,  nor  gets  the 
bail  discharged,  and  the  plaintiff 
on  fei.fa.  gets  judgment  again  it 
the  bail,  the  Court  would  not  re- 
lieve them  on  motion,  but  put 
them  to  their audita  querela  Page  101 
$.  One  taken  in  execution  on  an  au- 
dita querela  msy  be  bailed         105 

Seeajfo/0f#  264 

Averments. 

i.  Where  promifes  are  mutual,  per- 
formance or  tender,  &c.  muft  be 
averred    ,  112,  172 

2.  So  where  one  thing  is  to  be  done  . 
>    as  the  confederation  of  the  other  in 

contracts,  &c.  113,  171 

3.  Where  and  in  what  cafes  consider- 
ations in  ajfumpfiu  muft  be  averred, 
vide  23,  24,. 25,  29 

4.  Where  the  replication  muft  con- 
clude to  the  country,  and  where 
with  an  averment  2 

5.  Where  joint- tenancy  is  pleaded  in 
abatement,  the  life  of  the  other 
joint- tenant  not  named  muft  be 
averred  32 

6.  On  adminiftration  granted  to  A* 
during  the  abfence  of  B.,  the  narr. 
muft  aver  that  B.  is  abfent  42 

7.  Where  an  award  is  pleaded  to  be 
made  before  the  day,  ready  to  be 
delivered  need  not  be  averred      69 

8.  A  parol  award  may  be  pleaded 
with  averment  of  ready  to  be  deli- 
vered, Sec.  75 

9.  Where  ufes  may  be  averred  by  pa- 
rol or  not,  vide  676 

to.  No  averment  can -be  admitted  of 
a  truft  to  fuperftitious  ufes  by  the 
ftatute  of  frauds  162 

1 1 .  Any  matter  out  of  a  deed  that  al- 
ters the  cafe  cannot  be  averred  197 

22.  Nor  is  any  averment  to  be  re- 
ceived againft  the  exprefs  words  of 
a  deed  or  will  227 

13.  Where  a  matter  is  averred  to  be 
within  the  jurifdicYion,  the  defend- 
ant muft  plead  to  the  jurjfdidioa, 
orelfe  iseftepped  202 

14.  See  of  averments  in  indictments 
on  5  Eliz  ,  that  it  was  a  trade  at 
the  time  of  the  aft  61 1 

Hh  15.  Where 
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15.  Where  ufesmay  be  averred.  Wi 
Page  676,  678 

Sec  alfo  Declarations,    Efieppel,  and 
Pleadings, 

jfvovurj,  vide  Replevin* 

Authority. 

1.  ft  is  effential  to  a  deputy  to  have 
the  fame  power  with  his  principal 

2.  And  a  covenant  of  condition  to 
re  lira  in  fuch  power  is  void  96 

3.  And  he  may  do  all  ads  that  his 
principal  could,  except  making  a 
deputy  ibid. 

4.  Bit  though  he  cannot  make  a  de- 
puty as  to  his  whole  power,  yet  he 
may  impower  him  to  do  particular 
acts  ibid. 

5.  As  a  deputy*fteward  of  a  court- 
.    baron   may   impower  another    to 

hold  a  court,  take  furrenders,  &c 
56,97 

6.  And  fuch  under-deputy  may  either 
act  in  his  own  name,  or  elfe,  recit- 
ing his  authority,  act  in  the  name 
of  the  deputy  or  principal  97 

7.  Except  an  under- fherifF,  who  mult 
act  in  the  high  fheriff's  name,  be- 

.    caufe  the  writs  are  fo  directed,  fcfr. 

ibid. 

8.  The  acts  of  a  fteward  defaao  axe 
&ifficient  among  tenants  of  a  ma- 
nor ibid. 

0.  Autherity  given  by  letter  of  attor- 
ney may  be  either  general  or  fpe- 
cial  ibid. 

20.  And  though  particular  authori- 
ties cannot  be  varied  from  in  mat- 
ter of  fubftance         ibid,  and  658 

11.  Yet  if  dnly  a  variance  in  circum- 
ila  n  ce  i  c  m  ay  be  good  97 

12.  Princi-pal  officer  anfwerable  both 
co  himfelf  and  deputy  18,  19 

15.  Yet  the  deputy  is  alfo  chargeable 
as  a  wrong-deer  ibid. 

14.  Where  an  authority  is  given  to 
j unices  of  peace  it  mult  be  exactly 

.     purfued  475 

15.  See-other  kinds  of  authorities 

363.  419,  442,  454,  467,  fcfe. 
See  alfo  Power* 

Award%  vide  Arbitrement. 


B. 


Bail  in  Civil  Cafes. 

l.gEE  the  rules  of  practice  abonY 

putting  in  bail  and  excepting* 

thereto.  Page  89 

2.  In  debt  on  bond,  though  the  de- 
fendant fays  it  was  uftirious,  or  per 
durefs,  it  mail  not  excufe  from  fpe- 
cral  barf  locr 

3*  Special  bail  in  radebit.  ajjump.,  fo 
for  money  won  at  play,  per  Holt 
contra  2  ibid* 

4.  But  not  in  debt  on  bond  toper- 
form  covenants,  yet  with  refpect  to 
the  breaches  and  the  damage  there- 
by (the  meafure  of  which  fhali  be 
taken  from  the  plaintiff's  oath)  it 
may  .  ibid. 

5.  In  B.  R.%  if  the  fam  recovered  ex- 
ceed the  iu  m  in  the  at  etiam  bilLt, 
the  bail  is  not  liable-  10s 

To  what  extent  bail  are  liable,  n. 
ibid. 

6.  On  removal  by  habeas  corpuo  fpe- 
ciai  bail  muft  be  given  in  here,  ex- 
cept i  n  cafes  of  executors  98, 

tor,  ioz 

7.  But  on  fuch  removal  the  Court 
will  examine  the  caufe  of  action, 
and  take  bail  accordingly        ibid. 

8.  And  on  removal  out  of  an  inferior 
court,  the  plaintiff  is  bound  to  ac- 
cept the  bail  below,  except'in  Lon- 
don 97 

9 .  For  the  fufficiency  of  bail  in  London 
is  at  the  peril  of  the  clerk  who  ia 
refponfible,  and  the  plaintiff  can* 
not  except  there  ibid. 

10.  Yet  in  debt  againft  executor  on 
a  judgment  fuggefting  a  drvafta* 
<vit%  he  lhall  give  bail ;  for  there 
the  action  is  in  the  debet  &  detinet 

9* 
11*  And  on  removal  by  habeas  corpus 

where  fpecial  bail  was  below,  he 

ihall  give  bail  to  appear  within  two 

terms,  but  not  to  pay  the  condemn 

nation  ibid. 

j 2.  On  error  in  parliament  of  a  judg- 
ment affirmed  in  B.  R.  new  bail  is 
required  97 

13.  For  the  firft  bail  does  not  extend 

Co  cofts  affcifed  in  the  Houfe  of 

Lorda* 
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tords,  therefore  a  new  recognis- 
ance is  to  be  Peg*  97 

14.  One  charged  in  cuftody  of  the 
iherifFs  of  £.  was  difcharged  on 
common  bail  for  want  of  proceed- 
ing in  two  terms,  by  4,  5  J^.  3. 

98,  99 

1$.  In  an  action  on  a  replevin-bond 
common  bail  fhall  be  admitted  99 

16*  The  merits  of  the  cafe  not  to  be 
examined  into  upon  bailing  {'vide 
Jupra  7.)  99,  100 

There  is  a  difference  between  the 
King**  Bench  and  Common  Pleas  in 
this  refpecl,  n.  ib.  J^j(.  /amen,  & 
vide  Cooke  «v.  Bobree,  H.  EL  10. 

17.  If  the  fheriff  takes  inefficient 
bail  for  appearance,  and  the  plain- 
tiff  refufe  it,  he  is  liable  to  an  ac- 
tion, aod  may  be  alfo  amerced    99 

18.  The  fheriff  may  take  bail-bond 
on  attachment  for  contempt,  but 
the  profecutor  may  refufe  to  accept 
it        fc  608 

19.  Bat  if  in  either  cafe  the  plaintiff 
take  aft  alignment  of  the  bail-bond 
(though  infufneient)  the  Court  will 
not  amerce  ^  99 

20.  A.  recovers  in  three  actions  where 
were  three  bails,  the  defendant 
rendered  himfelf,  and  one  of  the 

,  bails  entered  an  exoneratnr  on  the 
bail-piece;  this  does  not  difcharge 
the  reft  till  exoneratur  entered  for 
them  alfo  98 

How  to  obtain  an  exoneratnr,  n. 
ibid* 
Si.  So  J.  on  judgment  agalnft  him 
renderf  himfelf,  but  gives  the 
plaintiff  no  notice,  nor  discharges 
the  bail-piece;  and  theplaintiffon 
fci.fa*  gets  judgment  againft  the 
bail,  and  the  Court  would  not  re- 
lieve becanfe  no  exoneraiur  entered 

101 

42.  Though  a  render  before  return 

of  the  latitat  is  not  pleadable  to  an 

action  on  a  recognizanceof  bail  ibid. 

tVitbin  what  time  principal  may 

bo  tendered  to  difcharge  the  bail. 

Suing  on  recognizance  in  a  different 

-    court  will  not  refirain  tbe  time,  n . 

ibid. 

45.  Yet  the  Court  ex  officio  allowed  it 

on  the  latitat,  as  well  as  on  ijci.fa.9 


and  denied  the  cafe  of  Miles  and 
Bateman%  3  Keb.  Page  IOJ 

24.  And  note,  render  in  dilcharge 
of  bail  in  an  action  will  not  dif- 
charge the  bail  oh  an  indictment 

J&2/7  in  Criminal  Cafes* 

1.  One  committed  for  treafon  or  fe- 
lony it  to  enter  his  prayer  on  the 
habeas  corpus  act,  to  be  tried  the 
firft  week  of  the  term  or  day  of  M* 
fionf  after  his  commitment        103 

2.  But  if  an  act  fafpends  the  power 
of  bailing  for  a  time,  there  heneed 
not  enter  his  prayer  till  the  firft 
week  in  term  or  day  of  feflions  af- 
ter the  expiration  of  fuch  act    103 

3.  Yet  Lord  AyUfbury  was  bailed 
though  no  prayer  entered  in  time, 
becaufe  long  imprifonedj  trial  de- 
layed, and  life  in  danger  104 

4.  One  committed  for  aiding  an 
efcape  of  D,  committed  for  trea* 
foo,  was  bailed  for  default  of  pro- 
secution 103 

5.  One  indicted  of  murder  ought  not 
to  be  bailed  upon  affidavits  of  the 
evidence  104 

6.  But  one  found  guilty  of  murder 
by  the  corooer's  inqueft  only  is 
bailable,  contra  if  indicted       ibid. 

7.  One  indicted  of  murder,  and  found 
guilty  of  manslaughter,  not  bail- 
able before  clergy  bad  103 

8.  Yet  Lifle%  who  was  indiftad  *£ 
murder  and  found  guilty  of  mac* 
/laughter,  was  bailed  before  clergy 
had  ^  ibid. 

9.  So  in  appeal  of  murder  and  found 
guilty  of  manslaughter,  one  waa 
bailed  before  clergy,  ^>.       61,  Cz 

xo.  M.  committed  for  forging  in- 
doriementi  on  bank-bills,  bailed, 
4>n  a  habeas  corpus,  becaufe  only  a 
great  mifdemeanor  104 

11.  But  upon  error  of  a  conviction 
for  a  forcible  detainer,  the  defend- 
ant was  refufed  to  be  bailed      ic€ 

J  2.  Becaufe  in  execution  for  the  fine, 
i.  e.  100 /.,  though  the  long  vaca- 
tion coming  on  ibid. 

13.  Yet  one  taken  on  excom.  cap.  is 

bailable,  while  the  ret,  of  tbe  ha- 

libi  bias 
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leas  corpus  is  under  confederation 
Page\o$ 

14.  See  ihcrc  the  manner  of  entry  of 
fuch  bail,  and  condition  of  the  re- 
cognizance ibid* 

15.  But  bailing  during  confident  ion  v 
(as  13.)  is  difcretionary,  and  the 
court  will  refufe  k  if  he  pleads  a 
falfc  plea  .  106 

Bailiff. 

1.  A  corporation  aggregate  may  ap- 
point a  bailiff  to  diltrain  without 
deed  191 

2.  In  replevin,  if,  the  defendant 
makes  conufance,  or  jollifies  a 
bailiff  to  J.  •&  a  traverfe  of  the 
command  of  J.&.  is  fufhxient  107 

3.  So  in  trefpafs  for  taking  cattle  or 
goods,  for  in  thofe  cafes,  though 
J.  &  may  have  a  right  to  take  the 
cattle,  &c.  yet  a  ft  ringer  can  net 
juftify  the  taking  hot  by  his  com- 
mand, tsV.  ibid. 

4.  But  alitzr  in  trefpafs  quart  olaufum 
/regit ;  for  there,  though  the  de- 
fendant juftifies  as  bailiff,  or  by 
command  of  J.  S.  the  plaintiff 
ihall  nor  traverfe  the  command,  be- 
caufe  it  would  admit  the  truth  of 
all  the  reft  of  the  plea  ibid. 

£•  In  trefpafs  on  a  juftification  as 
bailiff  to  a  court  leet  for  levying 
ah  amercement,  fome  eftreatof  the 
court  or  warrant  of  the  fteward 
mu(l  be  ihewn  ibid. 

6.  Note*  in  replevin  the  bailiff  is  an 
aftor,  and  (kail  recover  upon  the 
merits  10& 

7.  But  in  trefpafs  the  bailiff  is  only 
to  excufe  the  wrong,  and  recovers 
nothing  ibid. 

Bakers,  vide  Weights  and  Meafurt$% 

Bankrupt. 

1.  An  innkeeper  held  not  within  any 
of  the  ftatutes  about  bankrupts, 
though  alfo  a  part-owner  of  a  ihip 

109 

An  innkeeper  filling  liquors  tut  of 

the  boufe  to  any  per/on  who  applies, 

.   is  <witbin  tbe  bankrupt  laws,  n.    ib. 

2.  So  a  buying  and  idling  under  a 


particular  reftraint 'is  not  ttithfll 

the  flatute  Page  no 

j.  But  an  Englijb  fubjecY trading  from 

foreign  parts  may  be  a  "bankrupt 

ibid. 

Any  per/on  trading  to  England, 

and  being  there  occafionally,  may  b$ 

made  a  bankrupt  on  an  aB  commit- 

ttd  in  England,  n.  ibid. 

4.  If  a  defendant  renders  bimfelf  in 
difebarge  of  bail,  and  lies  two* 
months,  he  is  *  bankrupt  from  the 
arreft  ill 

5.  Yet  adjudged  though  lying  inr 
prifon  upon  arreft  makes  a  bank- 
rupt, it  is  othcrwife  if  he  putt  in? 
bail  1 10 

6.  Outlawry,  after  an  aft  of  bank- 
ruptcy committed,  ihall  not  defeat 
the  intereft  the  creditors  have  ac- 
quired in  his  eftate  10& 

7.  Yet  a  purchafer  after  fhall  not  be 
impeached  by  a  commiffion  fued 
live  years  after  the  bankruptcy  109 

8.  A  plain  aft  of  bankruptcy  cannot 
be  purged  by  dealing  afterwards  5 
aliter  if  doubtful  only,  (and  note 
accordingly,)  lie* 

9.  An  aflignee  has  property  by  rela- 
tion from  the  time  of  the  bankrupt- 
cy, fo  as  to  avoid  all  mefne  aft* 

111 

Not*  of  cafes  concerning  tbe  rclaM 

tion  to  the  a&  of  bankruptcy     ibid* 

10.  See  the  judges  refolutions  on  the 
ftat.  1  &f  5  Ann.  again  ft  frauds 
committed  by  bankrupts   in,  112. 

1 1 .  A  mortgagor  or  purchafer  precc- 
dent,  though  by  a  defective  con- 
veyance, to  be  preferred  before 
the  afSgnees  of  bankruptcy       44a 

Bargain  and  Sale  of  Goods* 

i.  Earned  only  hinds  the  bargain* 
and  gives  the  buyer  a  right  to  de- 
mand the  goods  113. 

2.  But  notwithftandiag  earneft,  the 
money  is  to  be  paid  on  fetching 
away  the  goods ;  and  a>  demand 
fans- payment  is  void  ibid* 

3.  And  if  the  buyer  does  not  come  to 
pay,  the  feller  ought  to  go  and  re- 
qneft  him,  and  if  then  he  does  not 
pay,  &V.  in  convenient  time,  the? 
agreement  is  diiToivcd  ibid. 

♦     4,  Where- 
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4»  Where  one  thing  is  to  be  the  con- 
.  fidcration  of  the  other,  though 
there  be  mutual  promifes,  per- 
formance mall  be  averred Page  112 

5*  As  if  I  fell  you  toy  borfe  upon 
your  paying  me  io/.  I  cannot 
Jiave  the  money  without  a  delivery 
or  tender  of  the  horfe,  nor  you  my 
horfe  without  averring  payment  or 
tender  and  refufal  of  the  money 

6,  So  where  mutual  promifes  are  to 
transfer  ftock  on  payment  of  fo 
much  money  1 1  z 

7.  Bat  alitor  where  a  time  is  limited 
for  the  performance  on  one  part 

113,171,172 
t»  If  J.  and  B.  come  to  a  ihop,  and 
J.  fays  to  the  feller,  let  B.  have 
fiich  and  fuch  goods,  and  I  will 
fee  you  paid,  &V.  the  law  intends 
uf.  to  be  the  buyer,  and  £.  to  act 
(  but  as  A'\  fervant  23 1 28 

Bar  9m  de  Petri* 

Baron  and  Ptmt. 

X.  Action  againft  a  feme  covert  al- 
lowed good*  her  hoiband  being 
alien  enemy  and  in  France  :  for  a 
divorce  fhall  be  intended  1 16 

In  <wbat  cafes  aftme  covert  may 
tefuedquz&fok  by  reafon  ofafepa- 
ratt  maintenance,  &c.  n.  ibid. 

Feme  covert  after  Separation,  and 
the  bujband  gone  abroad t  liable  ta 
be  made  a  bankrupt,  n.  ibid. 

2.  The  huiband  held  liable  to  the 
wife's  contract  as  a  feparate  trader, 
bfc.  becaufe  they  cohabited,  per 
Holt  113 

3.  Wife  cannot  charge  her  hoiband 
after  notorious  reparation,  though 
byconfenrand  feparate  allowance, 

116 

4.  Nor  is  he  bound  by  her  contracts, 
or  liable  even  for  neceflaries,  after 
a  notorious  elopement,  unlefs  he 
take  her  again  116,  119 

j,  Bu;  if  he  turns  her  away  he  gives 
her  credit  for  necefcrics  wherever 
(he  goes,  per  Holt  118 

Nott  refpeBing  tbt  liability  of  a 
bufbani  to  anfwtr  for  ntctjfaries  for 
fa  vfift  ibid. 


6.  And  while  they  cohabit  he  fhall 
anfwer  her  contra&s,  ctfr.  for  by 
cohabiting  his  iflcnt  is  presumed, 
per  eundem  Pa%e  1 1 8 

7.  Contra  where  the  hufband  cxprefsly 
dififlents  beforehand,  by  notice  to 
the  owner  or  his  fervant,  per  eun- 
dem  ibid. 

8.  If  flie  takes  up  materials  as  filks, 
tyc.  and  pawns  them  before  made 
into  clothes,  he  is  not  liable ;  for 
they  never  came  to  bis  ufe.  Con- 
tra if  made  up  and  worn,  per  Holt 

ibid. 

9.  Action  lies  not  on  a  promife  of 
marriage,  except  the  contract  ia 
mutual,  for  other  wife  it  was  only 
nudum  pad  urn  24 

Nott  refpe£ing  promifes  of  mar- 
riage ibid. 

10.  A  contract  of  marriage  per  verba 
dtprafenti  is  a  marriage  defaBo 

437,  438 

11.  And  whether  per  verba  de  pra- 
fenti  or  dtfuturo  is  cognizible  in 

the  fpiritual  court,  and  their  fen- 
tence  is  binding  437 

12.  Vet  held  that  marriage  by  a  mere 
layman  was  void,  and  a  cobabita,- 
tion  thereupon  did  not  entitle  the 
man  to  ad m migration  of  the  wo- 
man's goods  119 

13.  For  on  his  demanding  a  right 
due  to  ha/bands  by  the  ecclefiafti- 
cal  law,  he  mud  prove  himfelf  a 
hufband  by  the  fame  law  120 

14.  £>u*re  in  cafe  of  fuch  hufband's 
death,  if  it  fhall  entitle  the  feme 
and  iflue  to  a  diilribution        ibid. 

15.  Note,  the  form  of  pleading  a 
marriage  is,  That  it  was  per  pre/- 
byterum  faerie   ordinibtu    conftitut. 

ibid* 

16.  Yet  in  debt  by  baron  and  feme 
nunoues  accouple,  6fr,  is  no  plea,  for 
a  marriage  dcfaclo  is  fufficient  437 

17.  Nor  can  the  fpiritual  court  annul 
a  marriage  after  the  parties  are 
dead,  becaufe  they  proceed  pro 
faint e  anima  121 

18.  Yet  evidence  at  common  law  was 
admitted  to  baftardise  a  peer,  even 
after  the  death  of  himfelf  and  pa- 
rents  (dnrum)  120, 121 

19.  The  huiband  may  releafe  cods 
adjudged  to  the  wife  in  the  fpiritual 

Hh  3  court, 
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eoort,  unleft  a  reparation  be,  and 
alimony  allowed  Page  115 

SO-  He  aldne  mud  bring  the  ad  ion 
for  work  done  by  ber  during  co- 
verture,  onlefi  an  exprefs  promife 
be  made  to  her  114. 

Where  the  wife  may,  muft,  or  may 
not  join  in.  a&ions  en  coniraSs,    n. 

ibid. 

Si.  And  the  advantage  of  foeh  work 
fhajl  not  forvive  to  her,  but  go  to  - 
the  hu (band's  executors  ibid. 

f  2.  But  money  earned  by  her  living 
feparate  (hall  go  towards  her  own 
maintenance  118 

93.  Trover  by  baron  and  feme,  ad 
dampnnm  of  both,  held  naught  af- 
ter verdili  3  for  the  poflcffion  and 
property  of  the  wife  is  veiled  in 
the  hufband  1 14. 

IVbere  the  nvife  may  join  in  trover 
tar  replevin,   n.  ibid. 

Trefpafs  againft  baron  and  feme 
for  taking  goods  and  converting  ad 
ufum  iplorum,  good  id.  ib. 

34.  But  trefpafs  by  him  for  impri- 

.  fonment  of  the  wife,  per  quod  ne- 
gotia  viri  infe&a  reman,  ad  damp. 
of  both,  held   well  after  vcrdidt 

"9 

In  nubat  anions  relative  to  the 

t erf  on  of  the  wife /be  may,  mufi,  or 

may  not  be  joined,  n.  ibid. 

£5.  For  matter  may  be  alleged  in 
aggravation  of  damages,  for  which 
no  action  will  l;e  ibid, 

$6".  Hufband  pf  a  feme  executrix 
gives  a  new  day  to  the  teftator's 
debtor,  who  then  makes  a  new 
promife,  t$c.  he  may  bring  ajjfump- 
ft  thereon  without  joining  the  wife 

117 

$7.  But  if  he  dies  before  recovery  (ho 
is  reflored  to  her  former  right,  for 
the  duty  was  not  extinguifhed  by 
the  new  promife  ibid* 

xB.  Afei.fq.  by  baron  and  feme  on 
a  judgment  recovered  by  her  while 
fole,  if  after  execution  awarded, 
flie  dies,  it  furyives  to  the  huf- 
band 116 

£9.  Jn  aa>  aclion  againft  baron  and 
feme  he  (hall  give  bail  for  appear- 
ance both  for  him  and  his  wife  115 
Wkv*  *$*  wife  being  arrffttdi  or 


taken  in  execution,  is  difcbarged  cm 

not,  n.  Page  119 

A  feme  covert    obtaining  credit 

quafi  fole  not  relieved   on    motive 

id. ibid. 

30.  But  where  one  adion  againft  the 
hufbind  only,  he  can  no*  declare 
againft  him  and  his  wife  ibid. 

31.  In  an  a&ion  againft  both  for  a 
battery  by  the  wife  while  he  was  in 
prifon,  a  declaration  cannot  be  de- 
livered at  the  prifon  againft  bin 
fcf  ux.f  but  procefs  muft  be  foed 
againft  the  wifc,and  (he  arretted  ^14. 

32.  The  wife  may  juftify  an  aflault 
in  defence  of  her  hufband  407.437 

33.  Hufband  and  wife  covenant  to 
levy  a  fine  of  the  wife's  land  to  the 
ufe  of  the  heirs  of  the  body  of  the 
hufband  on  the  wife  begotten,  ia 
void  675 

34.  A.  marries  B.  living  a  former 
wife,  and  receives  her  rents,  &e, 
B.  may  have  indeb.  affump.  as  for 
money  received  to  her  ufe,  the 
hufband  paving  no  right  to  receive 

it,  e^r.  28 

35.  A  covenant  before  marriage,  to 
releafe  toe  wife's  guardian  after,  fee 
afide  in  equity  158 

36.  If  baron  and  feme  declare  on 
indeb.  affnmp.  to  them  as  executors 
on  a  nonfuit,they  fhall  pay  coft;s  207 

37.  A  warrant,  £&.  by  a  feme  fole, 
is  revoked  by  her  marriage  after 

399 
Barretry,  vide  fjftr*.. 

Barrifiers  at  Lavf* 

1.  If  a  defendant  be  a  barrifter  or  at- 
'torney,  &c.  attending  the  court, 

Jie  may  have  the  venue  changed 
to  Middlefex  from  any  other  coun- 
ty      '    v  668 

2.  Alfo  a  trial  at  bar  ia  feldom  denied 
to  any  gentleman  at  the  bar  or  offi- 
cer of  the  fourt  651; 


1.  The    rule    that    none    (hall  *  be 

baftardized   after  his  death  holds 

only  in  cafe  of   baftard  eigne  and 

mulier  puifne  (vide  Baron  and  Feme  J: 

17*18,  tap,  121 


THE     TABLE, 


2.  Bat  the  fpiritual  court  cannot  an- 
nul a  marriage,  or  baftardize  iffue 
after  the  party's  death       Page  548 

3.  A  child  begotten  after  divorce  a 
menfa  &  thqro  only  fball  be  taken 
tobeabaftard  123 

4.  Alitor  after  a  voluntary  fepara- 
tion,  onleis  found  that  the  huf- 
band  had  no  accefs  ibid. 

5.  So  if  the  hu(band  be  beyond  fea 
daring  the  whole  time  of  her  going 
with  child,  it  is  a  baftard  122,  534 

6.  Contra  if  he  were  here  at  all  during 
that  time,  for  then  accefs  would 
be  presumed  122 

Any  proof  of  non- accefs  isfvjEcitnt,  a. 

ibid. 

7.  A  baftard  child  is  generally  to  be 
fettled  where  it  is  born  485 

8;  But  if  bora  in  B.  pending  an  ille- 
gal order  for  removing  the  mother 
thither,  it  it  no  fettlement  there 
121,474,5*2 

9.  Nor  does  the  juftice'a  order  for 
maintenance  determine  the  hazard's 
fettlement  123 

10.  Money  may  be  ordered  to  be 
paid  to  the  overfeers  for  mainte- 
nance of  a  baftard  child  122 

fi.  Juftices  may  order  payment  of  a 
fum  in  grofs  for  that  purpofe      1 24 
12*  Order  to  pay  fo  much  per  week 
till  it  be  fourteen  years  old,  is  ill 
121,478 
They  muft  refide  with,  their  mo- 
thers till /even  years  old,  but  the  pa* 
rijb  where  they  are  fettled  is  liable  to 
ma  order  for  their  maintenance,  n.  ib. 

13.  Order  for  maintenance  quailed 
becanfe  the  words  of  adjudication 
were  in  the  Angular  number  for 
the  plural  122 

14.  An  order  of  baftard y  under  the 
hands  of  more  than  two  juftices  is 
good9  if  one  of  them  be  of  the  quo* 
rum  477 

25.  From  an  order  of  baftardy  the 
appeal  muft  be  to  the  next  quarter* 
fefions  482 

The  decifion  was  to  the  next  gene* 
ralfefions,  audits  being  to  a  quarter* 
ftjjions  was  held  infuffUient,  unlefs  it 
appeared  that  no  general  feffions  in* 
tervened',  but  tip  contrary  has  been 
fince  ruled,  n.  ibid. 

jj>.  Pity  To  the  next  (quarter)  fef- 


fions after  notice  to  the  reputes} 
father  of  the  firft  order,  baftards 
are  fettled  where  born  P.  480,  485 
Baftards-are  fettled  where  born  482 

17.  On  motion  to  qu»(h  an  order  0/ 
baftardy,  the  reputed  father  muft 
be  prefent  in  court  475 

lSf  By  28  EL  c.  3.  feffions  muft 
proceed  on  the  reputed  father's  re. 
cognizance  122 

19.  But  by  3  Car.  1.  p.  they  may 
commit  him,  tffc.  ibid. 

20*  Stat  13,  14 Car.  2.  c.  12.  feci. 
21.  relates  to  the  maintenance  of 
poor  children  not  baftards  123 

Bill  of  Exceptions,  vide  Trial. 

Bills  of  Exchange.    . 
t.  At  common  law  the  drawer  was 
not  chargeable  unlefs  he  had  no- 
tice of  the  drawee's  non-payment 
in  convenient  time  127 

What  notice  muft  be  given t  and 
how  it  muft  be  alleged,    n.  128 

2.  And  convenient  time  is  to  be 
guided  according  to  the  ufage  of 
traders  and  particular  circumftan- 
ces  of  cafes  133 

What  is  reafonalle  time  for  pre* 
Jen  ting,  n.  ibid. 

3.  Yet  where  A-  indorses  and  delivers 
a  bill  to  B.  who  keeps  it  by  him 
long  after  payable,  if  not  paid  he 
may  have  affumpjit  againft  A.  (wide 
infra,  19.)  #  124 

4.  And  the  indorfernent,  delivery 
and  detainer  is  no  evidence  that  fi* 
accepted  it  as  fo  much  money,  un- 
lefs paid  ibid. 

5.  Nor  (ball  a  bill  fo  received,  £jfr. 
go  in  difcharge  of  a  precedent 
debt,  except  made  part,  of  the 
contract  ikpd. 

Contra  per  flat.  4  &  5  Ann. 
tide  note 
6>  As  where  A.  fells  goods  to  B.  and 
agrees  to  take  a  bill  on.  C  in  fatif- 
faclion,  there  A.  is  difcharged 
though  it  be  never  paid  ib.vide^z 
7.  A  general  indeb.  affump.  will  not 
lie  on  a  bill  of  exchange  for  wane 
of  a  confideration  (as  value  re- 
ceived, fcfr.)  125 

//  lies  where  there  is  a  privity  be- 
tween the  parties,  and  a  confidfra* 
tips,  n.  ibid. 
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ft.  Hot  a  fpccial  indeb.  affump.  muft 

be  again  ft  the  drawer,  or  a  fpecial, 

a&ion  of  the  cafe  on  the  coftom  of 

merchants  PageUp 

9.  And  drawing  of  a  bill  makes  a 

merchant  to  fupport  the  coftom  in 

that  cafe  1*5,  445 

r  ^jQuA  bill  payable  to  A.  or  btartr  13 

^noVaJfignable  to  charge  the  drawer, 

contra  if  to  A.  or  order  1 25 

jt  bill  to  btartr  is  ajpgnable,  n.  ib. 

XK^Bnt  fuch  indorfement  charges  the 

X  TnSorfor,  for  the  indorfement  is  hi 

.  'feature  of  a  new  bill  ibid. 

12.  Trover  for  a  bill  payable  to  A. 
or  bearer,  will  lie  again  ft  the  find- 
er, &c*  but  not  againft  the  af- 
figoee  1 30 

Tbe  innocent  bolitr  of  a  bill  vr 
note  ivbicb  has  bttn  fioltn  or  loft 
may  recover  thereon,    n.  ibid. 

13.  The  words,  or  to  bit  order%  in  a 
bill,  gives  authority  to  affign  it  by 
indorsement,^*.  133 

14.  And  the  afligning  of  a  bill,  note, 
iffr .  not  payable  to  ordtr%  charges 
the  indorfor*  but  not  the  drawer, 
vide  pi.  11.  ibid. 

15.  A  blank  indorfement  on  a  bill 
does  not  transfer  the  property 
without  fome  further  ad    1 26,  1 30 

16.  But  fuch  indorfement  may  be 
filled  up  by  the  indorfee  fo  as  to 
charge  the  indorfor  128 

What  liability  ari/ts  from  inderf- 
ing  a  blank  check,  n.  ibid. 

17.  And  fo,  though  the  bill  be  pur- 
chafed  at  difcouot,  effr.  and  fo 
may  an  acquittance,  fcfr.        ibid. 

•18.  Indorfee  of  part  of  a  fum  in  a 
bill,  cannot  bring  an  *&\on  fan* 
(hewing  the  other  part  fatisfied   65 

19.  A.  indorfes  two  notes  in  fati« fac- 
tion of  a  debt,  but  before  receipt 
(he  drawer  broke.  Quaere  if  the 
indorfor  could  be  charged    {vide 

.       fupra>  3.)  #      13* 

20.  An  indorfor  by  cuftom  is  only 
liable  in  default  of  the  firft  drawer 

130, 132 

The  law  it  otberwife,  n»       ibid. 

2t*  Yet   fa  id,   the  indorfor  charges 

himfelf  in  the  fame  manner,  aa  if 

he  were  the  drawer  133 

22.  See  what  is  aeceflary  to  be  prpved 


to  charge  the  indorfor,  in  an  acVioa 
by  the  indorfee  Page  128  and  note* 

23.  A&ion  lay  not  on  a  promiflbry 
note  before  the  ftarute,  and  it  can- 
not be  laid  within  the  coftom  of 
merchants,  vide  bis  129 

24.  On  a  promife  (after  day  of  pay. 
raent)  to  p*yfecuudam  tenor,  bilbr* 

,  adion  lies  127,  129 

25.  So  acceptance  after  day  of  pay- 
ment  is  good,  and  amounts  to  a 
promife  to  pay  generally  1 29 

26.  Acceptance  by  one,  where  the 
bill  is  drawn  on  two,  binds  both, 
if  it  concerns  their  joint  trade  126 

27.  A  declaration  againft  the  drawer 
is  good  font  laying  an  exprefa 
promife,  for  by  the  drawing  itia 
implied'  182 

28.  In  declaration  on  a  firft  bill, 
want  of  averring  the  fecond  and 
third  not  paid  ia  aided  after  verdict 

129 

It  it  not  material  en  demurrer*    a  • 

ibid. 

29.  In  declaration  on  a  foreign  bill* 
drawn  at  two  ufances,  the  rime  of 
which  it  confifts  muft  be  averred 

,?c 

30.  In  declaration  on  inland  bilJe 

againft  the  drawer,  a  proteft  need 
not  be  fet  forth,  nor  nccefiary  at 
common  law  ibid* 

On  foreign  bills  it  muft  be  alleged 
and  proved ;  but  tbe  'want  of  aUeg* 
ing  it  is  only  fatal  on  fp trial  demur" 
rer9  n*  ibid* 

3 1 .  See  tbe  form  of  a  bill  of  exchange 
between  two  perfons  only         1 30 

32.  An  affumpfit  on  a  promiflbry 
note  on  the  cuftom  of  merchants, 
held  ill  24,  129 

33.  And  gold  faiths  notes  are  only 
a  conditional  payment  without  an 
exprefs  confent  44Z 

$cuds,  vide  Obligations* 

Bijbops,  Arcbbijbops,  &C 

i.  The  Archbimop  has  a  metropoliti- 
cal  jurifdi&ion  over  Biihops  by  the 
common  law  13; 

2.  Which  was  nfurped  by  the  Pope* 
bat  reftored  by  the  Aatotes  of  Henry 
the  8&  ibid* 

3».  A 
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j*  A  Bi&op  map  be  panUhed  in  the 

'    Archbi&op's  court  for  any  offence 

againft  the  duty  of  hit  office  P.  134 

4,  A  Bi&op  eked  before  the  Arch- 
bilhop  in  per  Ton  for  fimony,  13 c. 

ibid* 

5.  ArchbHhop  or  Btyhop  may  judge 
in  pcrfon  or  by  their  vicar  general 

ibid. 

6*  Their  courts  mey  poniih  a  tem- 
poral offence,  if  committed  in  an 
ecclcfiaitical  matter,  or  face  of  the 
court  ibidm 

y.  All  Bhthopt.  are  coordinate  or 
fares  jure  divino,  but  not  jure  hu- 

****  l3S 

•  8.  He  that  can  vifit  can  alfo  deprive, 

(^)  *ti*- 

.  9.  On  iCue  whether  a  parfon  be  de. 

prived,  the  coort  write*   to  the 

Bifbop  135 

10.  But  on  iflue  whether  a  Bifhop  be 
deprived,  it  writes  to  the  Arch- 
bifhop  ibid. 

1 1.  Anciently  biftopricks  were  dona- 
tire  by  the  King,  and  conferred  by 
inveftitore  1 36 

iz.  Traoflation  of  BHhops  anciently 
was  by   population  to  the  Pope 

137 

13.  See  the  manner  of  creating  and 
translating  a  Bifliop  at   this  day 

136 

.  14.  Four  things  requifite  to  complete 

a  Bifhop,   election,  confirmation, 

confecration,  and  inftallation    137 

jj.  Note,  his  former  preferments  are 
void  by  his  confecration' and  con- 
firmation,, not  by  his  election    136 

1$.  A  Bilhop's  leafe,  if  it  exceed  the 
ftatute,  is  void  imiofo  as  to  the  fuc- 
ceflbr  180 

17.  See  the  Bifhop'a  power  to  compel 
a  fe&uefiration  320, 321 

See  *lfaj(dmimj!rat*r  and  Prtftnta- 

tions. 


frimek  »  Covenant,  Debt,  Cafe,  Sec. 

u  A.  and  B.  dmi/erunt  imports  a 
joint  covenant  as  to  the  intereft 
granted  137 

2%  But  it  may  be  feveral  with  refptct 

to  fubfeouent  a&s  ijg 

J£rta<\  may   60  ajpgned  *h  the 


word*  oftbt  covenant,  or  words  tarn- 
t amount,  n.  Page  138 

3.  In  covenant  where  a  plaintiff  af- 
figns  feveral  breaches,  the  defend- 
ant may  traverfe   them  feverally 

ibid. 

4.  In  covenant,  breach  that  3  L  for 
a  year  at  Lady -day  lad  was  arrear, 
&c.  held  well  on  general  demurrer 

»39 

5.  Covenant  not  to  buy  or  fell  within 

two  years,  breach  .that  diver/Us  di- 
thus  fcf  vicibus  between  fuch  a  day 
and  fuch  a  day  he  fold  to  H.  and 
feveral  others,  held  weH  after 
verdia  ibid. 

6.  The  heir  aJfight  a  breach  that  the 
premifes  were  out  of  repair  tali  dig 
(J  per  \oaunos  ante,  which  included 
hit  ancefior'a  time,  yet  held  well 

14a 

7.  Agreement  to  convey  to  H.  or  hia 
afiigns,  breach  that  he  did  not  con* 

.  vey  to  H.  (only)  is  good  139 

Agreement  tbat  A-.  or  bis  affigns 

JbonJd,  &c.     Breath  tbat  A.  did 

notfmffiaent,  n.  ibid. 

8*  See  the  diversity  between  covenant 
to  do  an  ad,  /•  one  or  afiigns,  and 
by  one  or  afiigns  ibid. 

9*  In  debt  and  bond  (except  to  per- 
form an  award)  where  a  defendant 
pleads  matter  of  excufe  that  admits 
a  non»performance,  the  plaintiff1 
need  not  aflign  a  breach  in  his  res- 
plication  138 

10.  And  fee  and  note  the  difference 
of  bonds  to  perform  awards  from  all 
others,  and  the  reafon  thereof  ibid, 

1 1.  Alfo  in  debt  on  bond  to  perform 
covenants,  the  replication  mud 
fcew  a  certain  breach ;  but  in  ac- 
tion of  covenant  it  it  enough  to  af- 
figa  a  general  breach  1 4a 

12.  AJJkmpfit  to  deliver  corn  on  or 
before  the  5th  of  January  into  a> 
barge,  to  be  brought  by  the  plain- 
tiff;  breach,That  he  did  not  deliver 
upon  the  5  th  of  January ',  is  good 

ibid, 

13.  In  a  leafe.  if  fpecial  days  of 
payment  are  limited  by  the  redden" 
olnm,  the  rent  mutt  be  computed 
by  tbat,  and  not  the  habendum.  141 

$ee  alfo  Condition,  Covenant,  4,  5. 
firings 
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Bridges,  vide  Highways. 
Buildiags9  vide  Houfes* 

By -Law* 

1.  A  fratocbife  granted,  or  corpora. 
tion  erected,  may  be  regulated  by 
by-laws,  though  no  fuch  power  ex- 
prefied  in  their  charter     Pagt  142 

a.  Members  are  compellable  to  un- 
dergo  offices,  &c.  rmpofed  by  a  by- 
law, even  ia  cafes  where  they  be 
indiAed  ibid. 

3.  He  that  is  reprefented  maft  uke 
notice  of  the  ads  of  the  body  re- 
prefentative  ibid. 

4.  A  by-law,  that  all  ftrangers  fhall 
em  ploy  city-porters,  is  ill  1 43 

5.  But  a  by-law,  that  none  bat  free- 
men (hall  be  city-porters,  teems 
good.     i£.  ibid, 

6.  For  the  freemen  are  reprefented 
by  the  livery-men,  and  bound  byv 
their  ads  and  by-laws  142 

j.  Note,    Wager  of  law  does  not  lie 

ia  debt  for  breach:  of  a  by-law 

682,683,684 

See  alfo  Corporations  and  London. 

C. 

Canon  Law.    Vide  Laws. 
Capias  Vtlagatum.   Vide  Outlawry. 

Carrier* 

j.  TJ  E  is  liable  in  refpect  of  his  re- 

ward,  and  not  of  the  hundred's 

being  anfwerable  over  to  him    143 

2.  For  the  hundred  is  made  liable 
by  fiatute,  but  he  was  fo  At  com- 
mon law  ibid. 

3.  And  the  being  robbed  does  notex- 
cufe  him,  becaufe  it  may  be  by 
fuch  combination  and  con  fen  t  as 
cannot  be  proved  ibid. 

He  is  anfiwerabie  for  lefs  by  fire  % 
n.   .  ibid. 

4.  A.  undertaking  to  cairy  goods  of 
all  perfons  indifferently  for  hire,  is 
a  common  carrier,  l3c.     249,  25a 

5.  In  what  cafes  trover  will  lie  againft 
him  or  cot,  vide  655 

6.  And  where  (be  matter  of  a  ftagc 


coach  is  liable  for  goods  loft  by 
the  driver,  vide  Page  282 

Certiorari,  Recordari. 

1.  Where  the  certiorari  is  to  remove 
orders,  the  fiat  only  b  figned  by 
the  judge  150 

2.  But  where  it  is  to  remove  indict- 
ments, both  the  writ  and  the  fist 
muft  be  figned  by  him  ibid. 

3.  A  certiorari  generally  lies  to  all 
inferior  jurifdictions,  as  the  court 
of  Ety>  and  all  franchifes,  lie. 

148, 149 

Note  from  the  6tb  edit,  of  Hawk. 

ibid. 

4.  So  it  lies  to  the  jnftices  of  peace 
in  Wales,  and  conn  ties  palatine* 
aad  commiffioners  of  fewers,  tic* 

145,146 

5.  Bnt  not  granted  to  the  Old  Bailey , 
nor  to  any  juftices  of  gaol -delivery, 
unlefa  for  fpecial  caufe     144, 150, 

6.  A  certiorari  if  like  a  recordari, 
which  removes  all  things  pending 
at  any  time  between  the  tefte  and 
reform  149 

7*  And  it  is  ifuperfedeas  to  the  pro- 
ceedings iwfra,  for  the  fame  ma- 
fon  that  %  habeas  corpus  is         148 

8*  But  for  removing  indictments,tfr. 
it  is  not  to  be  allowed  without  bail  1 
vide  the  late  act  149 

9.  Nor  is  it  to  be  ferved  after  the  jury 
are  fworn  144 

10.  Nor  is  it  %/uperfedias  to  an  exe- 
cution begun  before  the  certiorari 
iffued  147 

ii.  It  ought  tf  be  to  remove  both 
the  indictment  and  conviction, 
where  the  defendant  is  convicted 

|a.  But  it  is  not  proper  after  con- 
viction, nnlefs  where  error  lies  not, 
or  a  fine  is  to  be  fet  in  B.  R.  149 

13.  It  lies  on  a  judgment  given  by 
the  cenfors  of  the  cojlege  of  ghyfi- 
dans  for  male  ptacticej  becaufe 
error  does  not  lie  144 

14.  But  a  certiorari  to  remove  a,  con* 
viction  of  recu fancy  was  denied  145 

15.  Exceptions  are  ofoallv  taken  to 
orders  of  fewers  removed  by  certi*- 
tori  before  they  *re  filed        ibid. 
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tjS.  Now,  The  whole  body  of  com- 
miffioncn  of  fewer*  were  hid  by 
the  heels  for  refufing  to  obey  a 
certiorari  P*g*  l0S 

17.  Where  it  iflued  to  remove  acon- 
*    vidion  of  deer-dealing,  the  return 

wasqualhed,  being  imperfeft     146 

18.  Oq  removal  of  a  conviftion  for 
not  payiog  the  duty  on  cyder,  the 
return  in  Englijh  was  allowed    149 

19.  After  certiorari  to  remove  inqui- 
fition  of  forpible  detainer,  the  juf- 
tices  cannot  award  restitution    151 

30.  A  certiorari  to  remoye  an  indict- 
ment again  it  jf.  will  not  rempve  one 
againft-fand  B.  \tf 

*!•  So  if  to  remove  all  orders  aeainft 
A.  and  B.  omitting  for  either  of 
tbemyix  will  not  remove  an  order 
againil -i.  only  15.1 

£2.  So  if  to  remove  an  Order  touch- 
ing foreign  fait,  where  the  order  is 
touching  faltf  omitting/toff*,  it 
is  not  removed  14$ 

23.  Alfo  the  name  of  the  parifli  in 
the  writ  and  that  in  the  order  re- 
moved mull  appear  to  t>e  the  fame 

252 
$4.  For  there  ought  to  be  no  vari- 
ance between  the  writ  and  the  or- 
der removed  I4S»  H*?  *S» 
^5.  Alfo  the  order  itftlf  mull  be' re- 
turned in  hfc  verba,  and  not  with 
<*/'«/  auidem  tenor/equitnr9  tsfe.  1 47, 

493 

36.  And  the  return  muft  be  made  by 
the  jullices  (towhom  the  writ  is  di- 
rected) and  not  by  the  clerk  of  {he 
peace  47° 

37.  Notg;  Orders  of  juftices  are  not 
to  be  removed  before  the  time  of 
appeal  expired  147 

gee  alfo  Error,  Habeas  Corpus,  and 
Seffious. 

Challenge, 

a.  Qn  %  challenge  tp  a  juror  for  fa- 
vour, two  of  the  jury  were  fwprn  as 
triers.     See  the  jr,  qsjh         #       152 
j.  ^hcre  two  perfons  are  flicriffs,  and 
^  one  is  challenged,  the  ventre  lhalf 
be  deeded  to  the  other '  "      ik'4\ 


3.  So  where  two  coroners  are,  if  one 
be  challenged  the  Qfher  muft  acY 

Pagti$z 

4.  A  juror  may  be  challenged  tn  cri- 
minal cafes,  if  one  of  thofe  that 
found  the  bill  of  indiclment 

5.  So  if  the  jmfpner  can  prove  by 
others  that  he  faid  he  was  guilty 
or  would  be  hanged,  Ejfr.  '153 

6.  So  a  juror  may  on  a  voire  dire  be 
aflced  whether  he  hath  any  intereft 
in  the  cauie,  l£c.  ibid. 

7.  And  in  a  civil  caufe,  whether  he 
has  given  his  opinion  beforehand 
upon  the  right,  vc.  ibid, 

8.  But  he  cannot  be  examined  to  any 
matter  criminal  or  infamous  to 
himfelf  in  order  to  a  challenge  ibid. 

9.  It  is  a  good  challenge  to  a  juror, 
that  he  hath  been  a  juror  before  in 
the  fame  caufe  64$ 

Chancery. 

1.  In  equity,  land  agreed  to  be  fold1 
ihall  go  as  money;    and  money 
agreed  to.  be  laid  out  in  land,  as 
land  154. 

2.  I^and  fettled  in  truft  to  pay  debts 
is  difcharged  as  foon  as  the  money 
is  raifed,  though  mifapplied  by  the 


trufteea 


»5J 


3.  Where  lands  are  devifed  to  pay 
debts,  even  debts  barred  by  ftatute 
of  limitations  ihail  be  paid  there- 
with j  54 

4.  For  they  remain  <Jebj8  in  equity, 
and  the  ftatute  has  nqt  extinguish- 
ed* the  duty  though  it  tafces  away 
the  remedy  at  law  154 

Subsequent  cafes  in  which  tbbfub- 
jeQ  has  been  difcuffed.  A  devift  to 
pay  debts  held  to  include  one  control* 
id  during  infancy,  the  ftatute  of  limi- 
tations having  attached  in  a  petition* 
ing  creditor's  debt,  no  bar  to  an  adion 
by  ajfiqnees  of  a  bankrupt,  n.     ibid* 

5.  A  cruftee  buying  in  debts  for  left 
than  is  due,  (hall  not  be  allowed 
for  the  whole;  ajiter  of  one  pur- 
chafing  in  his  own  right  ibid. 

6.  A  term  created  for  a  fpecial  pur- 
pofe,  after  that  is  determined,  it 

attendant 
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attendant  on'the  inheritance  P.  154 
5.  Remainder  of  a  term  limited  to 
daughters  after  a  limitation  in  tail, 
if  the  eftate-tail  was  contingent 
and  never  took  effect,  the  daugh- 
ters  fhall  take,  other  wife  not  (vide 
note)  ^      ^  1S6ti57 

8.  A  term  limited  in  remainder  after 
the  father's  death  in  truft  for  railing 
daughters  portions  at  age  or  mar- 
riage :  When  either  happens,  the 
portions  are  to  be  raifed  in  the  fa- 
ther's lifetime  159 

9.  So  where  limited  to  take  effect  in 
cafe  the  father  dies  wichoot  iflbe- 
jnale  by  his  then  wife,  and  fhe  dies 

.  without  fuch  iffiie  in  his  lifetime, 
the  portions  are  to  be  then  raifed 

isW. 

Tbe  inclination  of  the  Court*  is 

agaiuft   raifing  portions  in  tb$  fk* 

tier's  lifetime— Cafes  to  tbat  fur* 

fofe9  n.  ibid. 

10.  But  in  no  cafe  (hall  the  portions 
be  raifed  before  the  contingency  on 
which  it  is  founded     *  160 

11.  A  bond  given  to  refund  part1  of 
the  portion  without  the  father's 
(hnfband's)  privity  is  void        156 

Treaties  infringing  tbi  public 
treaty  of  marriage  are  void*,  n.  ibid* 
xa.  So  a  covenant  before  marriage  to 
releafe  the  wife's  guardian  of  all 
snefne  profits  within  two  days  after 
fct  afide  158 

Grants  and  releafes  to  guardians, 
Sccfetafide,  n.  ibid. 

13.  Lands  weredevifed  to  J.  S.  pay- 
ing the  heir  20,000  /•  within  twen- 
ty years  by  1000/.  per  annum. 
The  heir  entered  for  nonpayment 
as  a  forfeiture,  and  the  devifee  re- 
lieved 156 

14.  For  wherever  equity  can  give  fa- 
tisfaclion  for  breach  of  a  condition, 
they  can  relieve  againft  a  forfeiture 

*  ibid. 

15.  And  that  for  every  loco/,  not 
paid,  the  heir  or  legatee  fhall  have 
intereft  from  the  time  it  was  pay- 
able Mdf 

;6.  And  no  deduction  for  any  taxes, 
becaufe  it  is  not  to  iflue  or  arife  out 
of  the  lands,  but  1000./,  per  annum 
\s  given  M  *  fttm  jo  grofc  156 


1 7.  A  legacy  11  generally  to  be  take* 
as  a  free  gift,  and  not  as  a  payment 
of  debt  Page  155,  508 

18.  A  legacy  to  a  creditor  greater  or 
lefs  than  his  debt*  how  to  be  taken 

ibid. 

19.  Payment  of  intereft  toafcrivener 
on  a  mortgage  ia  good,  if  he  haa 
the  bond  or  mortgage-deed      157 

20.  And  fo  ia  payment  of  the  princi- 
pal on  a  bond,  if  he  deliver  up  the 
bond  ibid. 

2i.  Bath  is  otherwife  of  a  mortgage, 
for  there  he  has  authority  only  to 
receive  the  intereft  ibid. 

22.  And  if  the  mortgagee  agree  it  ia 
good  during  his  life,  though  the 
fcrivener  has  neither  bond  nar  deed 

ibid. 

23.  And  fo  it  ia  after  his  death  if  the 
executor  agrees  either  exprefily  or 
by  implication  ibid. 

24.  A  mortgage  does  not  revoke  n 
will  in  toto>  bat  fevers  the  joint- 
tenancy  of  the  truft  of  a  term    15ft 

25.  That  a  joint- tenancy  is  an  odiooa 
thing  in  equity  ibid* 

26.  Merchants  goods  in  the  hands  of 
a  factor  not  liable  to  debts  of  a  fu- 
perior  nature  !6o> 

Goods  in  tbe  bauds  of  a  per/on  as 

an  executor -truft ee^  &c.,  are  not  of • 

feffed  by  bis  bankruptcy  or  au  ext+ 

cution  agaiuft  bim9  n.  ibid. 

Nor  money  ,  'where  it  cam  be  fpt- 

cifically  difiinguijbsdy  id.  ibid, 

27.  Otherwife  of  money  in  the  Ac- 
tor's hands  16 1 

28.  Executor  muft  pay  debts  of  n 
higher  nature  after  n  decree  quod 
computet ',  not  after  a  final  507 

29.  Injunction  againft  pulling  down 
a  caftle  granted  agaiuft  tenant  for 
life  difpuniwable  for  wafte        16a 

30.  Bill  there  to  foreclose  a  mortgage 
admitted,  though  the  lands  lay  out 
of  the  jurifdiction  of  the  Court  404. 

31.  Hon  performance  of  a  condition 
precedent  to  the  taking  of  an  eftate 
not  relievable  there ;  ajiter  if  for- 
feited 231,  23a 

32.  Chznctryagitinper/onam.ythoughr 
lands  be  extra  jurjfdicliouem     404 

See   alfo   Charitable   Ufes9  Drvtfes+ 
Mortgages,  Trufli,  Sec* 
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Chaplain. 


*.  The  kiog'a  chaplain  extraordinary 
not  capable  of  a  plurality  within 
21  H.  8.  c.  13,  14.  Page  161 

j.  A  difpcnfation  ia  not  neceflary 
where  the  king  prefenta  hia  chap- 
lain to  a  fecond  benefice         ibid. 

3,  A  chaplain  extraordinary  has  no 
waiting  time,  6fr.f  but  only  hia 
name  entered  in  the  book  of  chap, 
laina  162 

4.  A  chaplain  within  21  H.  8.  mail 
be  retained  under  feai',  &e.     ibid* 

And  fee  Parfeu,  Vicar  and  Curate. 

Charitable  Vfes%  &C* 

r.  To  a  bill  for  charitable  nfea  all  the 
tertenaata  need  not  be  made  par* 
tiea  163 

a.  Devifeof  hmda  to  charitable  ufea. 
not  in  writing,  or  not  naving  three 
witaeflea,  ia  void  ibid* 

3.  And  the  ftttute  43  EL,  which  fa* 
voured  appointment  to  charities, 
it  repealed  pre  tante  by  the  ftatate 
of  franda  ibid. 

4.  Devife  10  fuperftitiotis  ufes  is  vdid, 
but  neither  the  king  nor  the  heir 
ihaH  have  k  ibid. 

5.  Bat  the  king  may  apply  it  to  a 
proper  nfe,  /.  e.  aa  a  charitable  de- 
vife ibid. 

Devife  $9  charitable  u/es  void,  n. 
ibid. 

6.  No  averment  can  be  admitted  of 
a  taperftitioua  ufe  by  the  ftatoce  of 
frauds  162 

7.  But  devifea  in  troll  for  fupcrfti- 
tious  nfes  are  difcoverable  by  in- 
formations in  the  Exchequer     ibid, 

8.  The  ftatoce  of  frauda  did  not  bind 
the  king  aa  to  appointment  of  fu- 
perftitious  ufes,  &c.  162,  163 

$u,  per  Lord Hvdmckc,  n.  ibid. 

Churches,    Chapels,    Churchwardens, 
Sec. 

i.  One  that  only  occupies  lands  in  a 
pariih  is  taxable  in  a  rate  for  bells, 
Wr...  164 

2,  Inhabitants  of  a  chapelry  are  liable 


to  repairs  of  the  mother  church* 
unlefs  exempt  by  enftom  Page  164* 

165 

3.  Jitter  where  it  ia  a  late  ereftion  in 
eafe  and  favour  of  thofe  of  the  cha- 
pelry 16$ 

4.  By  the  common  law  the  parifhion- . 
era  are  to  repair  the  church,  butby 
canon  law  the  parfbn  164 

5.  The  parifliionera  are  bound  to  re- 
pair the  church,  bnt  the  chancel  ia 
to  be  by  the  parfon  ibid. 

6.  But  in  Lenden  the  pariihioners  re- 
pair both  church  and  chancel, 
though  the  freehold  ia  in  the  par- 
fon 16$ 

7.  Church  rates  are  to  be  aflefied  by 
the  pariihioners,  and  not  by  tho 
churchwardens  (vide  Farefi.  6q.) 

ibidi 

8.  Union  of  churches  was  at  common 
law,  *.  #.  by  concurrence  of  the 
parfon,  patron,  and  ordinary .  ibid* 

9.  But  union  of  parifties  is  by  fhtute. 
Vide&it.  22  Car.  a.r.1 1 .  &c.  ibid% 

10.  By  union  of  churches  the  ancient 
church  or  re&ory,  and  the  incum- 
bency, feem  to  be  extinft        ibid* 

1 1 .  Entire  negleCt  of  going  to  church- 
is  punifliable  in  the  Spiritual  Court 

166 

12.  But  fu*rt  if  one  ia  fuable  there 
for  not  going  to  hia  own  pariih- 
church  ibidi 

13.  Return  to  a  mandamus  for  fwear- 
ingin  a  churchwarden  being  inef- 
ficient, a  peremptory  mandama* 
waa  granted  ibidi 

14.  Parifliionera  cannot  prefcribe  0* 
difpofe  of  pews  exclafive  of  the  or- 
dinary .     i6y 

Net*  contra  ibid. 

Church  of  England,   ReUginu,  Dif- 
f enters,  Sec. 

1.  On  information  for  refufing  to 
take  on  him  the  office  of  fteriffy 
adjudged,  difienters  are  not  ex-* 
empted  by  the  toleration  from  do- 
ing what  is  neceflary  to  qualify 
tbemfelves  for  public  offices      167 

2.  Ergo  not  exempted  from  taking 
the  oaths  and  facrament  according 
to  13  Car.  2.  lie.  167- 

3.  For  the  king  has  an  intereft  in  the 

periona 
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Jerfons  of  hit  fubiects,  and  t  right 
to  demand  their  lervice     Page  168 

4;  And  none  can  be  exempted  from 
the  office  of  (heriff  unlefs  by  flacute 
or  by  charter  '  ibid. . 

A  dijfenter  not  having  taken  tbt 
facrament  is  not  compellable  to  under- 
take the  office  of  jberiff>  n.  ^       ibid. 

r.  The  toleration  act  is  a  private  fta- 

tote,  and  not  taken  notice  of  by  the 

Court  unlefs  pleaded     ibid,  U  674 

Declared  by  fiatute  to  be  a  public 

*a,  n.  168 

6.  A  licence  to  t  diflenting  minifter 
inrolled  in  one  county  does  not  ex- 
tend to  another  572,  673 

Chris  of  Affix*,  the  Peace,  kt.  tide 

Offices. 

Collation  and  Lapfe,  vide  Advovfont 
Bijbops,  Prefentation,  &c» 

Commiffion,  Tide  Authority. 

Commitment*    vide    Attachment    and 
Habeas  Corpus. 


Common. 

l.  A  farmer  is  to  be  taxed  for  com. 
mon  appendant  in  the  pari(h  where 
the  farm  lies  163 

a.  One  may  prefcribe  for  common 
appendant  to  his  cottage  ibid. 

3.  How  a  copyholder  (hall  make  title 
to  common  within  or  without  the 
manor         ^  170 

4.  Where  it  is  oot  of  the  manor* 
though  he  infranchife  his  copyhold 
the  common  remains  171 

5.  But  where  within  the  manor,  it 
belongs  to  his  eilate,  and  infran- 
chifement  extinguifhes  the  common 
i&  171*  366 

Common  Recovery,  Tide  Recovery. 

Common   Informer,    vide  Indicltncnts, 
&c. 

Computation,    vide    Age,    T)ay%    and 

Term  Time. 


Condition* 

X.  A  condition  made  impoffible  t>y 
the  act  of  God  cannot  be  broken 
Page  170 

2.  See  the  nature  and  effect  of  a  con- 
dition precedent  171,231 

3.  An  agreement  that  A.  fhall  do, 
and  for  the  doing  B.  fhall  pay, 
the  latter  is  a  condition  precedent 

ibid. 
¥be  general  nature  of  covenants, 
as  being  independent  conditions  pre- 
cedent, or  mutuali  n.  171 

4.  But  where  a  time  is  fixed  for  the 
payment,  it  will  vary  the  conduc- 
tion 113,  171 

5.  A  releafe  of  all  demands  will  not 
releafe  a  promife  unbroken,  or  a 
future  act  171 

6.  A  condition  is  to  be  conftrued  aa 
an  agreement  according  to  the  in- 
tent of  the  parties      113,171,172 

j.  Where  a  condition  is  underwritten 
or  indorfe^,  if  it  be  void  the  obli- 
gation remains  fingle  172 

8.  But  where  it  is  incorporated,  and 
made  one  with  the  lien  itfelf,  if  it 
be  impoffible   the  whole  is   void 

ibid. 

9.  Condition  to  exhibit  an  inventory 
into  the  Spiritual  Court  before  fuch 
a  day,  the  defendant  in  excufe  mo  ft 
not  only  plead  that  no  Court  was 
held,  but  alfo  that  he  was  there 
ready  ^  ^  Hid. 

10.  Where  a  condition  is  precedent 
to  the  taking  of  an  eftate,  non-per- 
formance differs  from  a  forfeiture 

thereof  in  equity  231,  z$z 

See  alfo  Obligation. 


Confeffion. 

t.  A  verdict  for  the  plaintiff' fet  afioV* 
and  judgment  entered  by  confeffion 
on  the  matter  of  the  plea  173 

2.  After  a  frivolous  plea  judgment  may 
be  entered  as  by  confeffion,  alitef 
if  only  mifpleaded  ibid. 

Confirmation-. 

A  new  charter  may  be  ufed  as  anew 
grant,  or  as  a  confirmation        168 

Conauifl^ 
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Conqutft,  vide  Lanv. 

Confent,  vide  Agreement. 

C.onfidnation,    vide    AJfumpfit,    and 
p.  422. 

Con/piracy* 

1,  A  cenfpiracy,  though  nothing 
done  id  purfuance  of  it,  is  an  of- 
fence, and  that  whether  it  be  to 
charge  one  with  an  offence  tem- 

'  poral  or  fpi ritual  Page  174, 

2.  And  the  bare  meeting  and  con- 
faking  to  charge  faifefy  an  inno- 
cent perfott  it  indictable         ibid* 

3>  And  in  the  indictment  it  need  not 
be  averred  that  the  party  is  inno- 
cent, for  to  charge  falfely  is  tanta- 
mount ibid. 
Not  necefary  toftatefalfebf,  n.  ib. 

4.  The  *veuu$  therein  matt  be  where 
the  confpiracy  was,  and  not  where 
put  in  execution  ibid. 

5.  And  confederacies  &e.  are  one  of 
the  article!  to  be  inquired  in  the 
commiffioa  of  oyer  and  ttrminer 

ibid. 

Conftable  ana'MarJbaJ,  vide  Mar  foal. 

Conflables. 

1.  The  High  Conftable  was  sin  officer 
at  common  law  before  the  ftat.  of 
Winton,  as  well  as  the  petty  con- 
ftable *7S>S*1 

2.  Amd  are  officers  to  the  juftices  of 
peace  as  the  fheriff  is  to  the  Court 
ofB.R.(%.)  ibid. 

3.  Both  high  and  petty  conftables  are 
removable,  and  the  juftices  in  fef- 
ftons  are  the  beft  judges  of  that 
matter  150 

4.  A  conftable  chofen  at  the  leet  is 
bound  to  ferveundera  penalty  li 75 

5.  Bat  fitch  penalty  cannot  be  dxf- 
trained  for,  fans  txprch  cvftom  ibid. 

6.  Regularly  he  is  to  be  chofen  in  the 
leet  or  turn,  but  may  be  in  a  cor- 
poration by  coftom  502 

7.  Seffions  of  the  peace  may  appoint 
•  conftable  ibid. 

B.  The  conftable  of  A,  takes  an  oath 


(on  fale  0/  a  diilrefs)  in  B.  and 
held  well  Page  24J 

9.  If  a  warrant  be  directed  to  a  con- 
ftable by  his  name,  he  may  execute 
it  out  of  his  prednA  176 

$>u.  Whither  it  is  -necefary  that 
the  dirtQhm  jiould  bi  by  name  ibid* 

10.  He  is  indictable  for  neglecting 
his  duty  reouired  either  by  com- 
mon law  or  ftatute  3 So 

Conftru8ion  of  Words,  Sec.  vide  £*- 
pofition. 

Confutation,  vide  Prohibition. 
Contempt,  vide  Attachment,  page  429* 

Contract,  vide  Agreement,    Bargain 
and  Sale,  Breach,  fcc« 

Continuance  and  D  if  continuance. 

1.  A  wrong  eonclufion  of  prayer  of 
judgment  in  a  replication  makes  a 
difcontinuance  177 

2.  If  a  plea  to  the  whole  anfwers  but 
to  part,  the  whole  plea  is*  naught* 
and  the  plaintiff  may  demur    ibid. 

3.  But  if  a  plea  to  part  anfwers  only 
to- part,  it  w  a  discontinuance,  and 
the  plaintiff  muft  take  judgment  for 
the  reft  ^    94,  177 

4.  And  where  the  plea  is  only  to 
part,  if  the  plain  tiff  do  not  take 
judgment  for  the  reft,  it  makes  a 
difcontinuance  180 

5.  See  where  iflue  is  joined  to  part, 
and  demurrer  to  the  reiidue,  after 
divers  continuances  a  difcontinu- 
ance recorded  ibid. 

6.  The  plaintiff  cannot  difcontinuo 
after  a  rule  for  judgmeat  for  the 
defendant  179 

Or    motion  for  judgment  as  in 
tafe  of  a  mnfuk,  n.  ibid. 

7.  Yet  a  aifcontinuance  may  be  by 
leave  of  the  Court  after  a  fpeciai 
verdift,  not  after  general  178 

Not  allonmd  in  a  hard  aclion,  cr 
to  lit  in  contradiQory  proofs,  n.  ibid* 

8.  Statute  32  H.  8.  c.  30.  extends  to 
all  difconti  nuances,  as  wellofCourc 
as  procefi,  both  in  inferior  and  fu- 
perior  Courts  1 77 

9.  Continuances  are  not  entered  in 
B.  R.  till  the  pica  roll  is  made  up 
(S//V/420.)  179 

10.  Out* 
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10.  Ootlawryof  tne  plaintiff  between 
adion  brought  and  plea  pleaded, 
need  not  be  pleaded  /*//  darrein 
continuance  Page  178 

2 1,  The  plea  puis  darrtln  continu- 
ance is  a  waiver  of  the  plea  in  bar 

ibid. 

12*  A  venire  returnable  23  October, 
and  the  difiringas  tefted  the  24th , 
it  a  difcon  tin  nance  5 1 

23*  If  a  defendant  make*  a  difcon- 
ti  nuance  by  his  demurrer,  the  plain- 
tiff may  either  take  judgment  or 
join  in  demurrer  4 

2*4,  A  demurrer  in  bar  to  a  plea  in 
abatement  make*  a  difeontin  uance 

194»  *i8 

25.  So  does  a  demurrer  to  a  demurrer 
(*>  219 

26.  Several  bars  may  be  pleaded  to 
feveral  parcels  of  a  debt  on  bond 

180 

27.  Of  difcontinuances-  in  replevin, 
^  wide  3,  93,  94. 

What  may  be  laid  with  a  cemtinuaudo, 
vide  Nuifance  and  Trefpafs. 

See  alfo  Amendment*  Departure t  Jee~ 
fails,  Pleas,  Uc. 

Cowvi&iont. 

2.  A  fummons  ia  neceffary  in  all  fum- 
rtary  convidions  181 

2.  Where  the  time  therein  is  impof- 
fible  it  is  no  fummons  ihd. 

Appearance  cures  all  defeSs  in  the 
fummons  f  n.  ibid. 

3.  In  con vi&ions  on  43  EL  for  cut* 
ting  trees  in  the  night,  their  na- 
ture and  number  mull  be  ihewn 

ibid. 

4.  A  plea  of  title  to  fuch  convi&ion 
(hall  not  be  received,  per  3  centra 
Holt,  and  St.  Jehu's  cate,  5  Co.  de- 
nied 182 

5.  On  conviction  of  deer-ftealing  each 
offender  forfeits  30/.  the  ftatute  be* 
ing  refpeBwelj  forfeit  ibid* 

The  queftien  in  all  cafes  1/,  Whe- 
ther the  offence  can  be  fevered  ?  n .  i  b, 

6.  In  convidliom  before  jultices  what 
appears  upon  evidence  will  not 
fupply  a  defcft  in  the  charge  385, 

686 

7.  It  11  the  convi&ion  of  a  crime, 


•  and  not  the puniutaentitnat  make* 

the  infamy  Page  689,  690 

8.  On  convi&ioa  of  forcible  detainer 

.  the  defendant  refuted  to  be  bailed 

106 
See  alfo  Indictments. 


Conuzance  of  Pleat. 

l»  See  the  manner  of  demanding 
n usance  of  pleas,  and  the  method 
of  entry  thereof  1489  183 

2.  An  immemorial  ufage  ought  to  be 
fltewo,  and  then  an  allowance  in 
B.R.orEjre  184 

3*  And  the  record  of  fuck  allowance 
mud  be  produced  iUd. 

4*  In  eje&ment  for  lands  in  the  Ifle* 
of  Ely,  after  nou  calp*  pleaded,  a 
fuggefljon  of  connzance  waa  en- 
tered on  the  roll  without  any  uieut 
dedire  or  confeifion  of  the  other 
party,  yet  held  well  283 

See  alfo  Ceurts  inferior,  Franchifes,  ice. 

Coparceners,  vide  Joint -tenants. 

Copyholds  and  Copyholder. 

1 .  A  writ  of  right  lies  not  of  copyhold 
lands  186 

2.  Steward  of  a  copyhold  manor  may 
take  fuirendera  out  of  the  manor 

184 
Cuflom  contra  void,  n.  ibid* 

3.  Surrenderee  of  a  copyhold  is  with- 
in the  equity  of  the  ftatute  32  H.  8, 
c.  3.         m  185 

4.  An  admittance  relates  to  a  fur- 
render,  and  the  furrcadcree's  title 
begins  from  thence  ibid. 

5.  Equity  ought  only  to  fupply  a  fur- 
render  again  ft  the  heir  in  favour  of 
afinior  daughter*  &c.  187 

In  'what  cafes  the  defeS  of  a  fur- 
render  will  be  f applied t  n.        ibid. 

6.  Caufes  of  forfeiture  of  copyhold 
lands  do  not  defcead  to  the  heir 

186 

7.  Tenant  for  yean  makes  a  feoff- 
ment, it  ia  a  forfeiture;  not  fo 
where  he  makes  a  leafe  for  a  longer 
term  187 

8.  Copyhold  lands  tit  parcel,  mauerii, 

freehold 
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freehold  UnJrwt,hdi«A4>  mane- 
rio.    H*ta*  .F#ge  186 

9*  .Guftom  in  a  manor  to  granc  lands 
by  copy  to.  two  x>rs  three 'for  their 
lives,  babtnd  /ucceJJitviJ^c.A,%r\r\x, 
10  A.  baiend.  xo  turn  tor  the  Jive*  of 
.A*B.  and.C.  it  warranted  by  the 
.cullom  1 83 

to.  If  a  copyhold  tenant  pur,auter 
fuie  die,  the  Joxd  Jball  eater,  and 
there  is  no  occupancy  iW. 

ii.  For  occupancy  i%  oniy  to,  fupply 
a  freehold  189 

12.  Alfo  rent  to  A.  fur  ^au/er  vie 
ceafes  by  jf.'s  death  j'A&j. 

ij.  The  aft  of.  a:  copy  bolder,  cannot 
.alter  hi*  eflate  in  prejudice  of  the 
lord  ^  #/</. 

14.  .Copyholds  are  included  within 
an  exception  of  .demeans  of  the 
manor  573 

COfOHOr. 

1.  Where  there  is  .but  one  (heriff*  and 
he  challenged  for  favour,  the  w- 
**>#,  JLsfr.  muft  go.  to  the  coroners 

2.  Bat  if  two  flieriffs  ere,  and  hut 
one  only  challenged,  it  muft  iflue 
to  the  other  fheriff  ibid. 

j.  So  if  two  coroners  are,  and  one  is 
challenged,  the  other  muft  aft  ibid. 

4.  If  ji  coroner's  inqoeft  be  quafhed, 
be  moil  make  n  new  one,  Jkper  vi- 

Jam  corporis  I90 

5.  fint  if  .a  mtlius  inquirendum  be  on 
n.mole  ft  geffit  of  the  coroner,  the 
inquiry  muft  be  before  die  tfkerifF, 
or  cemsniffiojiers  upon  affidavits; 
for  none- but  the  coroner  can  in- 
quire fuper  n/ifum  corporis         ibid. 

6.  He  may  caofe  the  body  to  be  dug 
jip  (boo*sicer  the  burial,  hat  not  n 
long  time  after  377 

7.  See  n  coroner's  ioqaeft  qoatfted 
becaufe  the  wouod  not  let  forth, 
.nor  that  the  party  died  of  it    ibid. 

See  alio  IndiQmentu 

Corporation. 

.  i.  Elections,  lie.  to  be  made  origin- 
ally by  xha  body  at  large,  may  by 
Vol.  II. 


p/lgejtnd.  by-laws  be  retrained  to 

.*  felelfc  number  Page  190 

AH6  the  election  may  be  in  one 

.Jbody/itnd, approbation  in  aao* 

tber  436 

a.  The  furred  der  of  a  charter*  -of  in- 

corporAUoais.vpid  without  inrojl- 

ment  ^91 

3.  Where  members  under  a^good  old 
.dtfrxer  join,  witb  members  ander  a 
tiaw -bad  one,  their  a&s  ,aret  void 

J  bid. 

4.  A  corporation  muft  have  a  name 
cither  evpseflpd  in  tbqgtjmt  or  im- 
plied  in  *he  nature,  of  the  thing 

ibid. 

5.  They  may.  do  an  a&  upon  record 
,   without  their  common  leal,  but  not 

in  pais  192 

6.  At  common  law  no  officer  -was 
bound  40  jjgn  a  return  ibid. 

7.  They  may  make  a  fraternity,  and 
.alfo  by-laws  to  bind  ftr  angers,  for 
public  convenience  ibid. 

8.'  See  the  difference  between  a  cor- 
poration and  a  fraternity  193 

9.  They  may  fue  by  their  name  of 
incorporation,  novvithftanding  an 
cxprefs  power  to  fue  by  another 

4J4.  45 « 

10.  A. corporation  Aggregate  may  ap- 
point a  bailiff  to:dtftrain,  (&«.with  - 


out  deed 


I9»*  *°> 


See  alfo  Bj-Lawt9   Cuftoms,  Fran* 
cbifis,  London,  and  Mandamus. 

Cofts. 

1.  Fall  cofts  are  allowed  in  tre/pafs 
where  done  elamaudo  tit  alum  f  or 
the  freehold  be  in  queftion         193 

2.  The  king  pays  cofts  for  amend- 
ments, but  not  for  going  on  to 
trial  ibid. 

3.  But  where  there  is  a  profecntor  he 
{hall  pay  it  in  both  cafes         ibid. 

4.  No  cofts  are  allowed  on  demur- 
rers to  pleas  in  abatement  to  either 
plaintiff  or  defendant  194 

5.  Information  againft  three,  and  one 
only  acquitted,  he  mall  not  have 
cofts  on  4,  c  IV.  be  M.  e.  18.    ibid. 

6.  Cofts  taxed  upon  a  certiorari*  are 
to  be  only  the  cofts  in  B.  R.      55 

I  i  7«  ?«>• 
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7.  Profeeutor  cannot  move  to  aggra- 
vate the  fine  after  his  accepting 
coils     .  ^  F*g*  $% 

8.  See  an  exposition  of  the  rule  lor 
putting  off  trial  upon  payment  of 
cofts  1 1 

9.  Note ;  Iflues  are  never  eftreated  by 
fpecial  rule,  unlefs  in  extraordinary 
cafes  55 

10.  See  exemplary  iflbes  ordered  to 
be  returned  againfl  the  E.  I.  Com- 
fany  191 

See  alio  Damages,   and  Finn  and 
Amerciaments. 

Cottages  and  Inmates. 

}.  See  the  description  of  a  cottage, 
cartilage,  mcfitiage,  fcfr.  169 

2.  And  that  the  flat.  De  Extenta  Ma- 
nerii  fays  a  cottage  contains  a  cur- 
tilage, &fa .  Ibid. 

3.  The  ordinance  de  arris  meufuram- 
dis  is  an  a&  of  parliament        195 

Covenant. 

t.  A.  lets  a  houfe  excepting  two 
rooms,  and  is  difturbed  therein,  co- 
venant lies  not  196 

2.  Alitor  if  excepting  a  paflage  thcre- 
.  to,  and  he  be  difturbed  in  that  ibid. 

3.  Where  a  bond  or  covenant  to  in- 
demnify is  made  before  the  fir  It 
condition,  it  is  forfeited  by  the 
breach  197 

4.  Jitter  if  given  afterward  1,  or  to 
indemnify  againfl  a  Angle  bill  ibid. 

5.  Affignee  is  not  liable  to.  a  breach 
incurred  before  affignment        199 

6.  Though  covenant  may  be  brought 
on  a  deed-poll,  yet  none  can  bring 
it  unlefs  named  in  the  deed       197 

7.  Covenant  to  di (charge  from  taxes 
tends  only  to  fubfequent  taxes  of 
the  fame  nature,  not  of  different 
natures  198 

"  Free  from  dedudion  or  abate- 
ment for  any  taxes  impofcd  or  to  be 
impofed,  parliamentary  or  other* 
yuif*'"  or  vjjtbont  any  deduction, 
defalcation,  or  abatement  in  any  re* 
ffe&  mibatfoever  i  or  free  from  all 


taxes  and  ajfeffments  nubatforver  ; 
exempt  from  fubfequent  land-tax,  n. 
Page  198 
The  loft  cafe  from  a  tax  for  clean- 
ing greets  jrf. 

8.  Grantee  of  a  rent-charge  cannot 
bring  covenant  agaioft  affignee  of 
the  fame  land  ibid. 

9.  Diverfity  where  a  covenant  is  avoid- 
ed by  fubfequent  flat  ate,  and  where 
not  aid. 

10.  Where  a  conveyance  of  land' is 
void,  fo  as  no  eftate  partes,  all  de- 
pendant covenants  are  void  alfo 

199 

11.  Alitor  of  independant  covenants 

ibid. 

12.  That  a  covenant  to  repair  runs 
with  the  lands,  and  the  reafon 
thereof,  vide  317 

13.  What  words  will  make  a  cove, 
nant  joint  or  (e vera]  392 

14.  See  the  cafe  of  a  mortgagee's  co- 
venanting that  the  mortgagor  /hall 
quietly  enjoy  till  default  of  pay. 
ment,  &c.  245 

See  alfo  Affignment  and  Breach. 

Counties     Palatine,      vide     Palatini 
Counties. 

Courts,  and  Inferior  Jnrifdiaionu 

1 .  Power  to  examine,  hear,  and  pv- 
nifh,  is  a  judicial  power  200 

2.  A  court  that  has  power  to  fine  or 
imprifon  is  a  court  of  record    ibid. 

3.  All  mifdemeanors  of  judicial  offi- 
cers are  contempts  of  B.  R.      aot 

4.  See  the  proceedings  and  procefs  of 
inferior  courts,  and  of  punifhiog 
jurors  there  ibid. 

5.  See  an  attachment  againfl  a  judge 
of  a  corporation  court  for  granting 
a  new  trial  201,  65a 

6.  In  a  preferment  in  a  coorc-leej, 
it  is  not  neceflary  to  (hew  how  nor 
fuojure  the  court  is  held  20a 

7.  ^  Where  the  jurifdi&ion  of  a  court 
is  limited  in  things,  and  they  hold 
plea  of  other  matters,  all  is  void 

8.  Alitor  where  limited  to  perfona. 
For  there  if  the  defendant  does  not 
plead  to  it,  he  is  cftopDcd         toi 

9.  bo 
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9.  So  where  a  matter  is  averred  to  be 
within  the  jurifdi&ion,  if  the  de- 
fendant does  not  plead  to  the  jorif- 
didioo  he  is  eftopped        Page  202 

10.  Ad  officer  executing  procefs  of 
inferior  courts  is  jo (H6ed  •  though 
the  caafe  be  oat  of  the  jurifdi&ion, 
except  it  appears  to  be  fo  201 

Plea  that  it  or  of  tout  of  tbejurif 
diQiou  it  bad,  n.  ibid. 

11.  A  judgment  of  a  fuperior  court 
is  only  voidable,  but  of  «n  inferior 
court  if  they   exceed   it  is  void 

674 
1  a.  No  new  trial  in  inferior  courts 

650 

See  a!fo  JurifdiSion,  Marjbal,  Unh 
verfitiet. 

Cuftoms. 

1.  A  cuftom  though  apparently  fub- 
fequent  to  another  may  be  a! To  laid 
time  out  of  mind ;  for  cuftoms  are 
not  coeval  29*3 

2.  A  cuftom  that  none  -fhall  trade  in 
a  town  be  (ides  perfons  free  of  the 
guilda  mtrcatoria  there,  j^.  If  good 
in  any  except  London  203 

Such  a  cuftom  it  good ;  but  a  by- 
lav)  without  a  cuftom  void,  0 .    ibid. 

3.  See  the  difference  as  to  fiich  a  cuf- 
tom between  London  and  other  ci- 
ties ^  ^  204 

4.  Anciently  the  king's  grant  to  have 
guildam  mercatoriam  made  the  town 
a  corporation  ibid. 

5.  This  a&ion  ought  to  have  been 
brought  by  the  guild  or  corpora- 
tion ibid. 

6*  See  the  difference  between  gene- 
rat  cuftoms  whereof  the  law  takes 
notice,  and  fpecial  cuftoms  which 
noil  be  pleaded,  vide       184,  243 

7.  For  cuftoms  of  copyhold  manors, 
vide  Copyhold, 

See  alfo  By-Laws,  Corporation,  Low* 
don,  and  Univerfttiet. 

Cpftot  Rotulorum,  vide  Offictt,  &c. 


Damage/. 

1.  oTATUTES  that  give  colts 
0  are  to  betaken  ftridly  Page. 20^ 

2.  ^zW.HM.ff.x.c.^.  Tbeplain- 
tiff  fball  recover  treble  cofts  as  well 
as  treble  damages  ibid. 

3.  Where  a  ftatute  gives  a  penalty  to 
the  party  grieved  he  (hall  have 
cofts ;  contra  if  to  the  informer  206 

4.  In  cafe  for  (lander  with  fpecial 
damage,  the  plaintiff  (hall  have  fajl 
cofts:  though  the  damages  under 
46  /.  ibid. 

5.  The  Court  are  bound  by  the  claufe 
in  21  Jac.  r.  16.  for  in  creating 
cofts,  but  the  jury  not  207 

6.  In  trefpafs  for  taking,  driving,  and 
wounding  his  flieep,  the  plaintiff 
(hall  have  full  cofts  208 

7.  See  the  conftru&ion  of  22,23  Cor. ' 
2.  r.  9.  of  certifying  for  cofts  (and 
note)  206,  208 

8.  Upon  a  recognizance  of  bail  no 
damages  can  be  given  occafiont  dila- 
tionit  txecutionit  208 

9.  Hufbaod  and  wife  declare  upon 
an  indtb.  ajfump.  to  them  as  exe- 
cutors, on  nonfuit  they  (hall  pay 
cofls  207 

Whir*  an  executor  could  fue  in  j  urc 
proprio,  be  it  not  exempted  from 
cofts,  n.  id. 

Not  liable  in  trover ;  ift  count, 
Trover  and  converfion  in  the  tef- 
tutor's  life*  id,  Trover  in  bit  life, 
converfion  after.  $d,  Both  after    id. 

10.  Upon  a  nonfuit  in  replevin  for  a 
di  ft  re  fs  for  a  poor's  rate,  if  the  jury 

v  omit  to  inq  uire  of  dam  ages,  it  may 
be  fupplied  by  writ  afterwards  20c 

11.  Trefpafs  for  entering  an  hou(e 
and  affaulting,  tsV.  theaffault,  &fr. 
nay  be  laid  by  way  of  aggravation 
of  damages  642 

See  alfo  Cofts. 

Day,  Date,  and  Delivery. 

1 .  The  day  of  the  delivery  of  a  deed 

is  the  day  Of  the  date,  though  there 

is  no  date  fet  forth  7$ 

liz  2.  If 
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*•  If  t  deed  bear  date  one 'day,  «nd 
be  delivered  another,  it  was  really 
dated  when  delivered        Page  76 

3.  But  as  to  theclaufe/rrm.  dot,  lie. 
it  feems  btherwife,  and  differs  from 
a  dnta  or  cttjue  dot.  &c.  Mid.  Et 
vide  p.  463 

4.  If  an  award  be  pleaded  without 
date,  it  muft  be  computed  from 
•the  delivery  76 

5.  An  impoffible  date  is  no  date,  and 
a  plaintiff  muft  declare  of  the  time 
of  making,  &c.  463 

6.  A  leafe  to  commence  a  duta  in-, 
eludes  the  day  of  the  date,  per  3 
contra  Treby  413 

7.  A  deed  dated  in  figures  without 
anno  Domini,  fcfr.  good,  tfr.    658 

£•  Lefibr  dying  on  the  day  the  tent 
became  payable  (*'.  e.  before  fun- 
fet)  it  fhall  go  to  the  heir,  not  the 
executor  5/ 

9.  Infurance  of  A?%  life  for  a  year, 
J.  dies  on  the  left  day  thereof,  the 
infurer  is  liable  625 

See  alio  Jge  and  Term-time,  &<. ' 
Deht. 

V 

I.  Debt  lies  for  ihcrifPe  fees  of  exe- 
cuting an  elegit  209 

3.  It  lies  in  the  Marjbaljia&n  a  judg- 
ment had  in  B.  R.  ibid. 

3.  In  debt  for  rent  on  a  leafe ,at  will 
occupation  moft  be  Jhew.n        ibid. 

4.  In  all  ca&s  where  debt  Ues  an  /»- 
debitatnt  ajfiunfjit  will  lit j  Jut  non 
e  antra  23 

.5*  Where  die  &me  band  is  to  receive 
that  ought  to  pay,  it  is  tfnextin- 
guifhmem  of  the  debt,  vide    305 

Deceit. 

1,  It  lies  on  warranty  of  a  horfe  to  be 
found  that  wants  an  eye,  kic.  210 

a.  Where  the  (Seller  has  the  poiTtffion 
of  chattels,  the  bare  affirming  them 

,   to  be  his  makes  a  warranty     / hid. 

3.  wftorr  .where  he  basnot.poifcfl^n, 
.    fpr  there  is  room  to  queftion  his 

title,  and  caveat  emptor  21 1 

This  opinion  denied,  n.  ibid. 

4.  But  fuch  affirmance  is  no  warranty 


in  fale  of  lands,  whether  the  teller 
be  in  or  oat  of  pofieffion  Page  211 

5.  Deceit  lie*  tor  affirming  to  a  pur- 
chaser that  the  rent  is  more  than 
it  is    ^  ibid. 

6.  Deceit  for  si  fine  levied  of  ancient 
%    demeftte  lies  againft  the  heirs  of 

the  conusor  and  connzee  -after  4ive 
years,  becaufe  it  was  merely  void 

eio 

Declaration,  p.  22. 

1.  See  the  diverfity  between  charging 
a  prifooer  with  .the  declaration  in 
term-time  and  in  the  vacation  (vide 
*•")  213,214 

2.  In  cafe  for  malicioufly  holding  to 
bail,  the  declaration  is  to  recite  the 

'  fum  due  and  the  ^rocefs  fpecially, 
&c.  15 

3.  In  confideratione  inde  faper  Jk  af- 
Jumpfit,  not  faying  the  defendant 
affumpfet,  held  well  after  verdft  26 

4.  Miftakea  in  a  declaration  cannot 
be  taken  .advantage  of  on  a  j>lca  in 
abatement  21a 

5.  In  narr.  by  adminiftrator,  want  of 
alleging  by  whom  committed  cur- 
ed by  pleading  non  eftfaaum       37 

6.  On  adjniniflratjon  granted  during 
the  abfence  ofj.S.  the  awr.ffuft 
aver  tliat  J.  $.  is  abfent  42 

7.  Declaration  for  keeping  a  bull 
nfed  to  run  at  men,  is  naught  after 
verdict,  without  Jcient  or  Jointer 

662 

'8.  On    the  ftatnte  of  hue  and  cry, 

the  declaration  need  not  fet  fords 

the  oath  to  be  taken  before- a  juftice 

of  peace  of  the  hundred  61^ 

9.  Declaration  concluded  contra  for- 
mam  Jiatuti  well,  though  fome  of 
the  matters  are  not  within  the  ins- 
tate 212 

10.  Two  counts  in  a  narr.  for  things 
of  the  fame  kind  not  averred  to  be 
different,  weltafier  verdict       x\$ 

11.  What  .declarations  are  cured  by 
verdict,  vide  VerdiQs,  and         364 

12.  Declarations  in  quare  impedit  up- 
on agreement  by  indenture  between 
joint-tenants  toprefeat  by  turns  43 

13.  Declarations  on  bills  of  exchange. 
Vifr  I28, 131 

14.  How 
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14.  How  to  declare  on  a  bond  dated 
beyond  fee  Page  660 

rj.  See  fko  difference  of  declaring 
on  worda  fpoken  and  words  written 

661 

16;  How  to  dectoe  in  tndtb.  ajjkmp* 
for  a  mgro  fold  666 

17.  How  to  dedaie  in  trtfpaft  i/ffcf 
4r«//,  w<eV  636 

tft.  A. declaration  is  eje&ment  no! 
Jhew  the  quantity  of  eadi  fort  of 
land  254 

19.  Where  tire  count  fall  abate  for 
repugnancy  213 

2*.  See  *  declaration  on  copyhold 
land>  nor  faid  udwUutanm  demini 
bejd  well  after  vexdia  364 

See  alfo  Re<9gm%anees%  1  aod  2. 

D/#//  and  Charters* 

l.  Where  a  deed  rims  in  the  fir  ft 
ptirlbo,  figning  and  fealing  make* 
A.  *  party  though  not  named 
therein  214 

a.  Where  one  ia  bound  by  deed  to  do 
an  ad,  of  which  he  is  to  give  no- 
tice1, thoogh  the  notice  it  difpenfed 
with  by  becoming  itnpoffible,  yet 
the  aa  mo  ft  bo  done  ibid. 

5.  Upon  nem  ejt  faelnm  round  again  ft 
*  deed  it  may  be  kept  in  court, 
aJitef  if  on  a  collateral  iflue     2 1 5 

4.  Where  the  deed  or  writing  is  only 
produced  at  evidence,  and  the 
adtoa  not  founded  on  it,  the  de- 
fendant cannot  have  a  copy    Hid. 

5.  An  obligation  delivered  by  A.  to 
C.  to  the  ufe  of  B.  it  a  deed  till 
J*  refufca  361 

See  alfo  Obligations,  Oyer,  and  Re- 
leafes. 

bter-ftealhig,  vide  Cenviaieus,   /*- 
MBmentsi  and  Principal. 


Default. 

1.  Where  a  defendant  makes  default 
at  nifi  prim,  no  judgment  can  be 
given  for  htm,  nor  repleader  a- 
warded  216 

?h  In  perroaal  iCUont  the  fir  ft  default 


before,  and  the  feeond  after  ifloe 
joined  it  peremptory        Page  216 

3.  Where  opon  default  after  iffue 
joined  the  inqueft  ftiail  be  taken  by 
default,  and  where  judgment  may 
be  given  ibid,  and  217 

4.  Bar  in  appeal  of  rape,  if  after  if- 
fue joined  the  defendant  makes  de- 
fault there  fhalr  be  neither       T17  . 

5%  Default  may  be  waived  in  real  ac- 
tions, not  in  perfonal  ibia\ 

6.  The  day  of  nifi prims not  being  tho 
fame  with  the  fame  day  in  bank,  a 
default  at  nifi  prims  catmot  bo 
waived  at  the  day  in  bank      ibid. 

Defeafanee%  vide  Releafu. 

Define** 

A  plea  without  defence  may  be  re* 
fufed,  but  ia  made  good  by  accept* 
ance  217 

See  alfo  Pleas,  &C. 

Demand,  &c.  vide  Rtuuefl. 

Demurrer* 

1.  Demurrer  to  a  declaration  in  tro* 
ver  de  duebns  fnlcrist  He.  plaintiff 
may  releafe  damages  as  to  that 

218 

2.  Demurrer  in  bar  to  a  plea  id 
abatement  is  a  difcon  tin  nance  21 8. 

220,  vide  93,  94 

3.  But  iflue  being  joined  on  another 
promife,  the  demurrer  was  ftayed 
and  may  be  cured  by  verdift    218 

4.  Demurrer  to  a  demurrer  makes  a 
difcontinuance  (fed  <%J  219 

5.  A  demurrer  for  duplicity  muft  fhew 
wherein  ibid. 

6.  A  demurrer  may  be  to  part  and 
iflue  to  the  other  part       218,  219 

7.  No  demurrer  can  be  in  abatement; 
and  if  there  be,  the  Court  will 
give  final  judgment       »  220 

B.  If  a  defendant  makes  a  difconti- 
nuance by  his  demurrer,  the  plain- 
tiff may  either  take  judgment  or 
join  in  demurrer  4 

9.  See  judgments  on  demurrers  402, 

4°3 
See  MoEfipppel,  Pleas,  &c. 

Denizens,  vide  Miens. 


Ii 


Deidands. 
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Deodauds. 

t .  Where  feveral  things  move  ad  mor- 
tem, they  are  til  deodands  Page  22b 

2.  As  where  a  cart  overturned  and 
threw  a  ocrfon  from  it  before  the 
wheels  of  a  waggon  which  ran  over 
the  man,  and  killed  him,  both  the 
cart  and  the  waggon*  and  all  the 
horfes  of  both,  are  deodands     ibid* 

3.  So  if  a  tree  fall  on  the  branch  of 
another  tree  which  breaks  and  kills 

.    a  man,  both  are  forfeited        ibid. 

4.  So  if  a  horfe  throws  a  man  in  a  ri- 
.   ver  which  carries  him  down  to  a 

mill  where  he  is  killed  with  the 

wheel  •  220 

The  Courts  do  not  give  countenance 

to  deodands,'  ■>•  ibid. 

Departure. 

1 .  In  trefpafs  to  a  jaftification  by  dif- 
trefs,  if  the  plaintiff  replies  an 
abofe,  it  is  no  departure  221 

4^  as  to  diftrefsfor  rent  fiuce flat. 
11  G.  2.,  n.  ibid. 

2.  So  in  trefpafs,  if  the  defendant  jus- 
tifies on  the  day  in  narr.,  the  plain- 
tiff may  allege  another  day  in  his 
replication  222 

3.  And  fo  he  may  in  affumpfit ;  for 
the  time  is  but  circamftanc? ,  and 
if  the  defendant  force  him  to  vary 
it  is  no  departure  221 

4.  Nor  is  a  varying  from  that  which 
is  not  materially  alleged  any  de- 
parture 22  2 

5.  But  where  performance  is  pleaded, 

of  excufe  is  afterward 
fet  forth  in  the  rejoinder,  it  is  a  de- 
parture 221 

Deputy t  vide  Authority. 

Detinue. 

1.  An  a&ion  of  detinue  will  lie  for 
goods  forfeited,  fee  the  reafon  223 

2.  Detinue  of  ^  charters  no  plea  in 
dower  after  imparlance  252 

See  alfo  Aiiions  in  General. 

Df<uafta<vitf  vide  Executor. 


Devife. 

1.  No  conftro&ion  or  implication  to 
be  admitted  againft  the  exprefa 
words  of  a  devife      Page  226,  227 

2.  And  where  a  particular  eftate  is 
exprefsly  devifed,  a  contrary  intent 
is  not  to  be  implied  from  fobfe- 
quent  words  236 

3.  Exprejpo  eorum  ftue  tacite  in/nmt 
nihil  operatur  (in  margins)         233 

4.  The  teftator's  intent  is.  to  be  col- 
lecled  from  the  words  of  the  will, 
and  not  extri  n  fie  circum  fiances  23c 

Light  may  hi  thrown  upon  a  will 
hy  the  aver ment  of  diftinQ  fa&s,  n, 

ibid. 

5.  And  words  in  a  will  that  are  good 
fenfe  in  themfelves,  are  not  to  be 
tranfpofed  236 

6.  And  the  legal  (enfe  of  the  words 
is  to  be  taken,  if  a  contrary  fenfe 
be  not  manifeftly  implied  23 S 

7.  The  word  f granted  J  in  a  will  con- 
(trued  as  if  it  had  been,  agreed  /# 
he  granted  229 

8.  Note ;  Matter  that  cannot  appear 
till  found,  when  found  is  not  to  be 
regarded  in  the  expofitkra  of  wills. 
Fide  /up.  pi  4.  235 

9.  What  words  in  a  will  give  only  an 
eftate  for  life,  and  what  a  fee, with* 
out  heirs  rhid. 

Where  there  is  a  particular  eftato 
devifed,  a  contrary  intent  is  not  to 
be  implied  from  fabfequeot  words 

236 

The  principle  cfraifing  devifes  by 
implication*  n.  ibia. 

10.  The  wordt  all  my  oft  ate,  in  a  will, 
pafs  both  the  thing  and  all  tbetef- 
ta  tor's  inure  ft  therein  ibid. 

Concerning  the  word  eftate  or 
eftates  in  a  will*  o.  ibid. 

11.  Sot  I  give  all  my  eftate,  right, 
title,  and  intereft  in,  &c,  and  alfa 
the  bou/e  called,  Sec,  gives  a  fee  m 
the  houfe  234 

12.  So  the  word*,  whatever  elfe  I 
have  not  difpofed  of,  will  carry  a  fee 
in  a  will  239 

13.  So  a  devife  to  A.  for  life,  and 
then  to  be  at  her  difpofal,  &c.  gives 
an  eftate  for  hit  with  power  to  dif- 
pofc  in  fee  -    ibid. 

14.  See 
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14.  See  the  difference  between  a 
power  appendant  to  the  eftate,  and 
where  it  is  collateral         Page  240 

15.  Yet  a  devife  of  all  the  lands  I 
Jhall  have  at  my  deceafe  will  not 
pafs  lands  par  chafed  after  the  de- 

.    vife    ^  237 

16..  But  it  feema  other  wife  in  devifes 

of  chattels  and  perfonal  eftate,  wok 

ibid.  (andnott)  .    238 

1 7.  A  devife  of  a  term  of  years  to  ie- 
veral  fucce&jvely  for  life,  after  all 

•  are  de*d,  the  devifor's  executor 
(hall  have  the  refidne  231 

18.  A  devife  to  the  firft  foo  of  A.  (A. 
'  having  none  at  that  time)  ia  void 

229 

19.  But  a  devife  to  an  infant  in  ventre 
fa  msre,  is  good,  becanfe  in  effe  230 

co.  Devife  of  the  rents  and  profits 
of  lands  to  A.  to  be  paid  by  the  ex- 
ecutors, is  a  devife  of  the  lands 
to  A.  228 

21.  Limitation  of  a  term  to  A.  and 
the  heirs  of  his  body,  and  if  he  dies 

fans  iflue,  living  B.,  then  to  B.  is 
good  225 

22.  Device  to  A.  and  B.  and  their 
heirs,  and  the  longer  liver  of  them, 
equally  to  be  divided  between 
them  and  their  heirs,  makes  a  te- 
nancy in  common      226,  vide  391 

X)ther  cafes  0/ tenancies  in  common, 

B.  ibid. 

123.  A    contingent    remainder   mult 

veft  during  the  particular  eftate, 

or  «  in/Unte  that  it  determinea 

228,  238 

24.  Ergs  a  remainder  to  the  right 
heirs  of  J.  $.  is  void,  if  the  parti- 
cular eftate  determines  in  the  life 
of  J.  S.  238 

25.  A  devife  to  A.  for  fifty  years  if 
he  To  long  live,  remainder  to  the 
heirs* male  of  A*,  remainder  to  B.p 

'*  the  laft  remainder  takes  effect  pre- 

-  sently,  becaufe  the  firft  remainder 
waa  void  226 

*6.  A  devife  to  A.  for  life,  and  if  he 
have  iflue-male,  then  to  foch  iftbe- 
male  and  his  heirs;  and  if  he  die 
without  Ufae-male,  to  B.  and  his 

*  heirs ;  A,  has  but  an  eftate  for  life, 
and  both  remaindcrsarc  contingent 

"4 


27.  Note;  There  may  be  a  poflfbility 
of  reverter  where  no  remainder  can 
be    limited    (vide  fupra   N°i7.) 

Pagety 

28.  A  devife  by  the  fathef  to  the  (on. 
and  bis  heirs  for  ever,  and  for  wane 
of  fnch  heirs  then  to  the  right  heirs 
of  the  father,  is  an  eftate- tail  ia 
the  fon  233 

29.  A.  having  a  remainder  in  tail 
with  a  reverfion  in  fee,  devifes  to 
one  fon  in  tail,  remainder  to  the 
other  in  fee,  is  good,  becaufe  it  al- 
ters the  tenure  ibid. 

30.  Devife  to  A.  if  B.  a  ftranger  dies 
without  iflue,  is  an  executory  de- 
vife ibid. 

31.  Aliter  if  B.  were  tenant  in  tait 
with  remainder  to  the  dtviforibid. 

32.  See  the  three  kinds  of  executory 
eftates,  and  within  what  time  an 
executory  eftate  ought  to  arrfe  229 

3  3 .  A  limitation  per  verba  deprafenti 
will  make  an  executory  devife; 
aliter  \fptr  verba  defutnr*        226 

34.  A.  having  two  daughters,  one 
has  a  fon  and  dies,  A.  devifes  lands 
to  the  fon,  he  takes  by  the  devife* 
and  not  by  difcent  24a 

See  alfo  Executors,  tirades,  Ufee  o. 
and  mils. 

Dicceji,  vide  Admini/rations,  BiJbofr> 
&c. 

Difcent. 

i.  A  difcent  which  tolls  entry  nut 
be  immediate  241 

2.  And  coverture  to  avoid  fuch  dif- 
cent muft  be  continual  ibid. 

Sc  any  other  difability  taking  a 
xafe  cnt  of  aftatute  of  limitations  %  a. 

ibidi 

3.  Where  the  fame  eftate  ia  devifed 
to  one  which  he  would  have  taken 
by  difcent,  he  is  in  by  the  difcent, 
notwithftanding  the  poflibility  df  a 
charge  ibid. 

If  the  ifi ate  is  the  fame  in  quality  % 
the  heir  takes  by  difcent,  nofwith* 
/landing  an  abfolute  charge,  n.  ibid. 

4.  Yet  A.  having  two  daughters,  one 
has  a  (on  and  dies,  and  then  A.  de- 
vifes to  the  fon,  the  fon  takea  the 
whole  by  the  devife  24a 

I14  5.  And 
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5.  And-  there  cannot  tea dififent  of 
amenity  to  one  coparcener  as  heir 

Page  242 

6.  Bcrovgb-englijb  lands  defcend  to 
the  representative  of  the  yoongeft 
fonr  143 

7.  For  where  cotton  makes  an  heir, 
the  law  implies  all  incidents  In  the 
courfe  of  difcents  ibid, 

8.  But  a-diwerencets  between  gene* 
ral  coftoms  of  which  the  law  takes 
notice,  and  fpcciai  caftome      ibid. 

See  alfo  Heir. 

DifconrinuaMtt  of  Eft  art. 

I.  yf.,  tenant  in  tail,  letiea  a  fine  to 
3.  for  B.\  life  with  warranty,  and 
after  levies  a  fine  to  the  ufe  of  A. 
and  hit  -heirs  with  warranty      244 

2»  Thefirftinewas-adifcontinuance, 
but  it  was  only.,  a  diftontinuance 
durin&thelife  of  B.  ibid 

3.  For  a  difcbatinvance  remains  no 
longer  than  the  wrongful  eftate 
that  caufes  it  ibid. 

4.  Nor  could  the  fecond  fine  enlarge 
the  difcontinuance,  bccaufc  there* 
by  the  eftate  returned  back  to  the 
connfor  ibid: 

5.  And  if  the  fecond  fine  had  been  to 
a  Granger*  yet  daring,  the  life  of 
the  firft  conufee  it  made.no  difcon- 
tinuance ibid. 

6.  There  may  be  a  difcontinuance 
which  turns*  the  eftate  to  a  right, 
and  not  take  away  entry  245 

Difcontinuance  ofJSliont  and  Proctfi\ 
vide  Continuance,  Sec,  and  p.  2ltf> 
219,  329. 

Diffi'rfis  and  Stifi*. 

1.  Mortgagee  covenants  that  mort- 
gagor fhall  quietly  enjoy  till  de- 
fault of  payment,  and  then  aflSgna 

245 

2.  After  fuch  aflignment  mortgagor 
is  only  tenant  at  fufferance,  but 
his  continuing  in  pofleflicro  does  not 
tarn  the  term  to  a  right,  nor  make 
a  difleifin  245,  246 

The  nature  of  a  mortgagor's  in- 
finji,  n.  ibid. 


j*  An-eatry  in  ejeAmntiiiratarenf 
entry;  nor-ftiali  it  avoid  a •  fine;  or 
make*  feifin  -  /Vgt  146 

4.  A  bare;  entry  on  another  wkhoot 
an  expalfion  makes  onry  fuch  a 
ffsfia,.  that  the. law*  will  adjudge 
him  in  pofieffion  only  that  hat  the 
right,  but  not  work  a  difleifio  ibid. 

5.  Where*  an  office  is  a  frcetoldthe 
denial  of  fees  is  a  difietam        333 

See  alfo  Entry  forcible. 

Dijettten,  vide   Church  of  England 

and  UniwrfiutJ* 

Diftrtfi. 
1;  What  things  are  diftrainable  or 

not  n/idi        *  249 

21  An- anchor  and  fails  of  a  ihip  are 

diftrainable  for  port  duties  248,249 
3.  Yet  goods  delivered  to  a  tradef- 

man  to  be  matrufscldred  are  not 

for  rent  250 

4-  N|ar  good*  delivered  to  a  common 

carrier  that  carries  them  for  hire 

*49 
A  carriage  ftanding  at  Unfit}  is 

net  proteBcd,  n.  ibid* 

5.  Where  diftrefs  is  without  caefe* 
the  owner  may  refcue  before  im- 
pounding, not  after  247 

6.  Where  a  diftrefs  eft-apes,  the  dis- 
trainer cannot  bring  trefpafs,  ua- 
lefs  (hewn  to  be  without  his  defiu It 

248 

7.  But  if  the  diftrefsdies  after  taken, 
he  may  have  trefpafs  fo>  diinage- 
feafant  f'tw. 

8.  Where  the  law  gives  a  diftrefs  fdr 
public  benefit  the  officer  may  fell 

379 

9.  On  a  diftrefs  in  two  hundreds  in 
different  coun tie's,  the  oath  oh  (Me 
may  be  aditiiniftexed  by  the  con- 
liable  of  either  247 

See   alfo.  Damages,    Refitrvm,    and 
Tre/pafs. 

Bf/rribmNo*; 

i.  Brothers  grandchildfea  cannot 
fliare  with  brothers  children  250 

2.  Aunt  not  entitled  to  ihare  with 

grandmother,     the    latter    being 

nearer  of  kin  251 

3.  Any 
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j,  Atay  ffcrfbn  entirftd  to  a  diftritm- 
tioft  may  fne  an'  admraiftrator  ia 
the  Spiritual  Court,  to  account, 

Wr.  P*g**S* 

4.  See  the  old  law*  of  diftriburions 
«nd  inheritances'  ibid. 

5.  And  fee  how  far  eltates  /«r  *»/*r 
«e*>  aft  affttsand  diftribu  table  464 

Saealfo  Adminifirationt  and  Executors. 

Dintifion^  vide  Apportionment* 

Donutr. 

I,  Ayfomrmarl  be  endowed  of  the  ca- 
pital meffnage  of  r<ip*f  Varolii*,  ex- 
cept of  a  feudal  barony  .  253 

*,  Fur  at  chit  day  there  are  no  feudal 
baronies  except  Arundel  ibid. 

|«  A  tenant  for  life;  remainder  for 
yean,  remainder  to  A:  in  tail,  AM 
wife  Jhall  be1  endowed '  294 

4*  But  otberwife  if  the  mefne  re- 
mainder had  been  foriife        ibid. 

5;  Detinue  of  charters  is  no  plea  in 
dower  after  imparlance  252 

6.  Tenant  in  dower  diet  before  writ 
of  inquiry  executed,  adminiftrator 
cinnot  bring  n/ci.fa.  for  the  da* 
roager  and  mefne  profits         ibid: 

A  dowrefs  is  enthkd  to  come  into 
enuitifor  bir  d*wett  n.  ibid, 

mtiontbe  right  of  donvertvben 
there  are  terms %  &c.  zg  1 

E 
Efifiett,  videffomfes,  Set. 

EftSmtUt* 

1.  JN  ejectment  the  declaration  muff 

fat*  tkr  qvsntwm  oi  each  fpe- 

cmtofland  254 

4i  Yet  di  mmmt  emtbonum  without 
(hewing  the  number,  held  well  in 
Durham  255 

3.  In  ejeftmeat  oa  condition  of  re- 

entry,    proof  of  n&uob  entry  and 

nm/Ur  it  not  .ncceflary  259 

Only  neeofoey  *#  nmoid  a  fine 3  a. 

ibid. 

44  See  the  procetdregs  a  gain  ft  the 
defendant*  if  he  dees  not  coefcfs 
leaie,  entry,  and  onfier'  ibid. 

5%  Ja  ejectment  tor  aa  empty  hoofe 
eJeafc  is  to  be  ftmled  ia  (ha  fame, 
aad  entry,  fafr.  made  95; 


6.  And  a  judgment  thereto  fet  elide; 
becaofe  no*  affidavit  of  fuch  leafe, 
entry,  &c.  Page  255 

7.  A  fervice  upon  the  fervant,  if  the 
defendant  acknowledges  he  re- 
ceived it,  is  fnffictent  ibid, 

8.  Landlord  may  bs  joined  a  defend* 
ant  if  he  requeft  it,  but  is  not  com- 
pellable 256 

9.  A  wife  may  be  made  a  defendant 
in  ejectment  where  the  hefband  is 
leflbr  of  the  plaintiff  257 

10.  A  church  is  demandable  therein 
by  the  name  of  a  mt  flu  age        256 

11.  No/e;  A  fpecial  rule  was  to  de- 
fend quoad  a  right  of  entry  to  per- 
form a  i  vine  fervice-  ibid. 

Such  rmlt  denitd,  n.  ibid. 

12    Thb   plaintiff    in   ejectment  ia 

merely  nominal,  and  he  is  a  truftee 

for  the  leflbr,  aad  his  releafe  is  a 

contempt  260 

So  *ffi&***g  bis  dratb  for  error,  n. 

ibid. 

13.  The  term  laid  in  the  declaration, 
if  it  expires  pending  the  fait,  can* 
not  be  enlarged  without  confent 

Amendments  in  tbt  term  oftbe  de- 
mise allowed,  n.  ibid. 

14.  After  a  whole  term  elapfed  the 
plaintiff  in  ejectment  mud  give 
new  notice  to  plead,  l$e.         ibid. 

15.  Execution  on  judgment  in  eje&t 
mem  cannot  be  fucd  out  after  the 
year  and  d*y  without  %fci  fa.  258 

16.  On  a  judgment  for  the  plaintiff, 
if  the  defendant  brings  error,  he 

*  ought  not  to  bring  a  new  ejectment 

ibid. 

17.  Who  may  falfify  a  recovery  in 
ejectment  ibid. 

General  principle  of  this  a&ion, 
n.  260 

EltQion  of  Ailions %    vide  Aftient  in 
General. 

Elegit,  vide  Rtcognixanct. 

Entry  forcible* 

I.  Tenant  at  will  not  within  any  of 
the  (Utut*s  of  forcible  entry      26b 

2*  la'  inquilitfohs   and    indictments 

thereon,  both'  expuMioo  and  dif. 

feiia  mull  beexprefsly  alleged  261 

3.  And 
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5.  And  though  dijjeifit.  imports  t 
freehold,  yet  dijjeifiivit  without  ex- 
pulithWX  Page  z6\ 

4.  On  an  inquifition  removed  into 
B.  R.,  no  re  ft  nation  can  be  if  the 
defendant  travcrfes  the  force    260 

5.  So  if  he  plead,  that  he  has  been  in 
three  years  quiet  poflcffion  before 
the  force  fuppofed  ibid. 

6.  A  convi&ion  thereof  (hall  not  be 
qua(hed  on  motion,  if  a  fine  be 
fet ;  aliter  if  no  fine  fet  450 

7.  See  a  commitment  for  a  fine  upon 
convidioo  of  a  forcible  detainer  353 

Error* 

1.  A  writ  of  error  is  ft  writ  of  right 
in  all  cafes  but  felony  and  treafon 
504.  And  liesagainft  the  king  264 

2.  fiat  a  writ  of  error  is  not  proper 
to  remove  indictments,  lie.      266 

3.  Error  lies  not  from  the  Exchequer 
Court  to  the  Hoofe  of  Lords,  for 
the  Exchequer-chamber  intervenes 

4.  Upon  error  in  parliament  of  a 
judgment  affirmed  in  B.  R.  new 
bail  is  required  97 

5.  Error  lies  to  a  new-created  jurii- 
diftion  of  record  ailing  by  the 
courfc  of  the  common  law       ibid* 

6.  But  lies  not  in  Cam,  Scac.  on  27 
Elix.  on  an  award  of  execution 
after  the  original  judgment  affirm- 
ed there  263 

7.  Where  a  writ  of  error  abates  in 
Cam.  Scac.  no  judgment  in  B.  R. 
without  a  remittitur     ^  261 

0.  After  award  of  execution  on  zfciP 
fa.  the  defendant  cannot  have  ad- 
vantage of  matter  pleadable  to  the 
Jet  fa.  264 

9.  But  where  it  is  awarded  on  two 
nicbils  returned,  he  may  be  reliev- 
ed by  audita  querela,  or  on  motion 

ibid. 

10.  Alfo  matter  contrary  to  the  fur- 
mife  of  the  feu  fa.  and  pleadable 
thereto,  is  not  aflignable  for  error 

262 

.11.  Where  a  writ  of  error  abates  by 

motion,  the  court  muft  be  moved 

for  execution ;  aliter  if  for  variance 

364,  265 


iz.  A  writ  of  error  abates  no*  by 
death  of  the  defendant  in  error 

Page  264 

13.  Where  the  plaintiff  brings  error, 
and  the  court  reverfes,  they  give  a 
new  judgment;  aliter  if  the  de- 
fendant brings  it  262 

14.  Variance  between  the  plaint  and 
declaration  in  inferior  courts  is  er- 
ror ^      ^  266 

15.  No  diminution  can  be  alleged  of 
records  out  of  inferior  courts  ibid. 

16.  Upon  a  writ  of  error  the  court 
takes  notice  of  the  law  or  cuftom, 
of  inferior -courts}  aliter  on  a  bai. 
corp.  ^  269 

17.  An  inferior  court  may  be  held 
per  legem  mercateriam,  and  not  ft 
court  of  ftaple  269 

18.  An  original  returned  by  one  not 
fhenffis  not  affignable  for  error  ibid. 

19.  Irregularity  in  the  returo  thereof 
muft  be  complained  of  the  fame 
term  ibid. 

20.  Where  want  of  original  is  af- 
(ignedf  the  plaintiff  in  error  muft 
fue  a  certiorari,  unlefs  the  defend- 
ant confefs  it  267* 

21.  And  where  want  of  original  ir 
affigoed,  and  a  releafe  is  mifplead- 
ed,  the  court  may  awar,d  a  certio- 
rari adinformand,  conftientiam   268 

22.  Alfo  the  court  may  ex  ejtcia 
award  a  certiorari  to  fupply  a  de- 
feel  in  the  body  of  a  record,  even 
after  im  nullo  eft  err  at.  pleaded  270 

23.  But  the  party  himfelf  fhall  not 
have  a  certiorari,  nor  allege  dimi- 
nution after  in  nullo  eft  err  at.  plead- 
ed Hid* 

24.  For  the  defendant  by  fuch  plea 
admits  the  record  to  be.perfeft, 
and  ihall  not  afterwards  allege  di- 
minution .     .  ibid. 

25.  Defendant  in  error  may  fue  out 
a  fecood  certiorari,  after  a  variant 
original  fneorned  on  the.firft     %66 

26.  Continuances  cannot  be  returned 
upon  the  fame  certiorari  with  the 
original  269 

27 .  Note;  Error  in  fait  may  be  con* 
feffed,  but  not  error  in  Jaw  (<ttide 
numb.  20.)  268,  269 

28.  The  court  cannot  depart  front 
the  point  put  in  judgment*  if  they 
do  it  is  error  a69 

29.  Error 
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19.  Error  rsram  votit  lies  on  an  af- 
firmance in  B.  R.  of  a  fine  levied 
in  C.  B.  337.  vide  Fine*. 

'See  alfo  Amendment  8,  9,  30.  and 
Averment  15. 

Efcape* 

1.  A  precedent  aJTent  of  the  plaintiff 
willexcufe  an  efcape,  but  not  a 
fubfequent  Page  271 

2.  The  marihal  not  chargeable  in 
efcape  till  notice  of  the  commit- 
ment 27a,  273 

3*  If  one  taken  on  an  erroneous  or. 
fa.  efcapes,  yet  the  (heriifis  liable  5 
aditer  if  on  a  <ap.  adrtjpond.      27  3 

4.  Difcharge  by  a  court  not  having 
jurifdi&ion  is  void,  and  therefore 
an  efcape  ibid. 

5.  A.  levies  a  plaint  in  the  flier ifPs 
court  tf  London  again  ft  B.  being  in 
cuftody  in  a  former  plaint  by  C.$ 
if  B.  efcapes,  A.  may  bring  efcape 

273,  274 

6.  See  an  indictment  againft  a  gaoler 
for  negligent  efcape  of  one  com* 
mitted  toprifon,  and  charged  with 
high  treafon,  held  ill        272,  377 

7.  For  it  if  not  enough  to  fay  he  was 
charged  with  high  treafon,  but  he 
mull  be  committed  for  it  alfo  ibid. 

%.  If  one  be  committed  to  the  fheriff 
for  a  crime,  and  the  gaoler  fuffer 
him  to  efcape,  the  gaoler  is  liable 
and  not  the  fheriff  ibid. 

9.  For  the  (heriff  fhall  anfwer  civilly 

for  the  faults  of  his  gaoler,  bnt  not 

criminally  ibid. 

.  How  tbt  Jkeriff  Jball  anfwer  for 

bis  bailiff*  n.  ibid*  • 

ColliSion  of  cafes  refyecling  efcapes, 

■•  *74 

FfcTOV). 

A  plea  delivered  as  an  efcrow  ought 
•     to  conclude  to  the  country      ibid. 

'  Ejfates,  vide  Devifes,  Difcontinnance, 
Que  Eftate,  Fines,  Recoveries,  and 
fail. 

EfoppeL 
1.  A  leafe  for  years  may  operate  as 


to  part  by  eftoppel,  and  as  to  the 
refidoe  by  paffiog  an  inter  eft  P.  275 

2.  Where  an  eftoppel  works,  on  the 
intereft  of  the  laad,  it  runs  with 
it,  and  is  a  tide  Page  276 

3.  A  jury  is  boand  by  eft&ppel  onlefa 
the  party  leaves  the  fad  at  large  by 
pleading  3,  276 

4.  Where  the  eftoppel  appears  on  re. 
cord  the  other  fide  may  demur  277 

5.  Afci.fa.  againft  ter  ten  ants  recit- 
ing a  judgment  of  a  wrong  term. 
and  on  nul  tit!  record,  judgment 
for  the  plaintiff,  *nd  elegit  thereon* 
In  ejo&ment  the  defendant  is  eftcp- 
ped  to  take  advantage  of  the  va- 
riance 267 

6.  A  judgment  againft  an  executor 
by  confeflion  or  default  is  an  admif- 
fion  of  aflets.  and  he  is  eftopped  to 
fay  the  contrary  on  a  devafiavit  re- 
turned, and  fo  is  a  jury  310 

Eftrays,  vide  Waifs. 

Efreats,  vide  Fines  and  Amerciaments. 


Evidence. 

1.  In  debt  for  rent  on  iffue  nil  debet 
the  ftatute  of  limitations  may  be 
given  in  evidence;  fo  in  cafe  on 
sun  affumpfet  278 

2.  So  in  indebitatus  affumpfit,  on  iflue 
non  affumpfit^  infancy  may  be  giien 
in  evidence  279 

3.  In  eje&ment,  what  pofleffion  or 
entry  will  prevent  the  ftatute  of  li- 
mitations (vide  Entry  and  Diffeifin) 

28>" 

4.  Depofitions  Sn  Chancery  de  bene  efft 

are  good  evidence  at  law  where  the 
witne/Tes  die  before  anfwer       278 

5.  But  no  depofitions  in  perpetuam 
res  memoriam,  lie,  are  evidence  in 
any  cafe  as  long  as  the  witne/Tes 
live  ^  286,  555 

Vide  as  to  depofitions  of  a  party 
becoming  interejted  after  they  are 
taken,  ibid,  ana  note. 

Net,  unlefs  the  defendant  <was  in 
contempt,  n.  ibid. 

What  afnffcient  proof  of  their  be- 
ing taken  uton  bill  and  anfwer  ibid* 

Can  only  be  given  in  evidence 
againfl 
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againfe  parlUJ,  txctftiw  eafivftwih, 
&£.  Atje  286,555 

JU*mdt  tbunghbiUdifemifUfcr 
tvant  §f  tQMitjt  fccus  far  irregu- 
larity ibid. 

6.  if  one  make*  an  anfwer  itr  Chan* 
eery  which  prejudices  bit  eftace, 
k  may  be  given  in  evidence  againft 
him,  but  not  againft  his  aHenee> 
fcfr,  286 

7.  Depofitkms  before  a  juftjee,  if  the 
deponent  die,  may  be  evidence  in 
felony  *  bee  in- no  cafe  ml  ft        »8i 

ExiraS  rf  the  fiatuHs  requiring 
fitch  dtptfitirt*  t*bt  taken,  mod  p*J- 
/ogitfiiimHmhn,  Hawkins,  Potter, 
&c.  *  relative  thereto. 

t.  A  general  hiftory  it  evidence  to 
prove  a  matter  relating  to  thoktng- 
«kmt  in  general*  bet  not  a  parti- 
c*fat  right  or  castas*  ibid. 

9«  So  a  year-book  to  prove  the  courfe 
of  the  Court,  and  heralds  books  to 
prove  pedigrees,  i£e.  So  parith- 
rcgifters,  wide  ibid.  St  690 

10.  A  record  of  fenTons  may  be  evi- 
dence to  prove  the  plaintiff  had  not 
taken  the  oaths,  and  fo  his  office 
void  284 

11.  Alfo,  the  matter  of  a  record  loft 
may  be  proved  by  other  evidence 

285 

*  A  printed  ftatute  no  evidence  opon 

nul  tiel  record  566 

}i.  Recital  of  a  leafe  in  a  reJeafe  is 

evidence  againft  the  releafor  and 

thofe  claiming  under  him         296 

13.  But  not  againft  others  without 
pr&vinjj  there  was  fach  a  deed,  and 
that  it  is  loft  or  deftroyed        ibid. 

14.  A  counterpart  no  evidence  of  an 
indenture,  unlefs  old;  or  in  cafe 
of  a  fine  {vide  note)  287 

15.  Sentence  of  the  Spiritual  Court 
in  a  caufe  within  their  jotlfdiftion 

-  isconclufive  evidence  in  the  point 
tried,  otherwife  of  a  collateral  mat- 
ter 290 

16.  In*  trover,  by  adminiflrttor  on 
the  inteftate's  potTelBott,  defendant 
cannot  give  in  evidence  a  will,  on 
the  general  ifloe ;  airier  if  ott  the 
adminiftraror's  own  poiTeffion    285 

17.  A  brewer's  book  irgned  by  a 
dra/man  that  was  dead,  admitted 
to  prove  the  delivery  of  beer   ibid. 


What  enrtHtt  memoranda,  &e9 

are' admnjebk  evidence,  n.  Page  285 

18.  So  a  fhop'book  was  admitted  as 
evidence  on  proof  of  the  fcrvant'a, 
Kantfwtb  made  the  entriet,  he  »•- 
ing  dead  690 

19.  An  indenture  of  bargain  and  faie 
inrolled  may  be  given  in  evidence 
without  proving  the  execution  28a 

*K  a*d  ride  uete  ibid", 

so.  Where  upon  men  afmmp.  a  con- 
demnation* in  foreign  attachment 
may  be  given  in  evidence  or  nof, 
and  how  ibid. 

21.  And  fee  a  condemnation  after 
original  in  foreign  attachment 
brought  before  original,  held-  a 
good  difcfiarge  in  evidence  on  near 
tjfump*  291 

22.  A  goldfmith's  note  to  pay  is  evi- 
dence of  his  having  received  the 
money  285, 

23.  Payment  of  money  due  to  the 
wife  as  executrix  is  not  evidence  to 
maintain  an  action  for  money  re- 
ceived to  the  huibaad's  ufe       282 

24.  In  debt  for  rent,  levy  per  difereji, 
l£ fee  new  debet*  payment  Or  releafe 
is  good  evidence  284 

2$.  But  in  debt  on  obligation,  fefr.  if 
he  pleads  rafure,  t£fic  mom  eftfa&tu*\ 
nothing  .but  rafure  is  evidence    iav 

26.  What  evidence  will   be  good  or 
not  to  maintain  iiTues  in  cafe,  aj-  • 
fumpfet,  &r.,  vide  the  feveral  tides. 

27.  Declaration  of  a  trover  in  Mid- 
dhfexr  and  proof  of  one  in  Ireland, 
is  good  zdfy 

f  Where  dental  xs  not  evidence  ofa 
converfioa  in  trover  655,  6661 

28.  Deceit  of  a  factor  beyond  tea  ta 
evidence  to  charge  the  merchant 
here  in  action  of  deceit  289 

29.  On  indictment  for  a  cheat  id  pro- 
curing a  note  from  J.,  A.  cannot 
be  a  witnefs,  qtuere  283 

Invtbat  criminal  cm/is  tb*Hfi*m- 
my  ofmferfen  iuterefeed  it  admit  ted ,n. 

ibid* 

30.  Yet  J.  being  cheated  was  admit- 
ted as  a  witnefs  tO  prove  the  face 
on  the  indictment  286 

31.  The  pilot  refufed  as  a  witnefs  in 
an  action  fbr  rtrtfning  over  the 
pkftrtttrfs  barge  wttfr  a  (hip      287 

32.  The  fen  took  the  father's  money 

and 
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tamd  gtv*  it  to  A.  and  the  Jon's  evi- 

deoceotdmitted  in  flrvwr  ageioft  A. 

Page  zSq 

Similar  authorities  concerning  for- 

<pamt*<diff*fmgfiftkm  mafler'i  goods, 

n.  ibid. 

4  5 .  The  heir  at  law  may  be  a  witaefs 

of  the  title,  but  the  remainderman 

not  283 

>A«Jv  and  ca/e*  relative^  emUreft 

in  nnitneffts,  n.  ibid. 

«S4«  Where  a  plaintiff  goes  upon  the 
credit  of  divers  partners,  the  ad  of 
*ne  partner  is  evidence  againil  the 
others,  except  they  (hew  fome  dif- 
tlaimer  292 

Njote   refpeSiug  the  refpoufibiUty 
of  partners  ibid. 

^5.  In  trefpafs  on  not  guilty,  *he 

•  defendant  cannot  give  in  evidence 
<shat  the  place  was  a  highway; 
nsidefupra  287 

$6.  la  ejectment  the  plaintiff  makes 
title  by  recovery  in  dower,  the  de- 
fendant not  admitted  to  prove  a 
>ieim  of  years  prior  to  the  title  of 
dower  291 

57.  A  parol  promife  to  be  performed 
on  a  contingency  not  within  the 
ftatute  of  frauds,  though  it  happen 
«ot  within  the  year  (our*  note)  280 

36.  'Retiring  to  give-evidence  to  the 
grand  jury  is  a  contempt!  and  fine- 
able  278 

39.  Indictment  Sot  breaking  the 
chamber  of  $.  in  the  koufe  jof 
James,  evidence  that  it  was  the 
hoofe  of  Jomefeu  does  not  main- 
-tain  it  385 

Stt  alfo  Proof  und  Witneffes. 
Exchange,  vide  Bills  of  Exchange. 
Exchequer t  vide  Privilege  of  Place. 

Excommunicate*  Capiendo* 

1.  At  common  law  the  writ  deexcom. 
cap.  was  always  general,  not  con- 
taining any  fpecial  caufe,  and  re- 
turnable in  Chancery  293 

2.  But  fince  the  flat.  5  Bliz.  c.  23. 
the  caofe  muft  be  exprefled  in  the 
writ,  and  it  is  returnable  in  B.  R. 

293,  294 

3.  And  fince  that  ftatnte  the  court  of 
3.  R.  may  difcharge  the  party  on 
the  infufficiency  of  the  return    293 

10 


4.  The  court  of  B.R.  may  either 
cjoafh  the  writ  or  award  a  fuperfe- 
dvu9  and  ufuperfedeas  (hall  not  go 
out  pf  Chancery        Page  293,  294. 

5 .  An  excom.  <pp.  pro  qmbufdam  caufie 
fubtradiom.  decimar.fivo  al.jur.  ec- 
clofeafi.  quajhed    lor    uncertainty 

ibid. 

6.  So  the  recital  of  -the  ftgnificawit 
therein  being  iuquodam  ntgotiopu- 
erormmeducatioms,  it  was  alfo  quaih- 
od  for  inccrtatoty  294. 

7.  One  taken  on  an  sxcem.  cap.  can- 
not come  into  court  but  by  habeas 
corpus,  and  that  not  before  the  re- 
turn of  the  procefs  ibid* 

£•  And  if  brought  in  before  the  /*- 
com.  cap.  is  returnable,  he  can, nei- 
ther plead  nor  move  to  quajh  the 
writ  ibid* 

9.  See  one  taken  on  excom.  cap.  pro 
jaSitatione  musritagii,  and  excep- 
tions to  the  writ  difallowed  294.* 

2JJ5 

Executors. 

1.  No  funeral  expences  are  allowed 
for  the  pall  or  other  ornaments  296 

2.  Neceflary  expences  to  be  allowed 
are  only  the  coffin,  bell,  paribn, 
clerk,  and  bearers  fees  ibid. 

A  court  of  law  will  allow  1  o  1. 
a  court  of  equity  mote,  according  to 
cirenmfiancis,  a.  ibid* 

3.  He  is  complete  executor  before 
probate  for  all  purpofes  but  bring- 
ing a&ions  (fee  his  power)  301, 

306 

4.  But  though  by  the  will  he  has  a 
right  veiled,  yet  he  cannot  fue  for 
it  till  probate  299 

5.  He  .may  commence  an  action  be- 
fore probate,  but  not  declare  '302 

§*.  If  he  may  not  decline  making 
proftrty  as  demanding  oyer  will  only 
flay  the  fuit  till  probate*  n.  301 

He  cannot  fue  in  Chancery  'without 
probate,  but  fubfequent  probate  makes 
the  bill,  He.  good,  n.  302 

6.  The  ordinary  cannot  rcfufe  pro- 
bate to  an  executor  becaufe  be  is 
iucapax  299 

7.  Nor  can  he  infift  on  (canity  from 
him,  becaufe  the  teftator  has  al- 
lowed him  fofficjf nt  ibid. 

8.  None 
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8.  None  cm  prove  t  will  bat  he 
who  it    turned  executor    therein 

Page^og 

9.  As  where  to  executor  after  admi- 
nistering and  before  probate  dies, 
his  cxecotort  cannot  prove  it  ibid. 

to.  And  where  the  executor  dies,  the 
will  not  proved,  the  Spiritual  Court 
grant!  an  immediate  administra- 
tion, and  not  de  bonis  non         304 

1 1.  But  if  an  administering  executor 
proves  the  will,  his  executor  (hall 
be  executor  to  the  firft  teftator,  and 
in  that  cafe  there  needs  no  new 
probate  309 

12.  If  an  executor  becomes  bankrupt, 
administration  cannot  be  granted, 
contra  if  non  compos,  becaufe  a  na- 
tural difability  36 

13.  Where  two  are  executors,  and 
one  proves  the  will  and  dies,  the 
executorship  furvives  co  the  other 

31 « 

14.  Bo t  if  the  other  then  renounces, 
the  teftator  is  dead  inteftate     ibid. 

15.  Yet  where  feveralare  executors, 
and  one  only  refufes,  his  refufal  is 
void  307 

16.  And  where  the  refufing  executor 
furvives,  administration  granted 
during  his  life  is  void   (J^)     307, 

308,311 

Executor  nvho  renounced  after  ad* 

mini  fitting  fart,  charged  with  bit 

receipts*   though  he  had  paid  them 

over  to  his  co-executor,  n.  307 

17.  So  where  an  executor  administers, 
and  after  refufes,  ad  mini  ft  radon 
cannot  be  granted  during  his  life 

308 

18.  An  obligor  made  co-executor  re- 
fufes and  dies  before  the  others 
who  administered,  the  debt  is  ex- 
tinguished Hid. 

19.  The  executor  of  an  executor  may 
renounce  being  executor  to  <he  firft 
teftator ;  but  if  he  does  not,  he  is 

.  executor  of  coorfe  309 

20.  If  an  executor  proves  the  will, 
and  after  dies  inteltate,  his  admi- 
nistrator cannot  be  executor  to  the 

.  firft  teftator  ibid. 

ai.  But  in  that  cafe  a  debtor  being 
executor,  and  the  debt  thereby  Once 
extinguished,  though  his  admini- 
strator cannot  continue  the  execu- 


torship, that  inability  will  aotrev 
vive  the  debt  Page  309 

22.  Yet  where  a  debtor  is  made  exe- 
cutor, the  debt  is  ajftets  306 

Or  the  deft  remains  a  trufi  0.  300 

23.  For  in  that  cafe  the  debt  is  ex- 
tinguiflied  not  by  way  of  releaSe, 
bat  as  a  legacy  30  t 

For  giving  a  debt  by  will  is  a  tes- 
tamentary ad,  and  void  as  f  credo* 
tors,  n.  ibid. 

24.  An  obligor  is  made  executor  and 
administers  part,  but  dies  before 
probate,  the  debt  u  extinguished, 
and  the  administrator  de  bonis  mom 
can  have  no  a&ion  for  it  (^J.  of 
creditors)  299, 300 

25.  So  where  feveral  are  jointly 
bound,  if  the  oUigee  makes  one  of 
them  his  executor,  either  fole  or 
jointly  with  a  ftranger,  the  debt  ia 
re  leafed,  though  the  obligor  never 
ad  mini  ftera  300,  301 

26.  But  where  the  executor  of  one  of 
the  obligors  having  no  afiets  is 
made  executor  to  the  obligee,  this 
is  no  extinguishment  305 

27.  The  executrix  of  the  obligee 
taking  the  obligor  to  buSband  does 
not  extinguish  the  debt  306 

Hmfband of adminifirattix  may  dif- 
pofe  of  a  term  vsbitbjbo  has  in  that 
right,  n.  ibid. 

28.  Contra  if  the  obligee  herfelf  takes 
the  obligor  to  hofbtnd  ibid. 

29.  If  the  obligee  is  made  executor 
to  the  obligor,  and  there  is  not 
aflets,  be  may  fue  the  heir        304 

An  obligee  made  exacutor,  but  de- 
clining to  aS,  is  not  prevented  from 
fuingt  n.  ibid. 

Executors  not  aQing%  a?e  not  inti- 
tied  to  legacies  ibid,  and  note. 

30.  An  administration  granted  du- 
rante minor  it  ate  executoris.  ceafes  at 
the  executor's  age  of  feventeen  30 

31.  One  taking  the  inteftate *a  goods- 
.    before  administration  granted  is  an 

executor  do  fan  tdrt ;   contra,  if  after 
administration  granted  ^  3 1,3 

32.  An  executor  is  chargeable  in  the 
debet  14  detintt  for  rent  incurred  af- 
ter his  entry  317 

33.  But  if  the  rent  be  more  worth 
than  the  land,  he  may  plead.it  297, 


34.  Tw* 
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34.  Two  executors  join  in  in  acquit- 
tal»  but  only  one  receives  the  mo- 
ney,  both  are  chargeable  to  credi- 
tor! ^    Pagt$\% 

35.  But  the  a&ual  receiver  is  only 
chargeable  to  legatees  ibid. 

Note  concerning  executors  joining 
in  a  riciipt  or  other  08  ibid. 

36.  Executor  of  a  mafter  of  a  (kip 
cannot  fue  in  the  Admiralty  for 
mariners  wages  33 

37.  An  executor  may  pay  debts  of  a 
higher  ft  at  trie  after  a  decree  quod 
computet,  tout  not  after  a  final  ^507 

38 .  He  may  <have  an  aclion  for  a  right 
accrued  in  the  life  of  the  teftator 

"         '       '  '       '.2 

39*  As  for  falfe  re  tarn  of  a  fieri  fa* 
or  other  execution ;  contra  of  mefne 
procefs  ibid* 

40.  He  may  bring  error  and  reverfe 
an  attainder  of  treafon  of  his  tefta- 
tor, per  3  contra  Holt  295 

41.  In  debt  for  rent  of  a  term  he  may 
pleid  no  aflets';  *and  that  the  lands 

•    .are  of  lefs  value  than  the  rttit/fcfr. 

;      •  '  *;   \      *  297.3*7 
42*  For  he  cannot  waive  for  the  term 
only,  but  mud  waive  the  exec a  tor  - 
(hip  in  tote,  or  not  at  all  290 

4 3 . :  A&ion  by  two  executors,  where 
the  probate  was  00  ly  by  one,  held 
well  *  3 

44.  In  debt  a  gain  ft  him,  plea  that 
he  is  adminiftrator,  and  not  execu- 
tor, is  not  in  bar  but  only  in 
abatement  296 

45.  In  cafe  againft  him,  *nd pUnt  ad- 
min, pleaded,  the  plaintiff1  milft 
prove  his  debt,  or  (hall  recover  but 
1  d.  damages,  though  there  be 
aflets  ibid. 

46.  To  a  fci.  fa*  on  a  judgment 
againft  the  teftator,  plene  admin. 
not  (hewing  how,  is  ill,  on  fpecial 
demurrer  ibid. 

47.  To  debt  on  bond  he  pleads  (ix 
judgments ;  this  confeifes  aflets  for 
above  five.  And  if  the  replication 
fakes  iflue  upon  the  rim  nkra  fo 
much,  it  is  ill  312 

4S.  For  his  pleading  of  judgments  is 
aconceffion  of  aflets  tofatisfy  them, 
and  the  rleus  ultra,  13 V.  it  not  ma- 
ferial  ibid. 

49,  An  executor  in  pleading  judg- 


ments with  penalties  mould  (hew 
how  much  is  really  due  thereon 
Page  111 
An  executor  jbould  plead  debts 
truly,  but  it  is  not  fraudulent  to  tou- 
fefs  judgments  exceeding  the  debts, 
if  the  debts  exceed  the  affets,  n .    342 

50.  Where  an  executor  or  admini- 
ftrator is  charged  as  affignce,  the 
j  udgmen t  is  de  bonis  propriis      309 

51.  But  where  one  is  cQargld  as  exe- 
cutor, the  judgment  (hall  be  de 
bonis  teftatoris,  though  he  might 
have  been  charged  as  aflignee  316 

52.  If  one  executor  appears  on  the 
capiat,  and  the  other  makes  de- 
fault, judgment  (hall  be  againft 
both,  de  bonis  teft.  312 

53.  And  if  error  be  brought,  both 
muftjoin  ibid. 

54.  If  the  huiband  of  a  feme  exec*-  * 
trix  convert  goods  or  money,  they 
become  his,  and  it  is  a  devajiavit 

306 

55.  A  devaftantit  may  be  returned  by 
the  fherifF  on  a  fi.fa.  without  a 

fci.  fa.  inquiry  310 

56.  Judgment  againft  executor  by 
confeffion  or  default,  is  an  admif- 
fion  of  affets,  and  he  is  eftopped  to 
fay  the  contrary  on  a  devaftavjt 
returned  :  and  (0  is  a  jury       ibid. 

An  executor  not  pleading  plehe 
adminiftravit  admits  affets,  n.  ibid* 

Upon  plene  adminiftravit  tbs  ex- 
ecutor is  only  liable  to  the  amount  of 
the  affets  proved,  id.  ibid* 

In  tbefpiritual  court,  an  executor 
after  contefting  by  plea  a  claim  for 
dilapidations,  dif charged 'upon  paying 
the  affets  in  his  hands,  id.         ibid. 

57.  A  devajfavit  lies  for  the  executor 
of  an  executor  of  him  to  whom 
the  wrong  was  done,  though  not 
againft  the  executor  of  him  that 
did  it  314 

58.  To  a  feire fa.  upon  an  interlocu- 
tory judgment  againft  an  executor, 
the  defendant  cannot  plead  a  judg* 
ment  in  bar  42,315 

59.  In  affumpJU  by  executor  for  ttve 
tcftator's  money  received  to  the 
plaintiJ's  nfe,  the  executor  (ball 
not  pav  cofts  on  nonfuit  3 14 

Where  executors  do  or  do  not  ton 
tofts  in  difcontinuing,  n.  ibid. 

They 
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Tbty-pay  ufis  on  uon  pros,  but 
not  on  nonfuit,  or  judgment  in  the 
nature  thereof  n.  Page  314 

60.  Where  executors  may  have  af- 
fumpfU  for  money  to  the  te  ft  a  tor 
vide  Ailion  on  tbt  Cafe  inAJJumpJit 

28 

61.  Where  aclion  is  brought  withjn 
fix  years,  and  the  plaintiff  dies 
before  judgmeot  and  after  the  fix 
years,  the  executor  may  parfoe.it 

4*5 
See  ftlib  Admimftnators,    Afite9  Dr- 
vifes,  Legacies*  and  Wills* 

Extent***. 

1.  Execotion  on  2/.  fa.  in  tbe  life 
of  the  teftator  gives  a  right  to  exe- 
cutor 1 2 

a.  Where  it  is  neceffary  to  return  a 
f.fa.9  and  where  not,  vide     318 

3.  Twofl.fa.'a  delivered  the  (ame 
day  to  the  IherifF,  who  executes  the 
left  firft,  the  execution  is  good,  but 
tbe  weriff  is  liable  to  the  plaintiff 
in  the  firft  320 

Tbe  law  will  allow  tbe  f  radian 
•fa  Jay,  &C.  nvbere  it  is  neteffary 
to  diflinguijb,  n.  ^       ibid. 

4.  judgment  in  trefpafs  again  ft  four, 
who  bring  error,  and  one  dies  ;  the 
plaintiff  cannot  fue  execution  fans 
fuggeAing  the  death  upon  record, 
but  he  need  not  fue  */ci.fa.   319 

5.  Where  upon  death  of  the  party 
a  fa.  fa.  is  neceffary  or  not    319, 

320 

6.  Note;  Af.fa.  abates  not  by  the 
plaintiff's  death  322 

7.  Where  execotion  is  ftayed  by  in- 
junction til!  after  the  year,  plaintiff 
©ay  fue  a  fi .  fa.  ibid- 

Tbe  detifion  was,  tbat  tbere  muft 
be  a  fci.  fa.  but  tbe  contrary  bos 
been  ruled \  n.  ibid* 

8.  A  defendant  taken  on  a  cap.  utlag. ' 
after  judgment  after  tbe  y**t%  is  in 
execution  at  the  party's  fun,  fans 
prayer  319. 

9.  On  a  judgment  of  B.R.  in  Ire- 
lend  affirmed  here,  cofts  muft  be 
levied  by  writ  oat  of  B.  R.  there 

32« 
to*  What  h  a  diftorbance  of  execa- 


jtion  on  an  Ub.Jsv.  .fMJ/kmm 
rage  321 

11.  Writ  of  error  is  nfuperJidsM*  to 
execution  (not  begun  to  he  exe- 
cuted) as  ibon  #s  jdlowec),  and 
without  notice  ibid. 

Note  relative  to  flaying  extension 
pending  error,  id*  Vid$  .5  T.  JU 
.669,  714. 

\t.  The  fheriff  tbat  began  the  execu- 
tion fhall  end  it,  though  his  office 
expires  335 

13  And  a  leisure  of  goods  by  the 
Sheriff  in  execution*  dt^ftSU  the 
.defendant's  pr0pcrty,and  difchatgee 
his  perfon  ibid* 

14.  4£.  The  bifhop's  power  to  com- 
pel .a  feeueftration*  00  a  return, of 
aUricm  bsneflcitUsts,  &e.    320,  321 

15  •  To  what  executions  the  ftatute  of 
29  £/.  t.  4.  extend,  ajad  what  apt, 
vide  bit  321 

16.  Note ;  Execution  may  go  on  af- 
firmance on  convictions,  either  by 
levari  fa,%  ft.  fa>  or  ta.f*.  369. 
Fide  379 

See  alfo  Judgments. 

Expefitiou  of  Words  and  Seuteucts. 

1.  Where  words  are  capable  .of  dtf- 
/erent  cxpofespas,  that  ftnfe  ihall 
be  taken  which  fupports,  the  decla- 
ration, .deed  er  .agreement,  And  not 
that  .wMeh  defeats  it        $24,  32$ 

2.  W,be«e  svards  that  >are  npnitofe, 
or  contradiftory  to  otters,  Audi  be 
vejecled  or  not  69,  315 

3.  -See  the  words predeft&u  talis sxitus 
explained  622 

4.  For  expositions  of  words,  in  wills 
.and  in  ftatutes,  vide  Dtvifes  and 
vide  Statutes* 

5.  See  alfo  the  particular  expoficioa 
of  t We  words,  vise. 


AJpdeo 

Averia 

Confuevit 

Convenient  time 

Cottage 

De,  ex,  and  in 

Means,  vide  Tenor. 

Or  Executors 

Extorfivj 


*49 

,45* 

169 
474»^- 

681 

FthuUa 
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Ftlonice  Page  6S\ 

Feudal  barony  252 

Fur  lings,  bida,  He.  254 

Granted  225 

Hereditament  349 

Hotchpot    a  426 

Hypothecation  34, 35 

Iudorfavit  375, 376 

Innuendo  5 1 3 

Item  239 

2uxta  tenor  em        324,  417,  660 

ray  for  (hall  609 

Particeps  cr minis  22 

Peculiars  41 
Pons  pedalis,  and  pons  pedeftris 

p  v  I?9 

Prifage  617 

Quare,  and  f W  mm  636 

Salvage  254 

Tenor  and  (#*?«/  324,  417,  660 

Vadium  552 

*74/iVr/  681 

ft//*  501 

See  alfo  Trefpafs  and  Variance. 

Extent,  vide  Recognizance. 

Extinguishment. 

1.  Bond  to  pay  money  after  marriage 
between  the  obligor  and  the  obli- 
gee, the  intermarriage  only  fufpendi 
but  not  extinguUhes  the  debt    325 

and  note 

2.  So  a  feme  executrix  of  an  obligee 
marries  the  obligor*  it  is  no  extin- 
guishment 326 

3.  Hufband  may  releafe  a  duty  which 
by  poffibility  may  accrue  to  the 
wife  during  the  coverture,  other- 
wife  not  ibid. 

4.  Adminiftratbr  may  retain  a  bond 
debt  againft  rent,  bat  he  cannot 
plead  a  bond  to  another  ibid. 

Set  tlfo  Admiuiftrattn  and  Executors. 

Extortion,  vide  U/ury. 


P. 

Fairs,  Markets,  and  Tolls. 

1.  jN  trefpa fs  the  defendant  jofti- 

lied  as  clerk  of  the  market  for  a 

diftreis  for  not  ufing  fcaled  roea- 

fures  327 

.Vol.  II. 


2.  4£j  Whether  the  clerk  of  the  mar* 
kec  can  diHrain  ex  officio  for  ufing 
unlawful  meafares  Page  327 

3.  Per  Holt,  He  cannot  have  a  power 
to  eft  re  at  fines  and  amerciaments 
otherwife  than  as  a  franchife  ibid. 

4.  And  it  is  more  reafonable  he 
ihould  bring  the  (tandard  thither, 
than  that  people  ihould  follow  him 
out  of  the  market  ibid. 

5.  See  an  indictment  for  fpeaking 
words  to  the  prejudice  of  a  publie 
market,  quafned  370 

Fal/e  Latin* 

1.  Falfe  Latin,  1.  /.  quidem  for  qui- 
dam,  abates  not  an  appeal        328 

2.  And  ajjident  damna  for  affidunt 
held  well  in  a  verdict  ibid. 

3.  Two  negatives  in  grants  may  be 
taken  as  a  negative,  contra  in 
pleadings  bee  sole  in  Latin      ibid. 

And  fee  ludiQment  and  Obligation. 

Foxier  of  Record. 

1.  Upon  outer  aBion pendant  pleaded, 
a  difcontinuance  after  uul  tiel  re- 
cord replied  will  not  avoid  it    329 

2.  Jliter  of  a  reverfal  by  error;  for 
there  if  uul  titl  record  be  pleaded, 
and  before  the  day  to  bring  in  the 
record  the  judgment  is  reverfed,  it 
avoids  the  record  ab  initio,  and  ia 
a  defeat  de  recordo  ibid* 

3.  See  where  variance  in  the  record 
declared  on,  and  that  produced, 
makes  1  failure  ibid. 

See  alio  Record. 

Fees. 

1.  A  quantum  meruit  lies  for  fees  for 
ferving  as  a  commiffioner  on  a 
commiJ&on   to   examine  witnelTes 

33° 

2.  If  the  (heriff  execute*  a  writ,  he 
(hall  have  his-  fees  though  the  writ 
be  erroneous,  £&.  332 

3.  Debt  lies  for  fees  for  executing  an 
elegit,  as  well  as  an  extent  333 

4.  And  upon  a  capias  adfatisfac.  the 
(herifF  (hall  have  his  fees  for  the 
whole  debt.     (£>u*re  of  elegits.) 

-    Kk  5.  But 
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5.  Bat  the  ftitute  29  El.  c.  4.  for 
fheriffs  fees,  does  not  extend  to 
executions  on  fiatutes,  recognizan- 
ces, &c.  becaufe  the  judgment  it 
not  in  iwuitum  Page  332 

6.  Nor  does  it  extend  to  executions 
out  of  inferior  courts  331 

7.  Under- fheriff  cannot  refufe  to  ex- 
ecute procefa  till  he  has  his  fee,  if 
he  does  he  in  ay  be  indicted  for  ex- 
tortion 33°»33l 

8.  No  rule  to  be 'for  referring  an  at- 
torney's bill  delivered  for  fees, 
except  an  action  be  pending  there- 
on 33a 

9.  If  an  office  be  a  freehold,  the 
denial  of  juft  fees  is  a  difleifm  333 

10*  Suits  for  fees  in  the  ecclefiaftical 
court  are  to  be  prohibited   330  c^ 


bis 


*"  333 

I  j.  The  Tegiftcr  of  a  fpiritual  court 
cannot  fuc  there  for  his  fees      333 

12.  And  a  prohibition  to  a  fuit  there 
for  fees  for  fwcaring  churchwardens 

33° 

13.  No  fees  due  for  chriftenings  or 

•  burials  wvlefs  by  cuftom  ;  and  then 

the  perfon  claiming  mud  do  the 

.    <*uty  332,  334 

Felony. 

!•  If  feveral  make  a  riot,  and  a 
jnan  is  killed,  they. are  all  princi- 
pals in  the  murder  334,  335 

2.  How  murder  hat  relation  to  the 
ftroke  614 

See  alfo  Appeals,  IndiSmeuts,  and 
Principal. 

Fences,  Inclofures* 

1.  Action  lies  for  fuffering  *  fence  to 
be  out  of  repair,  per  quod  the  de- 
fendant's cattle  entered  the  plain- 
tiff's clofe,  &e.  335 

2.  And  in  that  cafe  either  trefpafs  or/ 
cafe  lies,  at  election.  See  the  rea- 
fon  of  either  ibid. 

3.  Where  a  charge  again  ft  common 
right  is  laid  on  the  owner  of  the 
foil,  the  plaintiff  moil  make  a  ti- 
tle, and  a  prefcription  is  fufficient 

ibid. 

4.  But  where  the  charge  is  on  the 
defendant  of  common  right,   the 

6 


plaintiff  need  notprefaibe  h  his 

declaration  Page  22 

cv  A  prefcription  l«io>  in  ttnentts  t£ 

occupatores  is  well  336 

Feoffments,  vide  Fines,  Recoveries,  Jcc* 

Ferries,  vide  page  12. 

Fieri  Facias,  vide  Execution* 

Fines  and  Amtrcuuntnts. 

1.  Amerciaments  profalfo  clamort  at 
common  law  were  a  fleered  by  jury 
on  a  warrant  to  the  coroners       14 

2.  Amerciaments  may  be  general 
quod  fit  in  mi/ericordia,  '  and  after- 
wards affeered  to  a  certain  fum  56 

3.  Defendant  may  be  amerced  twice 
in  the  fame  action  where  thero 
are  two  final  independent  judg- 
ments 54 

4.  In  trefpaf;,  &c.  no  judgment  ia 
entered  pro  Jim  in  B.  R.  fince  the 
flat.  5, 6 IV.  3.  alitor  in  C.  B.  ibid. 

5.  Judgment  for  a  fine  may  begivea 
in  the  defendant's  abfence  upon 
any  perfon's  undertaking  to  pay  it 

6.  On  confefltog  an  indictment  sod 
fubmitting  to  a  finer  affidavits  may 
be  read  to  prove  the  defendant  af- 
faulted  the  plaintiff;  contra  after 
conviction  55 

7.  Profecutor  cannot  move  to  aggra- 
vate the  fine  after  his  accepting  of 
cofts  slid. 

8.  Iffues  are  never  eftreated  by  fa- 
cial rule  unlefs  in  extraordinary 
cafes  ibid. 

9.  Of  difcharging  eftreats  upon  mo* 
tion  in  the  Exchequer,  fee   54,  55 

10.  The  coorfe  on  return  of  a  refcoe 
is  to  fet  four  ♦nobles  fine  on  each 
offender  586 

ii.  One  outlawed  for  a  mifdemeanor 
cannot  thereon  be  fiqed  for  the 
faa  494 

12.  A  fine  on  a  nuifance  pardoned  by 
a  general  pardon,  bat  the  abate- 
ment not  excufed  458 

13.  The  caufe  for  which  a  fine  is  lee 
is  never  reverfable  397 

Sec  alfo  Entry  Forcible^  Indi3mtutsm 
*c. 

Fines 


THE      TABLE. 


tints  and  Feoffments. 

t .  Why  a  fine  is  called  a  feoffment  of 
record,  fee  Page  340 

A  fine  hasonly  the  effed  of  a  feoff- 
ment when  levied  by  a  tenant  of  the 
freehold,  n.  ibid, 

t.  A  fine  with  grant  and  render  is 
tantamonnt  to  a  feoffment  and  rc- 
ieofFoient,  and  the  render  creates  a 
new  eftate  337 

In  what  cafes  a  new  eft  ate  is  or  is 
not  created  by  fine,  recovery,  tec.  n. 
(a)  By  miftake  infer  ted  338 

3.  A  fine  fur  conuza.  Wr.  come  eeo9 
fie,  implies  a  fee-fimple,  but  that 
may  be  qualified  to  a  particular 
eftate  a  340 

4.  A  tenant  in  tail  with  a  remainder 
in  fee  nukes  a  leafe,  and  die3  be- 
fore commencement,  and  the  ifTue 
levies  a  fine.  The  leafe  is  good 
againft  the  con  nzee  338 

fine  by  tenant  in  tail  with  rever- 
fion  in  fee ,  lets  in  all  incumbrances  on 
the  fee,  n.  ibid. 

$.  Yec  held  that  the  eftate  tail  was 
extinct  by  the  fine.  See  the  rea- 
sons ibid. 

6.  A'  fine  may  be  levied  in  any  real 
aft  ion,  as  a  writ  of  right,  l$c9  but 
not  in  perfonal  .    340 

7.  And  the  writ  of  covenant,  on 
which  a  fine  is  levied,  ii  a  real  ac- 
tion ibid. 

t.  A  fine  of  lands  io  ancient  demefnt 
works  a  difcoutinuance,  but  no  bar 

ibid. 

9.  A  fine  is  of  that  term  the  concord 
was  made,  and  the  writ  of  cove- 
nant returnable  341 

10.  Error  coram  vobis  lies  in  B.  R,9 
on  an  affirmance- there  of  a  Unc  le- 
vied  in  C.B.  337 

1 1  .  Yet  a  writ  of  error  in  B.  R.  to  re- 
verfe  a  fine  in  C.  B>  removes  the 
tranfcriptonly  341 

12.  On  error  to  re  verfe  a  fine,  %fci. 
fa,  muft  go  againft  the  ter tenants 
339*  S9* 
See  alfo  Recoveries  and  Ufes,  &c. 

Forcible  Entry ,  vide  Entry  Forcible. 

Foreign  Attachment  %    vide   Evidence, 
N°zo,  21*  andp*  273. 


Forfeiture* 

l.  Non*attendance  is  good  caufe  of 
forfeiture  of  the  office  of  recorder 

a.  Act  of  the  deputy  may  forfeit  the 
office  of  the  principal  1 9 

Forgery* 

1.  The  flat*  5  £/.  r.  14*  mentione 
falfe  deeds  as  well  as  writings,  and 
therefore  f crip  turn  or  fadum,  &c.  is 
well     ^  ^  34SV 

2.  In  indictment  for  forging  a  deed 
with  the  mark  of  J.  S.t  the  mark 
itfelf  need  not  be  fet  forth       ibid. 

2.  Fabricavit  feu  fabricari  caufavit,  , 
is  ill  in  an  indictment  of  forgery 
342,  371 

4.  No  forgery  can  be  where  none  can 
be  prejudiced  by  it  but  the  perfoa 
doing  it  375 

See  alfo  Indidments. 

Franchifes  and  Liberties. 

1.  Where  there  is  a  franchife  of  n 
prifon  there  mud  be  a  gaol- deli* 
very  j43 

2.  What  franchifes  were  granted  to 
the  univerfity  of  Oxford  by  char- 
ter 14//.  8.  ihid. 

3.  A  franchife  cannot  be  allowed 
upon  motion,  unlefs  it  has  been 
formerly  pleaded,  and  is  upon  re- 
cord 4SO 

See  alfo  By-Laves,  Courts  Inferior. 


Gaming. 

■•  A  Wa*er  coo««p»ing  the  right 

manner  of  playing  not  within 

the  ftatute  againft  gaming  144 

What  wages  are  or  are  not  lawfj, 

%«_       •  „  ibi<J. 

2.  The  winner  fhall  not  recover  on  n 

bill  againft  the  acceptor  for  money 
won  at  play ;  alitor  againft  the  in- 
dorfee  .  Ui^ 

Securities  for  money  won  as  flay, 
or  lent  to  f  lay  with,  void;  but  con- 
K  k  2  trade 
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traOsfor  the  loan  of  money  to  play 
with,  goed*  n.  Page  34A 

3.  A.  may  lob  100  /-  to  one*  and 
too  /.  to  another  opoo  tick*  becaafe 
fevera)  contract ;  diiter  if  a  joint 
contract  345 

4.  So  if  he  lofe  200/.  io  ready  money* 
and  afterward  loo/,  more  lor 
which  he  gives  hit  note,  the  note 
11  good  ibid. 

5.  So  in  affumpfit  for  40/.  a  plea  that 
it  was  won  ai  play,  and  that  at  the 
fame  fitting  he  loft  66/.  to  another, 
is  ill  ibid. 

It  is  outfitting  when  tbt  company 
never  parts,  n,  ibid. 

6.  For  when  166/.  it  loft  to  feveral 
perfons,  it  is  not  within  the  (tatote, 
unlefs  they  Join  in  the  flakes,  or 
there  be  fraud  345 

Gaol. 

1 .  Where  there  it  a  frinchife  to  hare 
a  prifon,  a  gaol-delivery  is  incident 

343 

2.  If  a  prifoner  be  at  large  or 
out  of  the  gaol  he  may  be  arretted 

345 

3.  See  the  courfe  of  charging  a 
prifoner  when   in   actual  cuftody 

ibid. 

4.  How  the  ftatute  for  difcharge  of 
poor  prifoners  is  to  be   pleaded 

521 

See  alfo  Arrefis*  Bail*   and  Habeas 
Corpus. 

Grants. 

1.  LeiTee  for  years  grants  the  land 
habendum  for  the  refidoe  after  his 
death,  the  term  veils  prefently, 
and  the  habendum  is  void  346,  347 

2.  A  termor  grants  or  devifes  gene- 
rally. The  grantee  is  tenant  at 
will,  but  the  devifee  has  the  term 

ibid. 

3.  See  the  expofition  of  the  word 
granted  in  a  will  32$ 

See  alfo  Fines*  &c.  and  Jointenants 
and  Patents. 

Grants  of  the  King%  vide  King  and 
Patentu 


H. 


Habeas  Carpus. 

1.  A  Commitment  for  treafon  iir 
aiding  the  efcape  of  A.  com- 
mitted for  treafon,  ought  to  fpecify 
the  treafon  for  which  A.  was  com* 
mitted  Page  272,  347 

2*  See  a  habeas  corpus  for  one  in  cof- 
tody  at  the  king's  fait,  and  tamed 
over  becaufe  the  action  was  prece- 
dent to  the  king's  exteot  ^53 

3.  But  one  committed  for  a  criminal 
matter  was  on  the  like  habeas  cor- 
pus remanded  3c  4 

4.  One  committed  to  the  marflral  by 
warrant  of  the  Chief  Juftice  of 
B.  R.  ought  to  be  brought  op  by 
habeas  corpus*  and  not  by  rule  349 

5.  A  commitment  by  commiflioncr* 
of  bankrupts  till  the  defendant  con- 
form to  their  authority,  is  ill    3^8 

6.  And  fo  is  their  commitment  till 
he  (hall  be  discharged  by  doe  conrfe 
of  law*  For  the  ftatute  fays,  till 
he  fnbmit  to  be  examined  by  the 
commiffioncrs  351 

7.  So  a  commitment  on  3$  EI.  e.  2.^ 
tiU  he  (hoold  be  delivered  by  doe 
courfe  of  law,  is  ill  ibid. 

8.  See  a  commitment  for  a  line  upon 
a  conviction  of  forcible  detainer 

351 

9.  One  committed  by  the  Admiralty 
in  execution  it  not  removable  into 
B.  R.  to  anfwer  an  action  there  35 1 

10.  And  one  brought  into  B.  R.  (hall 
not  be  brought  into  any  other  court 
till  he  has  anfwered  there     ^    350 

ii.  If  a  commitment  in  execution  by 
a  court  of  oyer  and  terminer  bo 
wrong  in  form  only,  the  defendant 
cannot  be  discharged  on  habeas 
corpus*  but  is  pot  to  his  writ  of 
error  348 

12.  Note;  All  commitments  in  exe- 
cution by  courts  of  oyer  and  termi- 
ner ooght  to  be  to  the  fherifFor  his 
gaoler,  and  the  word  cemsmttitur 
to  be  therein  ibid. 

13.  Where  the  commitment  is  by 
warrant,  the  officers  muft  return 
the  warrant  .  149 

14.  Alitor 
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14*  ^//7/r  of  commitments  by  a  court 
10  a  proper  officer  in  execution 

15.  Habeas  corpus  qua&ed,  becaufe 
dire&ed  to  the  (herifF  or  gaoler  in 
the  diijun&ive  350 

16.  An  alias  habeas  corpus  granted 
upon  infuficient  return  of  the  for- 
mer ibid. 

17.  A  habeas  corpus  lies  not  CO  the 
county  palatine  of  Chefier         354 

l£.  A  haieas  corpus  after  interlocu- 
tory judgment,  then  the  defendant 
died,  and  a  procedendo  awarded  352 

19.  A  procedendo  may  be  awarded  af- 
ter filing  the  return  of  a  habeas  cor- 
pus ibid* 

20*  For  the  record  itfelf  it  never  re- 
moved by  habeas  corpus,  as  it  it  by 
a  certiorari  352 

ai.  Therefore  on  removal  by  habeas 
corpus  the  plaintiff  here  muft  begin 
do  novo,  and  declare  againft  the 
defendant  at  in  cufiod.  mar.      ibid. 

22.  The  habeas  corpus  fufpends  the 
power  of  the  court  below,  and, 
while  pending,  proceeding*  thert 
are  coram  uonjudice  ibid. 

23.  On  commitments  by  Houfe  of 
Common t  no  court  can  deliver 
on  a  habeas  corpus,  per  3  contra  Holt 

503 
Seealfo  Certiorari,  and/.  8, 

Heir. 

1 .  He  cannot  nlead  a  term  for  years 
raifed  by  hi? anceftor,  in  delay  of 
execution ;  but  fliould  confefs  aflets 

354 

2.  And  if  he  fo  pleadt,  a  general 
judgment  (hall  be  given  for  his 
falfeplea  355 

3*  Where  a  defendant  it  fued  at  heir, 
the  declaration  need  not  (hew  bow 
he  it  heir  ibid. 

4.  What  words  give  an  eftate  for  life 
or  in  fte,  without  the  word  heirs. 

See  alfo  Di/cent  and  Executors. 

Her  tot. 

1.  Heriot-cuftom  or  heriot-fervice 
may  be  feifed  any  where,  but  not 
diftrained  for  out  of  the  manor  356 


2.  Where  a  heriot  is  due  upon  death 
of  the  copyholder  it  cannot  be  al- 
tered by  any  aft  of  his     Page  1 89 

Highways,  Rivers,  Bridges. 

1.  Juftices  cannot  appoint  fix  days  to 
work  in  highways,  between  fiich  a 
day  and  fuch  a  day  in  general,  but 
muft  particularly  exprefs  what  days 

2.  See  theconftro&ipn  of  2  W.  13  M+ 
fiat.  2.  c.  6.  fe£l.  2.  for  repairing 

the  pavement  of  ftreets  3 56 

3«  Inhabitants  repairing  before  their 

own  doort  not  excufcd  from  fca- 

vengert  rates  ibid. 

4.  Where  inhabitant!  fubmit  to  a  fine, 
'they  muft  alfo  repair  the  way  be- 
fore difcharged  358 

5.  Indi&ment  for  fuffering  a  houfe 
on  the  highway  to  be  likely  to  fall, 
lies  agaioft  tenant  at  will  357 

6.  The  fubjed  hat  a  right  to  fiflt  in 
all  navigable  rivcrt ;  and  <^  \ffola 
pifcaria  may  be  therein    ibid,  vide 

637 

The  right  is  prima  facie  common, 

hut  may  he  confined  by  pre/cription,  n. 

7.  The  county  is  liable  to  repair  a 
public  bridge,  unlefs  they  can 
charge  a  particular  perfon         3C9 

8*  A  manor  held  byfervice  of  repair- 
ing a  bridge,  a  tenant  of  any  part 
is  liable  to  the  whole"  charge      358 

9.  And  the  charge  continues  though 
the  manor  come  to  the  crown  ihidi 

10.  Indidlmetit  for  not  repairing  a 
foot-bridge  (pons  pedalu)  is  ill,  it 
(hould  bepedtfiris  ^       .359 

it.  Indidment  or  information  lies  for 
not  keeping  up  a>  ferry,  vide        1 2 

Homiue  Repkgiando,  vide  Replevin. 


Houfes  and  Buildings. 

1.  In  what  cafes  one  man  may  com* 
pel  another  to  repair  his  own  houfe, 
vide  m  22,  36Q 

2.  An  indi&ment  lies  againft  the 
tenant  for  f offering  a  houfe  near 
the  highway  to  be  likely  to  fall  3  $7 

3.  Where  the  defendant's  privy  is  ie- 
paraicd  by  a  partition  wa|j  (ronj 

K  k  3  (he 
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the  plain  tiff's  cellar,  the  defendant 
•    is  to  re  pair  the  will     Page  22,  360 
4   One  indicted  and  fined  for  main- 
taining a  g\zU-hou(e *i Lambeth \^% 

5.  A  quad  permittat  lies  frofiernere 
qua  dam  ctdificia         45  8 ,  C5  bis  45  9 

6.  Concerning  houfes  and  buildings 
in  London,  vide  425 

Houfe  of  Correction. 

1.  Juflicesof  peace  in  fc flic ns  may  by 
39  £/.  c.  4.  increafe  the  number  of 
workhoufes  if  neccflary  362 

2.  But  it  rnuft  be  done  at  the  charge 
of  th e  w hoi e  CO u n t y  Hid. 

3.  And  the  (efliont  cannot  de'egate 
their  authority  to  particular  jutticts 

363 

4.  The  ftatute  39  El.  continued  by 
3  Car.  I .  ibid. 

See  alfo  Poor,  tec. 

Hypothecation,  vide  Admiralty. 


Ideot,  vide  Lunatic. 

Jeofails. 

j.  INSUFFICIENT  return  of  a  de . 
*vafia<vit  aided  by  verdict     363 

*•  Note;  After  verdict  it  may  be  in- 
tended no  damages  were  given  for 
matter  infenfible  129,364 

3.  But  it  (hall  not  be  fo  intended  for 
matter  fenfible  though  inefficient 
in  law  ibi/f. 

4.  In  affumpfit  after  verdict,  judg- 
ment arretted  becaufe  nudum  pac- 
tum 364 

5.  Declaration  of  copyhold  lands 
without  faying  ad  *volunt at.  domini% 
held  well  after  verdict,  becaufe  al- 
leged to  be  parcel  cf  the  manor  364 

6.  Jn  pleading  copyhold  it  is  fu f Ji • 
cient  to  fliew  the  grant  of  the  lord 

365 

7.  Bur  in   cuftomary   freeholds  the 

eft  ate  of  the  iurrenderer  mult  be 
(hewn  ibid. 

8.  A  termor  for  jcars  cannot  declare 
on  a  que  cftate  363 

9.  A  veruid  will  not  aid  a  bad  title 


When  (hewn,  though  it  nerd  not  bt 
fhewn  Page  365 

10.  But  it  will  aid  a  title  where  de- 
fectively fet  forth  ibid. 

Cafes  and  authorities  W*Jlrati<v4 
of  this  rule,  n.  ibid. 

11.  See  the  divertity  between  com* 
mon  belonging  to  the  eft  ate,  and 
to  the  land  170,366 

la.  An  in  formation  on  a  penal  ftatute 
by  a  common  informer  not  with i a 
the  ftatute  of  jeofails  325 

13.  What  are  ftatutesofamendxnepts, 
and  what  of  jeofails  51 

Sec  alfo  Amendment sf  Arreft  of  Judg- 
ment, and  Declarations* 


Imparlance. 

I.  Clerks  of  B.  R.  ordered  to  make 
up  pod- roll  1,  and  not  to  enter  fpc- 
cial  imparlances  in  lieu  thereof  367 

a.  Imparlances  upon  informations  in, 
what  cafes  grantable  and  for  how 
long,  vide  bis.  ibid. 

j.  No  imparlances  to  be  allowed  in 
afEzes  without  good  caufe  (hewn, 

83 

4.  What  may  not  be  pleaded  after  im- 
parlance, 'vide  Abatement,  lie.  and 

6aa 
See  alfo  PUau  tic. 


Incident,  Appendant,  and  Appurtenant. 

1.  Things  fet  up  by  leffte  for  years 
for  convenience  of  trade  are  re- 
movable during  the  term  368 

2.  And  are  hkewife  feizable  on  a  fi. 
f*<  ibid, 

3.  But  fire-hearths,  chimney-pieces* 
isfc.  fet  up  by  a  termor  to  complete 
the  houfe,  become  part  thereof,  and 
are  not  removable  ibid. 

Of  late  the  law  bus  been  mart 
favourable  to  the  termor,  &c.  tt.  ibid* 

Inclofures,  vide  Fence;. 

IndiQments,  Informations,  Inquifttions, 
Ac. 

Where  there  may  be  an  indiSmeut, 

not  with/landing  a  Jummary  remedy, 

n.  45 

1.  In- 
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I.  Indi&mem  for  a  riot  and  aflaolt, 
"  acquittal  of  the  riot  ia  fo  of  tbe  af- 

(aujt  P*&'S93 

Z.  Indiftment  for  a  tool  ting  a  duke's 
eldefr.  fon,  flyling  him  by  bit  fa- 
ther's fecond  title,  as  in  common 
parlance,  is  ill  451 

j.  See  feveral  indictments  quafhed 
for  falfe  Latin,  viz,  prafentaut.  for 
prafentat.  %   #  570,  371 

4.  So  when  the  charge  is  in  the  dis- 
junctive, asfor  making  or  caufing 
to  be  made  342*  371 

This  is  not  mat  trial  in  an  order,  n* 

371 

5.  And  the  charge  in  indictments, 
informations,  &c.  'rouft  be  ex- 
prefs,  not  argumentative,  feV.  375. 

631 
£.  As  indictment  for  indoifing  Ex- 
chequer bills,  at  if  received  for 
Coiloms,  jadgment  arretted  375 
A  charge  ff  forging  -a  writing 
fur  per  ting  te  it  a  will,  is  fufficient, 
a.  ibid. 

7.  So  two  indictments  were  quafli- 
ed,  because  rhe  charge  was  laid 
•only  with  a  fuod  cum,  or  recital 

37* 
0.  An  indictment  lies  for  not  receiv- 
ing,  turning  off,  or  not  providing 
for  a  poor  apprentice  381 

4j.  But  indictment  lies  not  for  en- 
ticing an  apprentice  from  his  maf- 
ter  380 

to.  An  iirtrtctmeot  may  be  at  a  bo- 
rough-fcffions  on  5  El,  for  exer- 
citing  a  trade  not  ferving  as  an  ap- 
prentice 370 

II.  But  two  perions cannot  be  jointly 
indicted  thereon  for  exercifing  a 
trade,  &c.  382.  Centra  for  extor- 
tion ibid. 

iz.  See  the  judges  opinion  in  the  cafe 
of  informations  on  the  faid  ltat. 
$Elix.  e.  4.  373 

13.  Indictment  may  be  lor  keeping 
a  bawdy-houfe,  bat  not  for  bring 
communis  Una  383.  Atfo  00  indict- 
ment het  for  adultery  at  common 
law  552 

14.  Indictment  well  lies  again  ft  the 
hufband  and  wire  for  keeping  a 
bawdy-houfe  384 

.15.  A  cheat  is  not  indictable  oniefs 
he  come  with  falfe  tokens         379 


Statute  againft  obtaining  /money, 
&c.  by  falfe  pretences,  n.    Page  379 
What  impofitiens,  Sec,  are  indilt* 
able,  n.  ibid. 

J 6.  A  conftable  or  other  officer  is  in- 
dictable for  negleAing  a  duty  re- 
quired by  common  law  or  Jtatute 

380 

17.  An  indictment  is  only  billa  be- 
fore the  finding,  and  after  finding 
it  is  indiBamentnm  376 

18.  If  an  offence  fufficient  to  main- 
tain the  charge  be  well  la;d,  it  is 
fufficient,  though  other  fads  be  ill 
laid  385 

to-.  As  'uerberavernnt,  vntnerannr., 
l$c.  is  good  without  infultum  fecit, 
becaufe  battery  implies  an  aflault 

384 

xo.  Indictment  for  preach i ng  not  be- 
ing licenced,  quafhed,  becaufe -not 
faid  contra  for  mam  flatnti  370 

21 .  Indictments  for  any  heinous  of- 
fences, and  informations  filed  by 
the  attorney-general,  not  to  be 
quslbed  on  motion  272 

22*  Motion  for  an  information  of 
perjury  denied  :  For  per  Cur,,  you 
may  indict  him  374 

S3*  Where  two  indictments  are  tor 
the  fame  fact,  proper  to  try  on  bo:  If 
at  once  382 

24.  When  a  recognizance  for  trying 
an  indictment  on  removal,  is  fori- 
feited  or  not  370 

25.  No  motion  to  quafh  indictment 
removed  by  certiorari  after  ihs  re- 
cognisance forfeited  3  So 

26.  Wh?re  the  defendant  (hall  give 
fecurity  to  try  it,  on  a  removal  by 
the  pro  fee  u  tor  652 

27.  An  indictment  tried  in  B.  R.  is 
entered  on  the  plea-roll,  but  if  at 
the  Old  Bailey  it  is  put  in  a  tug, 

Uc-  37 « 

28.  Indictment  fpr  breaking  the 
chamber  of  S.  in  the  houfe  of 
James,  evidence  it  was  the  houfe 
of  Jamefon9  ill  385 

29.  Where  a  ma nercon cems  the  pub- 
lic government,  and  no  particular 
perion  entitled  to  an  action,  an  /*• 

formation  will  lie  374 

30.  An  information  m?y  be  for  fa  lie 
return  of  a  mandamus,  not  for  per- 
jury ibid. 

K  k  4  Note 
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Note    concerning    informations 
Pare  374 
31*  No  procefs  can  ifloe  on  informa- 
tions before  a  recognizance  given 
by  the  informer  376 

3?.  Information  or  popular  action  on 
penal  Aatutes  made  before  2 1  JacA  . 
* •  4.  cannot  be  brought  into  B.  R. 
nnlefs  for  facts  done  in  the  county 
where  the  court  fits  372 

33.  Alfo  debt  lies  not  in  B.  R.  on 
any  penal  ftatute  made  before 
%\  Jac.  1  .;  fecus  of  penal  acts  made 
fince  373 

The  jurifdidion  of  the  fuptrior 
courts  is  only  excluded  where  the 
inferior  had  concurrent  jurifdiclieu 
hath  as  to  the  fubjeM  master  and 
manner  tf  proceeding,  n.  ibid. 

Aftatute  made  and  expired  before 
3 1  J  a  c .  v  and  continued  after  as  from 
itsfirftenadment,  is  aftatute  of  that 
time,  id.  ibid. 

34.  One  outlawed  by  procefa  in  in- 
formation, if  he  comet  in  and  ?e« 
verfes  the  outlawry,  muft  plead /*- 
ftanter  to  the  information  371 

35.  See  an  information,  quo  warranto 
they  admit  per  Com  not  inhabitants 
to  be  freemen  374 

36.  And  note  the  different  judgments 
on  writs  of  quo  warranto  and  in- 
formations ^  ibid* 

37.  A  coroner*!  inqoifiiion  qnaihed 
becaufe  the  wound  not  fet  forth, 
nor  that  the  party  died  of  it      377 

38.  A  coroner  may  caufe  the  body 
to  be  taken  up  foon  after  burial, 
but  not  after  a  long  time  ibid. 

See   more  of  Innuifitions  and  In- 
formations in  Office  for  the  King, 
Perjury ,   Riots,  &C  and  /.  12, 
325,  514,587,669. 

39.  For  deer-dealing,  if  information 
be  in  due  time,  the  conviction  may 
be  at  any  time  afterwards  383 

40.  And  io  fummary  convictions  ap- 
pearance aids  want  of   fummons 

ibid, 

41.  Alfo  fuch  convictions  are  to  be 
taken  Arictly  againft  the  offender 

378 

42.  Therefore  need  not  be  laid  contra 
Pacemy  and  juxta  fermamftatuti  h 
frfficient  "  ibid.  U  383 


43.  Alfo  ceufideratun  quod  conviBui 
eft  is  enough,  without  forisfacUt 

Page  378.  383 
Where  there    is    a  difcretionary 
dlftribution,  there  muft  be  a  particu- 
lar adjudication  t  n.  ibid. 

44.  And   that  between  fuch  a  day  . 
and  fuch  a  day    he   (tilled  three 
deer  is  well  378 

45.  And  that  oath  was  made  dsveri- 
tate pramifforum,  is  enough        369. 

The  evidence  muft  be  Jet  out,  n. 
ibid. 

46.  How  execution  (hall  go  on  af- 
firmance pf  convictions,  wide  369, 

37* 

47.  And  the  executor  of  the  owner 
may  fue  execution  379 

48.  ^  If  conviction  of  deer-dealing 
be  pardoned  by  act  of  general  par* 
don  383 

49.  On  3  W4  W.  fcf M.  c.  5.  a  feller 
of  deer- (kins   may'  be    convicted 

ibid,  and  fee  542 

50.  Of  averments  in  indictments  611 

See  alfo  Anions  Popular*  CowiQious, 
Forgery,  Huifanct,  P*rjury%  Sta- 
tutes, Ufuryp  Words  indifiable,  &C. 

Infants* 

1.  An  infant  may  buy  neceflaries,, 
but  cannot  borrow  money  to  buy 
neceflaries  2799  286*  387 

4  per/on  lending  an  infant  money 
to  pay  for  necejaries  in  equity  ftauds 
in  the  place  of  thi  per/on  fmf  plying 
the  necejfdrios,  n.  279 

•  Alfo  a  bond  gives  by  an  infant  or 
ideot  for  any  purpofe  is  void    675 

•  In  indebitatus  ajfumpfiu  infancy 
may  be  given  in  evidence  on  uom 
njnmpjft  2>9 

..  Cuftom  of  %  manor,  that  if  the 
furrenderee  appears  not  on  three 
proclamations*  he  forfeits,  binds 
not  an  infant  386 

My  ftatute  9  G.  I.  c.  29.  iT  J. 
infants  and  femes  consort  do  not 
forfeit  copyholds  by  uegleB  or  rtfu- 
fdl  to  be  admitted,  or  pay  any  fine, 
n.  ibid. 

j.  See  divers  cafes  cited  of  recoveries 
fuffered  by  infants  on  privy  fcalf, 
but  diUl  lowed  567 

6.  la 
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6.  In  appeal,  lie*  the  writ  and  fuit 
of  an  infant  is  fubje&to  the  direc- 
tion of  the  procbein  amy,  not  of  the 
infant  himfelf         Page  176,^77 

And  fee  page  9;. 

Inns  and  Innkeepers. 

I.  One  takes  lodgers  to  lodge,  diet, 
and  lets  tables  for  their  borfes, 
not  an  innkeeper  within  4^5 
IV.  y  Af.  r.  13.  for  quartering  fol- 
diers  387 

?•  Note;  A  lodger  is  upon  exprelt 
contract,  a  gucft  not;  if  a  gueft 
ileal  it  is  felony,  if  a  lodger,  not 

588 

3.  One  by  leaving  his  borfe  in  an  inn 
becomes  a  gueft ;  /ecus  of  a  dead 
thing  ibid. 

J  per/on  requeuing  to  leave  goods 
at  an  imn  it  refufed,  but  nvbilft  be  is 
drinking  tbere  they  are  Jlolen,  tbe 
innkeeper  liable,  n.  ibid* 

4.  An  innkeeper  (thoogh  part-owner 
of  a  (hip)  held  not  within  the  fta- 
tutes  of  bankrupts  109 

See  alfo  Althoufes,  and  p.  18,  lie* 

Innuendo,  vide  fyepefition  of  Words* 

Inqui/ttien,  vide  JndiOments,  &e* 

Inrollment. 

1.  A  deed  may  be  broiled  without 
the  examination  of  the  party,  up- 
on proof  by  witnefTes  of  iu  delive- 
ry 389 

2.  The  party  died  before  acknow- 
ledgment, yet  the  deed  wasinrolled 

ibid. 

3.  And  where  two  are  parties,  ac- 
knowledgment by  one  binds  the 
other  ibi& 

4.  A  rule  that  all  deeds  be  acknow- 
ledged on  the  plea-fide  and  in 
open  court  ibid. 

Infiitufion  and  Indu&ien,  vide  fyjbops 
and  Prefentation. 

Jointenant  st  Tenants  in  Common,  ice* 

I .  Where  the  words,  equally  to  be  di- 
vided,   make    a   jointenancy,    or 


tenancy  in  common  Page  226,  391, 
392,  and  note  in  392 
a.  Grant  of  100/.  rent  to  £ve  equal- 
ly to  be  divided,  to  hold  to  them, 
vlx.  to  I.  to  each,  cjfr.  they  are 
jointenants  390 

3.  So  a  grant  to  A.  and  B.  b abend. 
one  acre  to  A.  and  the  other  to  B. 
they  are  jointenants  39 1 

4.  One  tenant  in  common  may  dif- 
feife  his  companion,  1.  /.  by  an 
aclual  pnfter  302 

5.  Tenants  in  common  may  be  by 
prefcription,  but  not  by  wrong  423 

6.  They  cannot  join  in  an  ejectment, 
423.    Nor  in  an  avowry  390 

7.  But  coparceners  muft  join  in  an  . 
avowry,  3  go.    Fide  187 

8.  See  the  difference  between  copar- 
ceners and  tenants  in  common,  aa 
to  pleading  a  fofe  fcifin    629,  630 

9.  The  pofleffion  of  one  join  tenant  ia 
pofleffion  of  tbe  other,  fb  as  to 
prevent  the  ftatnte  of  limitations 

a8S 

10.  And  if  one  jointenant  levies  a 
fine,  thoogh  it  fevers  the  jointure, 
it  does  not  onft  his  companion  286 

11.  One  jointenant  of  chattels  can- 
not bring  trover  again  (I  his  com- 
panion, but  may  agatnft  a  ftrang'er 

2QO 

12.  Where  one  coparcener  will  take 
advantage  of  a  forfeiture,  and  the 
other  not,  £;  if  en  apportionment 
ball  be  187 

Joint  and  Several. 

1.  Two  coparceners,  execution  again  ft 
one,  the  iheriff  muft  feife  all  the 
goods,  and  (ell  an  undivided  moi- 
ety 392 

Note  concerning  tbe  taking  of  part' 
nerjbip  ftock  upon  an  execution  again fi 
one  partner  ibid. 

2.  What  words  make  a  covenant  or, 
obligation  joint  or  feveral,  vide 

393 
See  alfo  Apportionment  and  Join- 
tenants. 

Journeys  Accounts*  % 

Where  one  not  party  to  ihe  fir[t  writ 
may  have  a  writ  by  journeys  ac-t 
counts^  ^03 

IJue 
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IJfkt  Gvmd. 

i.  In  debt  the  defendant  may  plead 

a  releafe,  or  give  it  in  evidence 

on  the  general  iflue  of  nil  debet 

Pagt  394 

z.  So  in  ajfumpfit  he  may  plead  pay- 

jnent,   or  give  it  in  evidence  on 

non  ajjump.  ibid. 

3.  Yet  held,  that  performance  in 
ajjumpfit  amount*  to  the  general 
ifltte  IM. 

4.  In  trefpafs,  plea,  that  it  was  the 
horfe  of  J.  S.  and  the  plaintiff 
took  and  impounded  it,  and  that 
the  defendant  took  him  by  reple- 
vin, amounts  to  the  general  iffue 

ibid* 

See  alfo  Pitas  and  Travtrft. 

ljfu$  and  Profits. 

1.  IlTues  of  lands  not  forfeited  by 
outlawry  till  inquifiuon-  lakea ; 
and  alienation  before  inquisition  is 
a  bar  395 

*.  Iffuea  of  a  join  tenant  for  life  are 
leviable  on  him  in  reverfion     ibid. 

3.  Bealh  of  a  ilranfer  ley  ant  and 
couchant  are  feizable  on  a  kvari 
facias  ibid. 

4.  So  of  a  jointenant  and  commoner, 
onlefs  the  title  found  by  the  inqui- 
sition it>M* 

Judge. 

i.  The  mayor  of  H,  committed  for 
fitting  in  judgment  where  he  was 
party,  though  by  the  charter  the 
on4y  judge  there  396 

z.  Where  one  afts  as  a  judge,  hit 
aft  is  not  traverfable ;  alittr  of  an 
officer,  as  a  con  liable,  Zs'c.      ibid. 

3.  A  judge  not  anfwerable  for  error 
of  judgment  either  by  action  or 
indidment  397 

4.  Mayor  and  commonalty  of  Z.  may 
limit  penalties  of  by-laws  to  them- 
felves  397 

5.  But  fuch  penalties  cannot  be  fued 
for  in  the  mayor's  court;  alittr 
if  the  mayor  could  be  fevered  397, 

398 

6.  Mayor  is  head  of  the  corpora- 
'tions  and  an  aft  ion  by  them  abates 

by  his  death  ibid. 


JudgMSMtt. 

1.  Judgment  for  a  fine  may  be  given 
in  the  defendant**  abfence,  bat  not 
£6t  any  corporal  puniihment '/*«£* 

56,  40a 

2.  Judgment  may  be  given  after  the 
plaintiff's  death,  if  it  he  within 
two  terms  after  verdi&  401 

3.  There  mod  be  four  days  exdufive 
between  the  day  in  bank  and  the 
figning  of  judgment  399 

4.  la  what  cafes  judgment  may  be 
entered  on  the  peremptory  rule 
without  motion  ibid. 

5.  Judgment  on  demurrer  to  a  plea 
m oft  be  entered  with  et  quia  vidttnr 
curia  qutd plaeit.  pradi&.&c.  40a 

6.  If  the  plaintiff  in  a  tnonftraus  St 
droit  fails  in  his  title,  no  judgment 
need  be  given  for  the  king       488 

7.  See  the  forms  of  entenng  judg- 
ments  on  non  pros,  He.     455,456 

8.  Judgments  ought  to  be  complete 
and  formal ;  and  a  difmlffion  is  no 
judgment  511,512 

9.  A  warrant  to  confefs  judgment 
may  be  given  in  cuAody,  and  how 

40a 

Notg  rtf peeling  tbt  uecejpty  of  am 

.  attorney  for  tbt  defendant  being  prt- 

fent  on  giving  a  warrant  to  confefs 

judgment  by  afarfan  in  cuftody  ibid* 

io.  Warrant  to  confefs  judgment  by 
1  feme,  who  afterwards  marries,  is 
thereby  revoked  399 

11.  Yet  judgment  con fe fled  by  a 
feme  covert  refufed  to  be  fet  afide 
on  motion  400 

1  a.  Where  a  judgment  is  confefled 
on  terms,  the  court  will  take  notice 
of  them ;  alittr  if  the  agreement  is 
fubfequent  40 

13.  Judgment  for  a  fcandalous  libel 
altered  the  fame  term,  and  the  pu- 
niihment  increafed  401 

14.  Upon  writ  of  inquiry  after  inter* 
locutory  judgment,  where  the  final 
judgment  mult  be  againft  the  ad- 
min iftrator  4a 

15.  Bringing  debt  upon  a  judgment 
is  no  waiver  of  the  lien  created  by 
that  judgment  89 

1 6.  And  debt  will  lie  in  an  inferior 
Court  on  a  judgment  in  If.  R.  {^) 

17.  Judjj* 
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17.  Jedgtneat  of  a  foperior  Court  it 
only  voidable,  though  a  private 
ftatute  (ays  it  (hall  be  void  P.  674 

18.  Oo  payment  of  cofts,  judgment 
will  be  fet  afide  though  regularly 
entered,  if  the  plain  tiff  has  not  loft 
a  trial  402 

19.  No  reference  for  irregularity  after 
writ  of  error  brought  ibid. 

*o.  Whatjodjrneat  (hail  be  given  on 
a  writ  of  error,  vide  40 1 

pi.  A  judgment  cannot  be  rev er fed 
in  part  and  affirmed  in  part,  unleft 
pare  is  by  common  law  and  part  by 
ftatute  24 

92.  If  judgment  for  defendant  on  fpe- 
cial  verdict  be  reverfed  in  Exche- 
quer Chamber,  that  Conn  (hall 
give  the  new  judgment,  alitor  If  oa 
a  demurrer  403 

13.  If  a  judgment  of  B.  R.  be  re- 
verfed in  parliament,  the  new  judg? 
men*  mad  be  entered  in  parlia- 
ment Mid. 

See  alfo  An  or  uses,  Jrrefi  of  Juag- 
spent,  Coufejiau,  and  Qouvi&iens. 

Jurifiiaiom. 

1.  All  jurifdi&ion  19  derived  from  the 
crown  fio 

£.  In  inferior  courts  tvtrf  thing  that 

makes  the  gift  of  the  action  muft 

be  laid  within  the  jurifdicYion  404 

Note  concerning  con/a  of  adion  in 

inf trior  courts  ieing  within  the  ju- 

rifdiaion and  Qu.  Whether  the 

defendant  can  take  advantage  of  their 
arifing  without  thejuri/di&iou,  when 
it  isfo  alleged*  and  there  is  no  plea 
to  the  contrary*  ib. — Vide  Taylor 
y.  Blair,  3  T.  R.  453. 

j.  Alitor,  if  only  matter  of  aggrava- 
tion ibid. 

4I  Bill  may  be  in  Chancery  to  fore- 
dofea  mortgage  on  lands  oat  of 
its  jariftt&MM,  if  the  per  (on  be 
within  it  ibid. 

Cafes  in  which  the  Court  has  esse- 
cnted  agreements  relative  to  lands  in 
Ireland,  &c.  alfo  relative  to  the  Ifle 
of  Man,  and  the  boundaries  of  'Ame- 
rican plantations  1  n.  ibid. 

c,  See  a  divcrfity  where  two  Courts 


have  jorifdi&ion  of  the  fame  thing, 
and  where  not  Page  195 

6.  And  fee  the  jurifdiclion  of  ju dices 
and  ine  feffioos,  touching  appren- 
tices 67 

See   alfo   Courts   Inferior,    Juftices, 
SeJ/ions,  8scf 

Jury  assd  Juror. 

I.  See  the  rules  of  ftrjking  juries  by 
the  matter,  and  the  practice  there* 
in  405 

a.  Jurors  ought  to  acquaint  the  Court 
that  they  can  give  evidence  before 
they  are  fworn  ibid. 

See  alio  Challenge,    Trials,    and 

Verdias. 


Juftices  of  Peace:. 

\.  Authority  given  to  juftices  of  peace 
muft  be  exsdly  purfued  475 

2.  Indictment  for  forgery  lies  not  be- 
fore ju  ft  ices  of  peace  (vide  Convic- 
tions and  Jndia/uentsJ  406 

Jufttces  of  peace  have  authority 
aver  offences  mentioned  in  their  com- 
miffien  ;  libels,  con/piracies ,  frauds, 
and  nuifances  ;  but  not  offences  creat- 
ed by  ftatute  without  txprefs  words, 
n*  ibid. 

3 .  See  their  proper  method  of  pro* 
ceedingon  i+Car.  2.  for  removals 
of  poor  ibid* 

4.  They  have  no  jurifdielion  upon  the 
.  ftatute  of  u fury  680 

5.  See,  where  their  orders  are  not 
void,  but  voidable  674 

See  alfo  Alehonfes,  Apprentices,  Baf- 
turds,  Conviaions$  Poor,  Orders, 
and  Sefflons. 

Juftificotion. 

I.  A  wife  may  juflify  an  aflault  in 
defence  of  her  hutband  ;  (o  may  a 
fervent  in  defence  of  his  in  a  Ik  r, 
but  not  vice  verfa  407 

a.  Nor  can  one  julHfy  in  defence  or 
his  houfe  or  clofe,  tj/c.  but  muft 
plead  molliter  manus  ibid. 

3,  He  that  commands,  or  even  re- 
quells 
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quefts  another  to  take  goods,  He. 
it  a  trefpafler  Page  409 

4.  And  id  trefpafs  fuch  command, 
Wr.  is  traverfablc;  centra  in  re- 
plevin ibid. 

5.  In  trefpafs  for  taking  goods  the 
officer  need  only  (hew  a  writ  of 
execution  ibid. 

6.  Seems  of  a  common  perfon,  unlefs 
in  aid  of  the  officer  by  hit  com- 
mand ^  ibid. 

7.  Where  a  principal  officer  jollifies 
nnder  a  returnable  writ,  he  mud 
fliew  it  was  returned  ;  fetus  of  fub- 
ordinate  officers  ibid. 

8.,  A  ferjeaat  at  mace  juftified  under 
a  precept  on  a  plainc  in  replevin, 
and  held  ill  becanfe  not  (hewn  it 
was  returned  ibid. 

9.  In  imprifonment  jollification  by 
order  of  Court  of  Con/cience  to 
carry  the  plaintiff  to  the  Compter, 
held  ill,  becaufe  the  imprifonment 
was  confefted,  but  not  (hewn  to  be 
in  the  Compter  408 

10.  Judication  by  1  EL  c.  17.  held 
ill  for  want  of  mewing  a  warrant 

4°7 

11.  In  juAifying  under  a  writ  it  is 
not  enough  to  (hew  where  return- 
able, but  muft  alfo  (hew  whence 
it  lifted  517 

See  alfo  Bailiff,  Replevin,  and  Tref- 
fafs. 


K. 

King. 

1.  npHE  king  has  a  right  to  the 

fervice  of  his  fubje&s        168 

2.  The  king  cannot  difcharge  the 
right  of  a  fobjeel,  or  binder  him 
of  a  remedy  the  law  gives  him  19 

3.  The  kings  of  England  have  not 
the  fole  legiftative  power,  and  if 
the  king  and  clergy  make  a  canon, 
it  does  not  bind  laymen  without 
their  aflent  41a 

4.  The  king  can  lay  an  embargo/™ 
bono  publico  only  32 

5.  He  cannot  grant  an  annuity  fo 
as  to  charge  his  perfon*  but  may 


charge  his  revenues,  as  the  exdfe>, 
&c.  Page  58 

6.  He  cannot  take  benefit  of  a  de- 
'  vife  to  fuperftitions  nfes,  bet  (hall 

apply  it  to  a  charitable  nfe         163 

7.  In  grants  by  him,  where  it  ap- 
pears he  intends  to  pafs  the  thing, 
it  (hall  pafs  notwithstanding  falie 
recitals  561 

8.  He  need  not  bring  zfcire  facias  to 
revive  a  judgment  after  the  year 

603 

9.  He  cannot  pardon  murder,  except 
it  be  by  exprefs  words  499 

10.  He  may  pardon  adifability  where 
it  is  only  the  confcquence  of  a 
judgment;  aliter  where  part  of 
the  judgment  689 

1 1.  He  may  create  an  Irijb  peer  un- 
der the  great  feal  of  England  by  ex- 
prefs words  510 

12.  After  in  dilution  and  induction  a 
,  prefentation  by  the  king  is  void, 

though  it  be  ad  corroborandum,  &r. 

162 

13.  In  conquered  countries  fuch  laws 
are  to  take  place  as  the  king  pleafes 

412,666 

14.  The  king's  chaplain  extraordi- 
nary is  not  capable  of  a  plurality 

161 

15.  And  fee  touching  the  king's 
chaplains  ordinary  and  extraordi- 
nary x  161, 162 

See  alfo  Monftrans  de  Droit,  Offices 
and  Office  for  tbe  King;  and  Pisr- 
dons,  Parliament t  and  Treafon. 


Labourers,  vide  Mafter  and  Servant* 

Laws  Common,  Canen,  Civil,  &C. 

I*  "WHERE  an  uninhabited  coun- 
try is  found  oat  and  planted, 
all  laws  in  force  here  are  immedi- 
ately fo  there  41 1 
a.  But  where  an  inhabited  country  is 
found  and  conquered,  not  fo  till 
declared  by  the  conqueror   411, 
412,  666 
3.    No  canons  oblige  the  laity  witbr 

out 
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oat  confcnt  of  the  civil  legiflature 
Page  412 

4.  Thciflands  Guern/ey9  Jer/ey,  Sarke, 
l$c  are  governed  by  the  laws  of 
Normandy  404 

5.  The  laws  of  England  do  not  ex- 
tend  to  Virginia*  &<.  being  con, 
q tiered  countries  411,666 

6.  Where  an  iffue  depends  on  foreign 
laws  it  may  be  tried  in  the  next 
county,  and  fuch  laws  given  in 
evidence  ^  651 

7.  A  temporal  matter  incident  to  a 
fpiritual  jurifdi&ion  muft  be  tried 
according  to  the  rule  of  the  com- 
mon law  547 

8.  See  the  difference  between  the 
maritime  law  and  common  law,  as 
to  hypothecations  34 

9.  And  of  Ux  mereatorim,  vide  Bills 
of  Exchange,  and  p.  443*  125 

And  Lex  Parliamenti,  vide  512. 

See  alfo  Villeins,  and  p.  18. 

Law  Cafes    denied,      vide    in    Fine 
Tabula. 

Leafes. 

1.  A  leaf*  for  a  year,  and  fo  from 
year  to  year,  quamdiu,  lie.  is  aleafe 
for  two  years  certain,  and  after  at 
will  413 

2.  When  a  leflbr  or  leflee  at  will  may 
determine  his  will,  vide  tit     ibid* 

3.  Termor  for  years  grants  for  a  lefa 
term  to  commence  after  his  death, 
it  is  good  ibid. 

4.  A  parol  demife  to  hold  from  year 
to  year,  13  fie  ultra  quamdiu,  l$c.  is 
a  leafe  for  two  years  414 

5.  And  after,  every  fubfeqnent  year 
began  is  not  determinable  till  that 
be  ended  ibid. 

6.  And  is  not  void  by  the  ftatute  of 
frauds  ibid. 

Note  concerning  tenancies  f rem  year 
to  year,  notices  to  quit,  &e.       ibid. 

7.  Leafes  of  copyhold  lands  are  void, 
and  a  forfeiture  187,  537 

8.  %u*re  of  leafes  in  pofleffion,  and 
reverfion  537 


9.  For  biihops  leafei,  vide  Bijhops, 
&e.  Page  189 

See  alfo  Breach  13.     Grants  1,  2. 
and  p.  244,  346,  588.     . 

Legacy. 

i.  Where  a  real  eflate  fhall  be  charged 
with  legacies  in  equity,  wide    416 

2.  A  legacy  to  a  creditor  greater  or 
lefler  than  his  debt,  how  to  be 
taken  155,  508 

3.  An  a&ion  lies  for  a  legacy  devifed 
ont  of  lands,  J§>y.  vide  mote        41 5 

In  vtbat  cajes  legacies  carry  in- 
ttreft,  ib.  U  B. 

4.  Eftatet/ftr  auter  vie,  how  far  fub- 
jecl  to  the  payment  of  legacies  464 

5.  Where  a  time  is  annexed  to  the 
legacy  and  not  to  the  payment,  and 
the  legatee  diet  before  the  time, 
it  is  a  lapfed  legacy    41 5  and  note. 

6.  See  a  prohibition  to  Spiritual 
Court  on  a  fait  for  a  legacy  for 
refuting  proof  of  payment,  by  one 
witnefs  547 

Of  martialling  affets,  416  and  note. 

See  alfo  Affets,    Executors  and  Z>*. 
vifii* 

Libelhts  Famofus. 

x.  The  whole  libel  need  not  be  fee 
forth  in  the  indictment,  but  if  any 
part  qualifies  the  reft,  it  may  j>e 
given  in  evidence  aj7 

2.  Copying  a  libel  is  criminal,  and 
writing  a  copy  without  authority 
is  writing  a  libel  417,  iig 

3.  He  that  writes  a  libel  is  the  con- 
triver,.and  having  a  written  copy 
of  a  known  libel  is  evidence  of  a 
publication  ^|g 

4.  Where  a  matter  is  onlawfnl  in  ge- 
ral,  general  allegation  fhall  be  fo 
taken  tf,y, 

Liberties,  vide  Francbi/ts. 

Limitations. 

1.  Defendant  being  beyond  lea,  does 
not  avoid  the  itatute  of  limita- 
tions i  contra  of  the  plaintiff    420 
2.  An4 


T  t*  E      TABLE. 


i.  And  in  replication,  to  avoid  that 

ftatnte,  continuances  mull  be  (hewn 

Page  420 

3.  In  imprUbument,  thtt  ftatute  be- 
ing pleaded  to  part,  the  plaintiff 
mull  reply ,  it  waa  one  continual 
durefs  ibid, 

4.  A&ion  removed  by  habeas  corpus, 
and  that  ftatute  pleaded  above,  the 
plaintiff  may  reply,  the  fast  below 
wm  within  Bx  year*  424 

5.  Pleas  of  the  ftatute  of  Hmications 
are  to  be  favoured  421 

6.  Yet  %*r* ,  if  the  ftatnte  be  plead- 
able to  fuit  in  the  Admiralty  for 
mariners  wages  424 

Extended  to  tbtfefuhs,  n.    ibid. 

7.  Not  guilty  within  fix  yean  is  ill 
in  treipafs  (being  limited  to  four) 

423,  424 

8.  Where  the  duty  anfes  on  confi- 
deration  executory,  the  defendant 
mod  plead,  quod  a&io  non  accredit, 
t$c.  422 

9.  A*  receives  the  inteftate'g  money, 
and  afterwards  ad  mi niftration  is 
committed  to  B.  the  caufe  of  adton 
accrues  by  the  adminiftratton   421 

io.  Twenty  years  poffeffion  is  a  good 
title  in  ejedmenr,  for  the  plaintiff 
as  well  as  the  defendant  ibid. 

11.  The  ftatute  of  limitations  runs 
not  a  gain  ft  A.  unUfaa&oally  oufted 
or  dineifed  423 

The  fiatute  of  limitations  only  ope- 
rates between  tenants  in  common,  &C. 
in  cafe  of  an  adverfe  poffejjion,  n# 

ibid. 

12.  A.  barred  in  his  formedon  may 
take  advantage  of  a  right  of  entry 

42* 

Sec  alfo  Evidence,  1,  2,  3. 

London  and  its  Cuftoms. 

1.  Court  of  aldermen's  power  con- 
cerning new  lights  was  only  dur- 
ing rebuilding  the  city  425 

2.  Cuftom  to  punifh  by  information 
in  the  court  of  aldermen  for  a  (Fault 
and  contemptuous  words  of  an  al- 
derman in  execution  of  his  of* 
fice,  is  good  ;  aliter  if  to  dUfran- 
cnife  ibid. 


3«  By  cuftom  of  London  an  ex&etot* 
mall  place  the  teftator's  apprentice 
with  another  matter,  &c.  Page  66 

4.  The  cirftom  there  concerning  free- 
men's eftates  extends  only  to  chil- 
dren, not  to  grandchildren        426 

5.  So  the  cirftom  of  hotchpot  there ; 
and  where  it  appears  under  the  fa- 
ther's own  hand  how  much  a  chili 
has  received,  the  court  will  judge 
if  a  fall  advancement  or  not   ibid. 

6.  Mayor  and  commonalty  of  London 
may  limit  penalties  of  by-laws  to 
themfelves,  but  cannot  be  fued  for 
in  the  mayor's  court  397,  398 

7.  See  the  difference  between  London 
and  other  cities,  as  to  the  cuftom 
guilda  mercatoria  204 

See  alfo  By-Laws,  Corporations,  &c. 

Lunatic  and  Ideot* 

i.  An  ideot  is  maintainable  by  the 
parifti  where  his  father  is  fettled, 
and  not  where  born  427 

2.  The  bond  or  other  deed  of  one 
non  compos  is  void  427,  67; 

3.  A  prohibition  to  probate  of  will, 
on  fuggeftion  of  being  non  compos, 
denied  552 

4.  Surrender  of  tenant  for  life,  being 
non  compos,  to  a  remainder- man  ia 
void,  fcfr.  576 

See  alfo  Infants'* 

M. 

Maihem,  vide  frefpafs. 

Mandamus. 

t .    A  Mandamus  to  one,  to  command 

another  to  do  the  ad,  is  ill 

436,  woe  701 

2.  Several  perfons  cannot  join  in  a 
mandamus  to  reftore  433,  436,  437 

3.  The  writ  not  to  be  tcfted  before 
granted ;  but  the  alias  and  pluries 
may  be  returnable  immediate    434 

4.  And  fifteen  days  between  the  tsfte 
and  return  if  above  forty  miles 
from  London,  and  eight  days  if  un- 
der ibid. 

Onlj  fourteen  days,  n.  ibid., 

5.  And 
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$•  And  if  rite  firft  writ  be  not  retain- 
ed, ft  peremptory  rale  (hall  go,  tnd 
next  to  attachment,  OV.  Page  4*9 

6.  Alfo  after  the  return  falfined,  a 
peremptory  mandamus  is  of  right 

+3° 

7.  Yet  if  edion  be  brought  for  fitch 
£aller  return  in  CB*  no  peremp- 
tory mandamus  fliall  go    ^         428 

8.  Where  an  officer  at  will  is  remov- 
ed, and*  the  corporation  does  not 
rely  on  their  power,  but^  return  a 
nrrfdemeatror,  and-  that  19  itrfaffi- 
cient,  a  peremptory  mandamus  fliall 
ga  428,  435 

^.  Want  of  Aim  moos  is  no  objection 
for  removal  if  the  party  appeared 
tnd  was  heard  428,  43c, 

to.  A  ca (torn  to  remove  ad  libitum  is 

good,  bat  that  nruttr  be  returned 

poiitively  430 

Power  of  amotion  is  incident  to 

a  corf oration,  n*  ibid. 

11.  A  return  of  mandamus  muft  be 
certain  to  every  intent  432 

Certainty,  to  a.  certain  intent  in  ge- 
neral is  fufficient>  n.  ibid. 

12.  Several  matters  may  be  returned 
on  the  fame  writ,  but  they  muft  be 
confident  436 

Cafes  of  different  confident  matters, 
ju  ibid. 

If  caufes  returned  are  confident, 
tut  feme  good  and  others  bad,  the 
Sad  may  be  qua/bed  and  the  good 
tried*  id.  ^  ibid. 

1 3.  A  variance  between  the  writ  and 
return  in  the  name  of  the  corpo- 
ration is  ill  ^  434 

14.  A  mandamus  directed  to  the 
may  of,  bail  lift  f  &c.  the  mayor 
alone  may  make  the  return,  and 
the  others  cannot  difavow    431, 

wide  701 

15.  But  the  mayor  is  punifhable  it  he 
does  it  againft  the  confent  of  the 
majority  431,  432 

j6.  Where  the  return  fpeaks  of  a 
conflitution  different  from  the  writ, 
it  ought  to  deny  the  fuppofal  of 
the  writ  43 1 

17.  Return  of  a  reiignation  in  the 
corporate  aflembly  and  election 
of  another  inter  the  office,  is  good 

433 


18.  Bat  non  fuit  debito  modo  eleSus  is 
not  good,  unlefs  the  writ  fuggtfls 
ft  debito  modo  Page  433,434 

19.  An-  amotion  or  removal  mod  be 
for  the  matter  charged  43  c 

zo.  Non-attendance  is  a  good  caufe 
of  forfeiture  of  the  office  of  re- 
corder ibid,  and  vide  note* 

2 1 .  A  rule  to  infpeft  the  charter  in 
order  to  make  areturn,  denied  430 

and  vide  note, 

22.  Concerning  mandamuses  for  over- 
feers  of  the  poor,  to  make  rates  or 
come  to  account       vide  525.  531 

See  alfo  Difiribution,  Motion  2.  and 
Writs. 

Manor,  vide  Copyhold. 

Market,  vide  Fairs. 

Marriages,  vide  Baron  and  Feme,  and 

P*g*  437- 

Mariners,  vide  Admiralty. 

Marjbal  and  Marfbalfea. 

i.  A  bond  to  the  marflial  to  be  a 
true  priibner  is  good  438 

2.  The  earl  marfhal  of  England  for- 
merly marihal  of  B.  R.  439 

3.  See  the  jurifdiakm  of  the  Palace- 
Court  ibid. 

4.  Debt  lies  not  in  the  Marfbalfea  on 
a  judgment  in  B.  R.  ibid. 

5.  The  office  of  chamberlain  of  the 
King's  Bench  prifon  inieparably  in- 
cident to  that  of  marfhal  ibid* 

6.  AH  other  marfhal/eas  originally 
derived  from  that  of  the  earl  mar- 
fhal of  England  439,  602 

See  alfo  Efcape  2.       ~"~* 

Mafler  and  Servant. 

1.  Mafler  is  liable  for  neglecl  of  his 
(ervant,  not  the  wilful  wrong  441 

2.  And  he  that  employs  a  fervant 
undertakes  for  him  440 

3.  Yet  theftrvant's  aft  binds  not  the 
mafler  unlefs  he  afU  by  his  autho- 
rity, or  he  confents  44s 

4.  Goods  are  fpoiied  by  default  of  a 

mafler 
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matter  of  a  (kip  employed  by  the 
owneri,  (be  owners  are  liable  Page 

44° 
5*  But  the  a&ion  mutt  be  brought 
agaiuft  all  the  part  owners,  who 
make  bot  one  matter  ibid. 

The  defied  can  only  be  taken  ad- 
vantage of  by  plea  in  abatement,  n. 

ibid. 

6.  The  fervant  may  juftify  battery  io 
defence  of  hi*  matter,  but  not } 
cpwverfo  ^    407 

7.  If  a  fervant  be  robbed  of  hii  mat- 
ter's money  or  goods,  he  or  the 
matter  may  fue  the  hundred    613, 

614 

8.  A  matter  of  a  ttage-coach  is  liable 
/or  goods  loft  by  his  driver,  if  he 
takes  ft  price  for  carriage,  alitor 
not  282 

9.  A  covenant  between  the  matter 
and  a  third  perfon,  the  fervant  not 
being  party  (vide  Apprentices)  479 

io.  Order  by  juftices  for  payment  of 
Servants  wages,  if  it  does  not  ap- 
pear what  wages  (hall  be  intended 
hulbandry  442, 484 

11.  So  order  to  pay  421.  for  labour 
in  huibandry  held  good,  though  it 
does  not  appear  fuch  wages  aa  the 
ftatute  dire&s  441 

12.  For  remedies  for  wages  are  fa- 
voured in  the  fuperior courts   44ft 

.     479t4»4 

13.  See  the  diftinduMi  between  fier- 
vns  prmdialit  and  perfioualis      667 

See  alfo  Apprentices  and  Authority. 


Maxims* 

1.  Omnis  innovatio  plus  nmitate  per- 
turbat  quam  niilitate  prodtft  20 

2.  Sic  utere  tuo  nt  aliennm  non  lardas 

zz 

ibid. 


f  Communis  error  fiacit  jus 

3.  Volenti  non  fit  injuria 

4.  Quicunq;  babet  ordiuariamjurifidicT 
tionem  eft  loci  illius  erdinarius       41 

5.  Annua  nee  debitum  judex  non  feparat 
ipfum  65 

6.  Id  certum  eft  quod  certum  reddi  po- 
teft  7$ 

7.  Non  eft  jufium  aliqnem  poft  mertem 
facere  baftardum  I 2 1 


8.  Ex  uudepaSo  non  oritur  *8io  foiJe 
24-)  '  Page  izg 

9.  Pat  in  parent  imperinm  men  babet 

10.  Nulla  carta  qnm  recordnm  non  babet 
pottft  mandare  careers  200 

11.  AQio  pro  injuria  perfionaJi  moritur 
enmferfiona,  (vide  izj    210,  314 

12.  Placitum  eft  uameu  collc&ivum,  <%. 

zigr 

13.  Expreffio  eornm  quee  tacit e  infant 
nihil  operas ur  233 

14.  Nemo  bis  punietur  pro  uno  delitlo  • 

*5'  ^F  /*****  enns /entire  debet  IS 
commodnm  302 

16.  Utile  per  inutile  non  wtiatnr  417 

17.  Vtlagatus  non  eonvidns  eft  de 
/ado,  &c.  494 

18.  Res  eft  mi/era  nbi  jns  eft  vagnm 

19.  %xi facit  per  alinm  facit  per  fe  J  89 

Meafiures,  vide  Weights* 

Melius  Inquirendum,  vide  Csrasvr  and 
Office  fur  the  King. 

Merchants  and  Merchandize. 

1.  The  word  merchant  in  eludes  all 
forts  of  traders,  aa  well  as  mer- 
chant adventurers     44$,  and  note. 

z.  And  the  drawing  a  bill  of  ex- 
change makes  a  merchant  to  that 
purpofe  125 

3.  Between  joint  merchants  the  re- 
medy fnrviveii  but  not  the  duty 

*  444 

4.  Therefore  the  fiirvivor  and  the 
executor  cannot  join  in  aa  a&ioa 

ibid. 

5.  In  policies*  warranted  to  depart 
nnith  convey f  is  intended  without 
wiifut  default  of  the  matter      443 

6.  And  intended  only  from  the  placfc 
of  having  convoy  ibid. 

And  for  the  voyage,  but  acciden- 
tal feparatiou  is  no  breach,  n.   ibid. 

7.  And  deviation  difcharges  the  po- 
licy for  that  lime,  fcfe.   444,  44$ 

8.  Quaere  if  a  (hip  feized  by  the 
government  be  within  the  word 
detention  in  the  policy     (vide  note) 


9.  A 
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fr  A  policy  altered  by  content  tfter 

i(   was    underwritten,   yet   good 

^       Page  444. 

lb.  Goods  Ypoiled  by  default  of  the 

.    mailer,  the  owners  liable         440 

See  alfo  Admiralty \ 

Mitfeafdnde,  Sec.  vide  Anions  on  the 
Cafe,  2,  &c. 

Mifuomer,  vide  Abatement,  Addition* 
Names,  and  Variance. 

Mcdus  Decimandi,  Vide  Tithes* 

Monty. 

I.  Any  piece  of  money  coined  at  the 
Mint  is  of  value  as  it  bears  propor- 
tion to  other  current  money,  and 
that  without  the  king's  proclama- 
tion 446 

«,  The  unite  being  raifed  \6d.  by 
King  Jades  I.  was  the  occafion 
of  coining  guineas,  viz.  at  20/. 

ibid. 

3.  In  indeb.affump.  to  pay  13/.  10  j. 
for  nine  guineas  received,  not  ne- 
ceflary  to  (hew  the  number  of  gui- 
neas {vide  g,  22.)  ibid. 

4.  Money  paid  on  a  void  award  may 
be  pleaded  as  accord  and  fatisfac- 
tion  7 1 

5.  J.  receives  money  of  B.  by  the 
hands  of  C>  it  is  AS*  money,  and 
he  mud  abide  by  the  Jofs  507 

j6.  A  power  to  charge  lands  with  a 
Aim  of  money  imports  the  inter  eft 
thereof  alfo     ^  £38 

7*  Touching  bringing  money  into 
Court,  vide  583,  596,  597 

See  alio  Affnmpfit*  Rates  of  Court,  and 
Tender,  &c. 

Mono f  dies. 

See  the  conduction  of  the  (latute 
21  Jac.  i.e.  3.  of  monopolies  and 
of  new  inventions  447 

Monftrans  de  Droit. 
j.  If  the  plaintiff  therein  fails  in  his 
own  title,  he  cannot  take  advan- 
tage of  another's,  or  want  of  title 
in  the  crown  447 

Vol.  II. 


2.  The  record  of  the  inqnifition 
thereon  is  before  the  Court  with 
refpect  to  the  plaintiff* only  P.  44.8 

3 .  And  fee  the  judgment  therein  ilid. 

Sec  alfo  page  395 

Mortgages. 

1.  A  mor'gage  with  provifo  that 
future  inter* ft,  if  not  paid,  (hall  be 
taken  as  principal  and  bear  inte- 
reft,  the  provifo  is  void  449 

2.  A  mortgagee  or  purchafer  prece- 
dent, though  by  defective  convey- 
ance, (hall  be  preferred  before  af- 
fignees  of  comtniffioners  of  bank- 
rupts 449 

3.  Where  perfonal  eftate  (hall  be  ap- 
plied to  pay  off  a  mortgage  in  dif- 
charge  of  the  lands  449,  490 

Note  from  Cox's  P.  Wffit.  rela- 
tive to  tbisfnbjeR  ibid. 

4.  See  alfo  Chancery,  19,  20,  &c9 
and  Dijeifin  1  and  2. 

Motion. 

1.  No  motion  to  quafh  indictments 
removed  by  certiorari  after  the  re- 
cognizance for  trying  is  forfeited 

2.  No  motion  for  peremptory  man- 
damns  after  verdict  (or  falfe  return, 
till  four  days  after  the  ret.  of  tbe 
poftea  431 

3.  If  a  plaintiff  moves  to  amend  hia 
declaration  the  fame  term  tbe  plea 
comes  in,  he  need  not  give  new 
rules  to  plead  510 

4.  No  motion  for  a  new  trial  after 
motion  in  arreft  of  judgment    647 

5.  Where  ufei.fa.  (hall  iflue  on  mo- 
tion, and  where  without,  vide  598 

6.  A  franchife  not  to  be  allowed  dn 
motion,  unlefs  formerly  pleaded, 
and  is  upon  record  450 

7.  Where  a  line  is  fet  for  forcible 
entry,  the  conviction  not  to  be 
quafhed  00  motion  ibid. 

8.  See  where  a  venue  may  be  changed 
on  motion,  in  Barrifler  and  Vifne. 

9r  How  to  move  to  make  a  record  a 
concilium  565 

Murder,  vide  Appeal h  Felony,  and  page 
614. 
JL  1  Names 
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Names  of  Purcbafe  and  Dignity. 

1.  A  Dolce**  elded  fon  is  not  to  be 
"•  ftyled  by  his  father's  fecond 
title  in  legal  proceedings,  though 
allowed  hiin  in  common  parlance 

Page  451 

2.  A  corporation  may  fue  by  their 
name  cf  incorporation,  though  ihcy 
have  exprefs  power  to  fue  by  an- 
other .    45 l 

3.  A  variance  between  the  writ  and 
return  of  a  mandamus  in  the  name 
of  the  corporation;  is  ill,  454.  vide 

•  433 

4.  A  bond  made  by  the  name  of  Er- 
lin%  but  fubferibed  Erlwin,  is  no 
material  variance  462 

5.  On  certiorari  to  remove  orders,  the 
name  of  the  parifh  in  the  writ  and 
that  in  the  order  rauft  be  the  fame 

45* 

6.  If  a  writ  or  declaration  be  agtinit 
.     one  as  knight  only,  when  he  is  a 

knight  and  baronet,  it  is  a  mifno- 
mer  5° 

Sre  alfo  Abatement,  Additions,   aod 
Faridnie. 

Ne  exeat  Regnum,  vide  Writs. 

Negroes,  vide  Villeins. 

Nifi  prius. 

r.  The  authority  of  a  judge  of  nifi 
prius  is  by  commiflion  of  affize  4*4 

2.  A  judge  of  nifi  prius  may  receive 
a  nonfuit  at  the  aiiizea  456 

See  alfo  Abatement,  17.  Amendment, 
14.  1 6,  tfr.>  and  Arreft  of  Judg- 
ment. 

Nobility,  vide  Peers. 

Nolle  Profequi,  vide  Nonjuit. 

Non  Compos,  vide  Lunatic* 

Nonfuit. 

1.  In  trefpafs  againft  four  there  can 
be  but  one  nonfuit  for  want  of  de- 
claring 455 


2.  A  non  prof  may  be  entered  a*  Id 
one  defendant  after  interlocutory 
judgment,  not  after  final  />4£*4$$ 

3.  Where  a  defendant  files  ball  with- 
out an  arrdl,  the  plaintiff  may  be 
non  pros' d  ibid* 

4.  in  a  quare  impedit  nonfuit  after  ap- 
pearance is  peremptory  559 

5.  So  it  fcfms  in  appeal:  But  non- 
fuit therein  before  appearance  ia 
not  peremptory  64 

6.  In  ejectment- againft  ft  vera!,  if 
fome  cenfefs /*#/£,  't^V  ,  and  dthert 
not,  the  plaintiff  may  proceed  as  to 
the  former,  *nd  be  nonfuit  as  to  the 
latter  456 

The  report  is  incorrtB  quoad  hoc, 
n.  ibid. 

Afer  judgment  by  default  againft 
one  defendant ,  the  plaintiff  cannot 
be  nwn/uit  as  to  another,  id.       ibid* 

7.  Where  feveral  defendants  fever  in 
plea,  plaintiffs  may  enter  non  prof. 
againft  one,  any  time  before  the 
record  fen t  down  457 

8.  A  difcharge  by  nolle profequi 00  in- 
dictment* will  not  maintain  an  ac- 
tion for  a  malicious  profecution  456 

9.  See  the  forms  of  entering  nou  prof. 

ibid. 

Notice. 

I. "Not'Ceis  not  necefory  to  be  al- 
leged where  the  matter  is  pre  fumed 
to  b*  known  without  it  457- 

2.  As  where  A.  in  confederation  B. 
would  deliver  up  a  bond  to  C  ,  af- 
fumesto  pay  B.  30/.,  action  lies  on 
B.*s  delivering  up  the  bond  to  C. 

fans  al'egihg  notice  to  A.  of  fuch 
delivery  ;  became  intended     ibid. 

3.  Where  and  what  notice  is  oecefl'ary 
or  not,  in  order  to  make  a  fettle- 
ment  472,  473,  476 

4.  Where'  one  is  bound  by  aeed  to 
do  an  act  of  which  he  is  to  give  no- 
tice, though  tuch  notice  is  difpenfed 
with  by  becoming  impufBblc,  yer. 
the  act  muil  b<*  ffone  214 

5.  If  there  be  no  actual  proceeding 
within  four  terms,  there  mull  be  a 
term's  notice  of  trial  557 

6.  See  more  concerning  notice  of 
tiial,  &c.  257,  645,  650, 653 

See  alfo  Requefit 

Novni 
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iffiVil  Alignment* 

*♦  Where  the  defendant  by  plea 
makes  a  tranfitory  trefpafs  local, 
the  plaintiff  may  make  a  new  af- 
fignment  Page\$$ 

S*  Where  the  place  is  nfade  material 
by  the  defendant's  plea,  he  muft 
(hew  it  with  certainty  ibid. 

J.  If  in  Utfy^Us quart  claufum  fregit* 
he  pleads  libitum  tenement um,  and 
iflue  thereon,  he  may  Jh;w  any  clofe 
that  is  his  freehold  ibid. 

4.  Bat  if  the  plaintiff  gives  the  clofe 
a  name,  the  defendant  mud  prove 
a  freehold  in  the  clofe  fo  named  453 

Nudum  P*3um%  vide  AJfumpfit* 

Nut/once. 

I.  If  one  erects  a  houfe  which  flops 
my  lights  I  nay  pull  it  down  459 

a.  In  cafe  for  (topping  lights  it  muft 
appear  that  the  lights  were  ancient 

ibid. 

3.  And  coufuevit  after  verdict  therein 
imports  time  out  of  mind        ibid. 

4.  Tenant  for  years  erects  a  nuifacce, 
and  makes  an  onder-leafe  to  £., 
action  agaioft  either  .460 

5.  A  quod  per  mitt  at  pr oft er mere  fu*» 
dam  itdificia  ad  aocumentum,  c£V.v 
lies  458 

6.  In  j unification  of  abating  a  nui- 
fance  it  needs  not  be  (hewn,  that  he 
did  it  doing  as  little  hurt  as  could 
be  _  "  45M59 

7.  Keeping  fwine  in  a  city,  a  nui- 
fance  at  common  law,  and  indict- 
able 460 


Oaths  and  Affidavits. 

i.  CEE  the  oath  of  the  triers  of  ju- 
rors on  a  challenge  for  favour, 

Uc.  152 

a.  Oath  made deveritate  pramijforum 

is  inefficient  in  convictions       369 

3.  Concerning  the  taking  of  oaths  to 
qualify  for  offices  in  corporations 

428,  429 

4.  Where  a  peer  (hall  depole  on  his 
•at^  or  his  honoer  512,  513 


5.  One  robbed,  if  he  refu res  to  take 
the  oath,  cannot  foe  the  hundred 

Page  611 
Note  ref peeling  Quakers9  affirma- 
tions ibid. 

6.  Affidavit  of  the  time  when  a  de- 
claration was  delivered  670 

7.  On  fobmiflion  to  a  fine  after  con- 
fefltng    an    indictment,    affidavits 

•    may  be  read ^o prove  the  profecutor 

aflaulted  firft;  contra  after  a  con* 

.    vidion  55 

8.  Affidavits  taken  before  commiffion- 
er»,  by  29  Car.  2.  c.  5.,  muft  be  in 
a  caufe  in  court  46 1 

9.  Where  affidavits  of  perfons  pil- 
loryed  may  be  read  ibid* 

to.  Where  on  (hewing  caufe  new  af-. 
fidavits  may  be  read  to  fupport  a 
rule  ibid* 

Obligation* 

1.  Infenfible  words  in  the  fum  of  an 
obligation  may  be  explained  by 
the  condition  462 

2.  As  /ex  triginta  libris%  or  quadrant 
libris,  I3c.  ibid. 

3.  Condition  of  a  bond  (reciting,  a 
debt)  not  to  pay  %  is  repugnant,  and 
the  bond  fing'e  463 

4.  Bond  made  by  Erlin  and  fubferibed 
Eri*win,   is  no  material  variance 

462 

5.  Bond  from  A.  and  B.  to  H.  joint 
and  feveral,  a  covenant  from  H. 
not  to  fue  is  no  defeafence        575 

6.  A  bond  by  a  deputy  to  pay  a  cer- 
tain fum  out  of  his  falary  or  profits 
is  good  466,  468 

7.  But  where  it  is  without  relation  to 
the  falary  or  profits,  it  is  void  ibid. 

See  alfo  Day,  Date,  and  Chancery* 


Occupant  and  Occupancy. 

1.  The  heir  (hall  be  charged  in  the 
.  cafe  of  a  fpecial  occupancy  with 
payment  of  debts,  not  legacies  464. 
a*  An  adminiftracor  (hall  be  charged 
in  like  manner  where  he  is  a  fpe- 
cial occupant  46$ 
Eftates  pur  auter  vie  diftribvtaht 
at  perfonalty,  n.                        ibid. 
4.  1  2                     Offices 
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Offices  and  Officers. 

a.  A  judicial  office  may  be  granted 

f  to  twor  but  if  one  dies  it  docs  not 

furvive,    unlefs   faid,  /*  tbe  fur- 

in'vor  Pago  465 

2.  The  king  grants  an  office  to  A. 
durante  beneplacito,  and  after  grants 
it  10  B.  to  commence  after  the 
death,  fjirrender,  or  forfeit  ere  of 

-  A.,  the  latter  grant  is  good      ibid* 

3.  Office  granted  at  wiiHs  at  the  will 
of  the  king,  and  not  of  the  party, 

-  and  may  be  furrendered  466 

4.  King's  tenant  at  will  may  forfeit; 
but  there  mull  be  an  inqoifition 

ibid. 

5.  Non-attendance  t  good  ciofe  of 
forfeiture  of  the  office  of  recorder 

435 

6.  Of  removing  officers  at  will  incor- 
porations, vide  mandamus  8.  and 
p.  428 

7.  A  fret  bold' lo  commence  infuturo 
may  be  in  a  xent  dt  neve,  or  in  an 
office  466 

3.  Bond  by  a  deputy  to  pay  half  the 

profits  of  the  office,  or  a  certain 

fum  out  of  the  falary,  &c.  is  good 

ibid,  and  468 

£•  Earl  marmal  of  England  formerly 
marihal  cf  27.  R.t  and  the  office  of 
4  bam  her  lain  of  the  prifon  incident 
to  that  of  marffial  439 

10.  The  enfios  rotolorum  may  appoint 

the  clerk  of  the  peace  without  deed 

467,  vide  479 

it.  Concerning  the  office  of  clerk  of 
affize,  wide  6;o,  57*.  and  Clerk  of 
tbt  Mar  kit  327 

12.  A  parilh-clerk  nominated,  by  the 
pirfon  is  in  Tor  life,  &e.  536 

13.  And  cafe  lies  for  disturbing  him 
in  the  execution  pf  his  office      468 

14.  The  mayor  is  the  head  of  the 
corporation  398,432 

See  alfo  Bdiliff,  Confiable,  Coroner, 
Fees,  Mandamus,  Marjbalf  Judge9 
Sheriff,  &c. 

Office  for  tbe  King. 

1.  An  inquifition  rinding  feme  point* 
well,  and  nothing  as  to  others, 
may  be  fupplied  by  a  melius  inoui* 
rendum  469 


'  2.  Contra  where  it  is  defefltve  5*  tsW 
points  fbdnd  Page  469 

3.  A.  tenant  for  life,  remainder  to  A. 
in  fee ;  A.  is  attainted,  the  king 

.  feixes,  M.  may  enter  on  the  king 

ibid. 

4.  AUter  if  an  office  had  found  A. 
ftiled  in  fee,  fcfr.  ibid. 

See  Monfirans  dt  Droit. 

Orders  ofjnfiees  oftb*  Peace. 

1.  Order  by  jufticcs  rtfiding  im  tba 
county,  not  enough,  fans  faying  if 
or  for  (he  county  474 

2.  Order  for  removal  need  not  be  by 
judices  of  tbe  divifion,  but  mafl  be 
quorum  onus,  mid*  bis        47  3 »  489 

3.  Juflices  cannot  command  tbe  of- 
ficers of  the  parifh  whither  H.  is 
fen t,  to  remove  him  ".499 

4.  On  orders  of  removal  the  examina- 
tion mud  be  by  both  jufticcs,  fm- 
rum  anus  488,  419 

5.  Order  to  remove  one  to  2?.,  be- 
caufe  the  father  1  aft  fettled  there,  is 
ill  47a 

6.  So  to  remove  A  and  bis  family,  or 
wife  and  family,  becauie  too  ge- 
neral 482,  485,  48a 

7.  So  an  order  reciting.  We  are  in- 
formed £•  is  the  place  of  legal  fct- 

tlement,  is  ill  473 

8.  Alfo  there  moftbe  a  direft  adju* 
dication  of  the  place  of  legal  fet- 
tlement  478, 479 

9.  Order  made  on  complaint  that  A~ 
is' likely  to  be  ebargoabk,  is  not  good 
without  an  adjudication  491 

10.  And  facb  order  mult  be  made  on 
complaint   of  tfie   churchwarden* 

(•&)  492»  495 

M*  But  need  not  ffiew  that  he  did 
not  rent  a  tenement  of  10  /.  per  an- 
num ibia\ 

12.  Order  of  two  jufticet  not  appealed 
from  binds  the  parifli  upon  which 
k  i?  made,  till  a  new  fettlement  i» 
gained  488,  48a 

13..  And  held,  an  order  of  two  jo f- 
tices  binds  again  ft  all  parifhes  tilt 
repealed  48 1 ,  vide  5  24,  5  27 

14.  Yet  an  order  of  reverfal  on  ap- 
peal binds  cot  a  third  ptrifli  nor 
party  4** 

13  15.  Where 
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15.  Where  juftices  may  remove  to  of 
from  extraparocfciai  places,   vide 

Pag$  486,  487 

1 6.  The  parifh  on  Whom  an  original 
order  it  made  cannot  remove  till  it 
be  reversed  488 

17.  And  the  feffioos  on  appeal  cannot 
Tend  to  a  third  place  not  party  475 

|8.  Nor  can  the  feffioos  after  their 
firft  order  make  an  order  of  review 
(vtde  SeffionsJ  477 

19.  And  an  appeal  from  order  of  .cor- 
poration juftices  nuft  be  to  the  fef- 
fions  of  the  county,  not  of  the  cor- 
poration 490 

90.  The  firft  order  failing,  all  fubfe- 
quent  orders   fall'  to  the  ground 

482 

21.  After  order  confirmed  on  appeal, 
if  a  perfon  goes  to 'a  parifh  not 
party,  he  moft  be  removed  by  oriw 
ginal  order  48  s 

22.  Note;  An  order  reverfed  ia  final 
only  between  the  parties ;  bnt  if 
confirmed,  or  not  appealed  from, 
it  is  final  to  all  the  world  49?,  524, 

5*7 

23.  Juftices  may  order  the  laftover- 
feers  to  pay  their  fuccefibrs  whet 
money  is  in  their  hands  484 

24.  They  may  order  wages  to  be 
paid  generally,  and  the  Court  will 
intend  it  for  husbandry    442,  477, 

484 

25.  Order  for  maintenance  of  a  poor 
child  dropped  in  Cbrift-Cburck- 
Hofpital,  qoafhed  485 

26.  Payment  of  parifh- rates,  either 
for  honfe  or  perfon,  makes  a  fettle- 
men  t  478 

27.  Where  and  what  notice  on  other 
accounts  is  necefiary  to  make  a  fct- 
tlement  472,  473,  476 

and  vide  Poor. 

?8.  On  certiorari  the  juftices  can  only 
return  the  order  in  bac  verb*    493 

29.  Defecl  of  an  order  cannot  be 
made  good  by  matter  alleged  in 
the  return  ibid. 

jo.  See  an  order  by  two  juftices  to 
execute  another  order  made  by 
others,  not  good  489 

..See  alfo  Apprentices,  Baftards,  Cer* 
tiorari,  Juftices  of  the  Peace,  Poor, 
and  Sejpcns v 


Ordinary,   vide  AJminiftrdtien,  tnsl 
Prefentation. 

Outlawry. 

1 .  A.  indebted  to  B.  on  a  judgment, 
and  to  C.  on  bond,  is  outlawed  at 
thefuitof  C.  and  his  lands  feized, 
the  outlawry  (hall  be  preferred  be- 
fore the  judgment  (except  fraud 
fliewn)  ^^495 

2.  One  outlawed  (or  a  mifJemeanor 
only,  cannot  be  thereon  fined  for 
the  fa&  494 

3.  Where  the  plaintiff  is  allowed  to 
reverfeit  at  his  own  charge,  and 
the  difference  inter  B.  R.  and  C.  B. 
herein  495 

4.  Defendant  need  not  appear'  ia 
peribn  to  reverie  it,  except  ;n  trea- 
fon  or  felony  496 

5.  If  one  comes  in  or  appears  gratis % 
he  may  reverfe  it  without  bail ;  */*- 
ttr  if  by  eepi  corpus  ibid. 

6m  U  two  are  outlawed,  error  to  re- 
vcrfe  it  muft  be  in  the  name  of  both 

Uid. 

7.  But  one  of  them  may  be  fummon- 
ed  and  fevered,  and  then  it  Ihafl  be 
only  for  his  benefit  that  appeared 

ibid. 

8.  On  error  to  reverfe  outlawry  for 
felony,  if  there  be  lands  ifci.fa* 
mult  ifioe  49? 

9.  But  if  the  attorney-general  confeu 
on  record  there  are  none,  no  feu 

fa.  is  neceflary  495 

to.  See  outlawry  on  mefne  proem 

does  not  make  the  debt  hen  on  the 

land  80 

Orphans,  vide  London. 

Overfeers9  vide  Poor. 

Oyer  and  Shelving  of  Deeds,  Sec; 

1.  Want  of froferti  &c.  is  only  form, 
and  cured  by  verdift  497 

2.  And  upon  frofert  made  unnfeef- 
fary  oyer  (hall  not  be  given    ^  ibid. 

3.  Variance  between  the  writ  and 
count  not  pleadable  without  pray- 
ing oyer  of  the  writ  65  8 

4*  A  negative  plea  need  not  conclude 

ftout  fatet,  &c.  (vide  p.  I .)      5  20 

L  1  3  5.  Where 
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5*  Where    letters    patent    moll    be 

pleaded    with    a  proftrt    or    not 

Pagt  497 

6.  A  deed  remains  in  court  all  the 
term  it  is  produced  ;  alittr  of  let- 
ters teHamcntary  or  admin  titrations 

ibid. 

7.  Where  one  is  bound  to  make  a 
deed,  he  mull  fct  it  forth  particu- 
larly 498 

8.  Defendant  demands  oytr  of  a  deed 
indented,  which  be  himfelf  ought 
to  fct  forth,  and  the  plaintiff  gives 
oytr  but'  imperfectly ;  it  is  at  the 
defendant's  peril  ibid* 

9.  Denial  of  oytr  where  it  ought  to 
be  granted  is  error  ibid* 

10.  Alittr.  of  granting  it  where  it 
ought  not  ibid, 

A  dttd  may  bt  pleaded  witbout 
profert  tu  loft  by  time  or  accident f  n. 

499 

P. 

Palatini  Counties  of  Cbtfttr*  &c. 

I.MO  Chief  Juftice  of  Cbtfttr  till 

Q^  Elizabeth**  time,  becaofe 

only  one  juftice  501 

l.    No   outlawries     in     Cbtfttr   till 

33  H.  8.  c*  1  j, ;  for  coroners  there 

were  introduced  by    that  flatute 

ibid. 

3.  Error  lies  to  reverie  n  fine  there 

500 

4.  A  *  hob  tat  tor  put  lies  not  to  the 
county  palatine  of  Cbtfttr         354 

Patenters,  v.  Joint-tenants,    ice* 


Pardon* 

1.  The  king  may  pardon  murder  by 
exprefs  words  499 

-ja9  A  pardon  for  murder  not  to  be  al- 
lowed without  writ  of  allowance 
certifying  fureties  taken  for  the 
peace  ibid. 

3.  One  pardoned  {hall  not  be  charged 
in  cuftody  with  civil  actions      500 

4.  Though  6oe  for  a  nuifanceis  par- 
doned  by  general  pardon,  yet  the 
abatement  not  excufod  45^ 


5,  What  difabilities  the  king  majf 
pardon,  &e.  vide  King  and  Ptr~ 
jury. 

Parifi>t  Town,  Kill*  Sec. 

1.  A  parifh  prima  facie  intends  4 
vill ;  and  fo  if  a  place  be  named 
generally  Page  50 \ 

2.  What  will  bring  a  reputed  parifh 
within  43  Eliz.  for  poors  rates,  &e* 

vidt  Poor,  and  50 1, 

3.  A  conflable  may  be  chofen  in  a 
town  or  corporation  by  enftom  ibid* 

See  alfo  Kifne. 

ParifthCkrkt  vide  Ofictft. 

Parhamtnt. 

I.  An  ad  of  parliament  does  not  ex- 

•  tend   to  Inland  unlefs    exprefsly 

named  510/ 

%.  The  jodicial  power  of  parliament 
is  in  the  peers,  but  the  judgment  it 
virtually  the  king's  ibid* 

3.  The  houfe  of  peers  have  a  double 
authority,  but  no  original  jurifdio 
tion  c  1 1 

4.  They  cannot  deprive  of  peerage, 
and  their  judgment  muft  be  foa- 
mal,  &c.  510,  511 

5.  See  touching  the  hx  parliament  iy 
and  that  inheritances  not  original-* 
ly  determinable  there  '    5 1? 

6.  See  the  feveral  kinds  of  right  of 
electing    members  of  parliament 

20,  11 

7.  Action  lies  not  for  refuting  to  re- 
ceive his  vote  in  the  election  of 
members,  ptr  3  contra  Holt  19 

8.  And  no  action  lies  at  common  law 
for  a  f&lfe  return,  unlet*  where  the 
right  is  determined,  or  cannot  be 
determined  in  parliament         5CX 

$n.  ptr  Willes,  C.  J.  n.     ibid. 

9.  But  an  aitton  for  fa  He  return  liea 
on  the  flatute  7  ^  8  W.  3.        504. 

10.  The  king's  courts  may  judge  of 
parliamentary   matters   incident^ 

S°3 
Ii,  On  commitments  by  the  houfe  of 

commoos  for  privilege,  no  court 

can  deliver  on  a  habeas  corpus,  par 

j  contra.  Holt  (and  note)  50 3. 

12.  Filing 
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jt.  Filing  and  continuing  an  origi- 
.   nal,  no  breach  of  privilege  Page 

504 

j 3.  And  the  authority  of  the  houfe 

of  commons  is  cirCumfcribed  bv 

law  ihH. 

See  alfo  Peers. 

Far/on,  Vicar*  arid  Curate. 

A  cuntc  is  removable  at  the  will  of 
the  parfon  5°^ 

See  alfo  Chaplain  and  Pre/entatien. 

Bar  tit  kit,  vide  Apportionment. 

Patent*. 

f .  A  new  charter  may  be  ufed  as  a 
new  grant,  or  as  a  confirmation 

|68 

2.  Where  patents  mnft  be  (hewn  with 
a  pro/ert,  E$fr.  or  their  exemplifica- 
tion ^  497 

3.  Where  the  thing  intended  (hall 
pafs  by  the  patent  notwiihtianding 
Jalfe  recitals,  fcfr.  561 

4.  A  grant  to  a  knight  by  the  name 
of  ci quire  i?  void  560,  561 

5.  A  peer  of  I r gland  may  be  created 
upder  the  grea;   feal   of  England 

5'° 
£.  When  a  patentee  is  difturbetf  of 

hisdigoicy,  how  to  proceed  511 
7.  Of  dignities  created   by  patent, 

vide  509 

See  alfo  Surrender  5. 

Paufcr. 

1.  A  panfer  (ball  pay  cods  of  oonfuit 
or  be  whipped  (fid  Q)  per  holt 

506- 

3.  If  he  gives  notice  of  a  trial,  and 
does  not  proceed,  he  (hall  be  dif- 
paupered  ibid. 

3.  %n*re,  If  one,  whofe  eftate  is 
mortgaged  for  more  than  its  value, 
may  be  difpaupered  507 

Paytnty  vide  Pledges* 


Payment  and  Satisfaclhn.  * 

1.  An  executor  may  pay  debts  of  a 
higher  nature  after  a  decree  quod 
computet  Page  507 

2.  But  aliter  after  a  final  decree,  for 
fuch  decree  is  in  nature  of  a  judg- 
ment 507 

Only  with  re/feel t$  perfinalty,  n. 
ibid, 

3.  A.  receives  money  of  B.  by  the 
hands  of  C.  it  is  A*%  money,  and 
he  mult  bear  the  lofs   by  C.  507, 

568 

4.  So  if  A.  receives  part  of  a  fum  and 
puts  it  into  a  bag,  and  while  count- 
ing the  refidue  the  bag  is  ftolen, 
Izc.  ibid. 

5.  Payment  to  a  bond  with  condi- 
tion indorfed  is  a  good  plea  before 
breach  ibid. 

6.  But  not  after  breach,  for  the  be- 
nefit of  the  condition  is  loft  by  the 
breach  ibid. 

7.  Payment  f>f*  part  and  acquittance 
pleaded  puis  darrein  continuance  is 
10  bar  519 

8.  Money  paid  on  a  void  award  may 
be  pleaded  as  accord  and  (atisfao- 
tion  '  71 

See  alfo  Debt,  Executors f  Legacy,  Mo- 
ney, and  Tender. 

Peculiars,  vide  Adminiftrator, 

Peers  of  the  Realm. 

1.  An  earl's  title  allowed  at  law, 
though  it  had  been  di  fallowed  by 
the  lords  in  parliament    509,  512 

1.  Of  the  creation,  office,  and  pof- 
feffiom  of  earls  and  barons        509 

3.  An  Irijh  peer  may  be  created  under 
the  great  feal  of  England  509,  510 

4.  The  place  of  an  earl's  title  is  not 
material  nor  nece/Tiry  to  be  in, 
England,  or  any  where  ibid. 

5.  See  the  difference  of  pleading  and 
trying  peerage  by  writ,  from  peer- 
age  by  patent  ibid. 

6.  Houfe  of  lords  cannot  deprive  of 
peerage  by  patent  ibid. 

7.  The  judicial  power  of  parliament 
is  in  the  peers,  but  it  is  virtually 

1  ihe  judgment  of  the  king        ibia\ 
L  1  4  >  Houle 
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8.  Honfe  of  pctrs  has  a  doable  au- 
thority  (Ugiflativc  and   judicial) 

Pagt  511 

9.  Bat  thejr  have  no  original  jurif- 
d  id  too,  for  all  jurisdiction  is  from 
thecrpwo  510,511 

10.  Error  lies  pot  from  the  Exche- 
quer-Court to  the  houfc  of  peers 

511 

li.  Their  judgmepts  mud  be  cono- 

j>lcte  and  formal,  and  a  difmiffion 

is  no  judgment  511,  512 

13.  How  to  proceed  where  a  patentee 

is  difiurbed  of  dignity  *vids      511 

13.  Inheritances  not  originally  triable 
in  parliament  512 

14.  One  arretted  by  the  name  of  a 
Commoner,  the  court  will  not  on 
mention  try  whether  peer  or  not  ibid. 

15.  Where  a  peer  (hall  depofe  on  his 
oath  or  honour  ibid* 

See  alfo  Names  and  Parliament* 

Penfion.  vide  Jnnuity. 

Perjury. 
f 

1.  Perjury  may  be  given  if  evidence 
.    tp  the  credit  of  a  witnefs  514 

2.  But  a  man  ought  not  to  be  drawn 
into  a  conftru&ivc  perjury        ibid. 

3.  The  charge  thereof  ought  to  be 
equally  certain,  whether  at  com* 
mon  law  or  on  the  ftatute         ibid. 

4.  Yet  on  conviction  thereof  on  the 
ftatute,   difability  is  part  of  the 

.judgment  ^  ilia1. 

5.  But  on  a  convicVfon  at  common 
law,  difability  is  only  the  confe- 
rence of  the  judgment  ibid* 

Judgment  on  the  above  points  re- 
ferred, n.  ibid, 
f>.  And  the  king  may  pardon  a  difa- 
bility where  only  the  consequence 
of  a  judgment  687 
7.  But  not  where  part  of  the  judg- 
ment; yet  a  ftatute  will    pardon 
both                                           ibid. 

See  alfo  Indidments. 

Pitas  and.  Pleadings. 

|.  Placttnm  eft  nomen  eqllceli<vum  219 
2.  On  a  habeas  corpus  re  tunable  in 


Mub.  term,  if  the  decoration  b% 
delivered  before  Craf.  Aym/tr.  the 
defendant  muft  plead  to  try,  but  04 
a  cefi  corp.  he  is  only  to  plead  tt* 
enter  Page  51 J 

3.  And  fo  in  E after  term,  if  the  de- 
claration be  delivered  before  Men/, 
Pa/c.  fcfe.       ^  ibii.  <vidt  $1$ 

4.  On  informatipns  in  Middle/ex  the 
defendant  has  the  whole  term  to 
plead  ^  514 

5.  But  ^f  laid  io  the  country,  he  mall 
have  time  till  the  following  term 

ibid. 

6.  To  a  declaration  delivered  againft 
one  in  cuiiody,  he  (hall  have  tbet 
whole  term  to  plead,  in  abatement 

5«5 

7.  Bat  upon  (ling  bills  againfj  offi- 
cers and  clerks  it  >*  fufficient  if 
there  be  four  days  within  term  to. 
plead  517 

8.  And  note,  Sundays  and  holidays 
are  to  be  reckoned'  as  well  as  the 
day  of  filing  the  bill  ibidr 

9.  No  new  rules  to  plead  after  aa\ 
amendment,  unlets  an  imparlance 
be  given  ibid*, 

to.  Pleas  in  abatement,  as  mifnomer, 
He.  not  pleadable  after  imparlance 

1 1 .  After  the  bail-bond  forfeited,  the 
defendant  cannot  plead  in  abate- 
ment of  the  original  aftion      5 1$ 

12.  When  and  how  a  defendant  fhal( 
plead  after  a  voluntary  appearance 
pn  a  cepi.  returned  518 

13.  If  judgment. ip  ejeclment  be 
figned  for  want  of  a  plea,  in  a 
country-caufe,  but  no  poffefjion 
delivered,  the  plaintiff  may  be 
compelled  to  accept  pf  a  plea; 
contra  if  pofle (Don  deli  ve red      c  1 6 

14!  A  judgment  may  be  fet  ande, 
though  ftridly  regular,  in,  order  to 
try  the  merits'  518 

15.  Before  joinder  in  demurrer,  tbQ 
defendant  may  waive  his  fpecia) 
plea,  and  plead  the  general  ifTue 

S'S 

|6.  Contra  where  a'  rule  is  to  plead, 

fo  as  to  fland  by  it,  and  he  pleads 

fpecially,  and  the  plaintiff  demurs 

ibid, 

Nott  Mr  waiving  pleas  ibid. 

17-  Th* 
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|y.  The  court  vyil!  never  order  a  man 
co  plead  peremptorily*  till  the  rules 
for  pleading  are  oat         Pagf  5 1 6 

\9.  Nothing  can  be  taken  advantage 
of  on  a  plea  over,  which  could  not 
on  a  general  demurrer  5 1 9 

Where  a  ftatute  creates  a  new 
thing  in  writing,  it  muft  be  fo 
pleaded  ;  but  where  it  only  adds  to 
a  commonia.w  matter,  it  needs  not 
be  fct  forth  in  a  declaration,  but 
muft  in  a  plea  if  id. 

J9.  It  is  agaioft  the  duty  of  counfel, 
and  the  flat.  W<ft  I.  f.  29.  to  fign 
frivolous  (bam  pleas  517 

jo.  An  attorney  cannot  be  compelled 
to  fwcar  his  plea,  but  where  it  is  a 
foreign  plea         ^  515 

ai.  But  if  he  put  in  a  falfe  or  fri- 
volous plea  in  deceit  of  the  court, 
he  may  be  fined  515,  516 

22.  A  parol  award  may  be  pleaded, 
ready  to  bf  delivered,  and  parol  ufes 
averred  75, 676 

23.  Several  bars  may  be  pleaded  to 
feveral  parcels  qf  a  debt  on  bond 

1  180 

24.  But  one  defendant  cannot  plead 
two  pleas  that  go  to  the  whole  218 

25.  A  plea  to  the  junfdiclion  is  well 
in  the  negative,  and  <ye*it  iff  die  it, 
or  dicif  only,  a  good  defence    30, 

ft*.  Though  the  bond  of  an  infant, 
or  non  compos,  is  void,  yet  they  can- 
not plead  non  eftfaBum    427,  675 

27.  Teftatum  unfit  .is  no  averment, 
aod  only  recital  515 

28.  Onerari  non  debet  is  proper  only 
where  there  sever  was  a  charge 

516 

29.  In  debt  on  a  judgment  the  de- 
claration majr  be  fane  front  pat  ft 

'  perticordurn  *  56$ 

30.  A  negative  plea  need  not  con- 
*  dude  prout patet  per  recordum     520 

31.  And  if  a  record  be  pleaded, 
though  no  fuch  conclusion,  yet  the 
Other  may  reply  nul tiel record  ibid. 

32.  Where  the  plea  is  in  abatement, 
the  replication  muft  conclude  to 
the  country  s  2 

53.  But  to  a  plea  in  bar,  it  muft  con- 
clude fcf bocparatue  of  verifcare  2, 
vide  629 


34.  In  replevin,  prifel  in  outer  AVsr, 
mull  nor  conclude  petit  judicium  & 
retorn.,  13  c.  Page  3 

3 5.  Plea  of  taking  by  diftrefs  does 
not  corifefs  property  64G 

36.  In  trefpafs,  \$c.  juftifying  under 
a  writ,  is  not  enough  tofljew  where 
returnable  fai\s  (hewing  whence  it 
i/Tu^d  $\l>vide  5^$ 

37.  Performance  muft  be  pleaded  in 
the  very  words  of  tn$  condition; 
alittr  of  an  excofe         v'  520 

35.  A  plea  on  the  ftatute  faz-dtif 
charge  of  poor  prifoner  ought  to) 
fliew  all  the  qualifications  and  cir- 
cumftances  to  bring  a  defendant 
within  (he  a&  52? 

35.  Where  a  ftatute  creates  a  new 
thing  in  writing,  ic  muft  be  (b) 
pleaded ;  but  where  it  only  adds  it 
to  a  common,  law  matter,  it  need 
cot  51& 

40.  Where  a  plea  (hall  conclude  with 
tproferi,  &c.         73  hi*  54c,  584 

41.  A  plea  delivered  as  an  efcrow 
mod  conclude  to  the  country     274 

42.  Where  icrtenants  may  not  join 
in  a  plea  xofci.fa.  601 

43.  Difference  in  pleading  feifin  be- 
tween tenants  in  common  and  par- 
ceners. 630 

See  alfo  Abatement,  Amendment,  &>%• 
tinuance,  Efioppel,  Demurrer,  De- 
parture, Jeofails*  Imparlance,  Li- 
mitations, Mifnomer,  Payment,  Pri- 
vilege, Records,  Repleader,  Tender, 
Traverfe,  and  Fdrianee* 

Pledge  and  Bailment. 

See  of  pawnbrokers  and  pawns,  and 

how  pawns  are  to  be  demanded 

522,  52J 

Policies  of  Infurance,  vide  Merchant** 

Poor,  Poors  Rata,  Vagrants,  8cc. 

1.  There  are  two  ways,  by  43  Elint. 
to  make  one  parifh  contributory  to 
the  poor  of  another  48 1 

2.  And  touching  fuch  orders  for  fuch 
contribution  vide  480 

3.  Where  and  what  notice  is  neccf- 

fary 
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(ary  or  not,  to  make  a  fettlement, 

vide  Page  472,  473,  476,  523,  524 
4.    What   payment    of  pariih-rate* 

make  a  fettlement  47$ 

j.  Renting  a  mill  of  jo/,  per  an*. 

makes  a  fetilcment  556 

6.  So  a  parifh-clerk  nominated  by 
the  parfon  ibid. 

7.  paving  lands  in  a  parifh  does 
'    not,  bat  living  there  and  having 

|ands  does,  without  notice         524 

The  refidence  need  not  be  on  the 

lands,  n.  ibid. 

8.  Taxation  without  payment  does 
not  523,  'vide  534 

9.  For  nothing  makes  a  feulemcnt 
within  3^4^.^^.  that  is  not 
within  the  very  words  534 

IP.  An  apprentice  may  gain  a  fettle- 
jnent,  though  the  maker  has  none 

533 

j I.  A  lunatic  is  to  be  fettled  with 

the  father,  not  where  born       427 

12.  A  baftard  born  at  A.  pending  an 
'  illegal  order  of  removal  from  #•  is 

to  be  fettled  at  J?.     121,  474,  552 

13.  A  vagrant  it  to  be  fent  to  tnp 
place  of  birth,  and  thence  by  order 
to  kit  place  of  fettlement^         5  26 

14.  An  unmarried  per  Con  hired  for  a 
year,  and  marrying  before  it  is  ex* 
pired,  cannot  be  removed         527 

15.  And  if  he  performs  his  femce, 
.  gains  a  fi?ttlrment,potwithftanding 
.    his  marriage  927,  529 

16.  Two  feveral  hiring)  for  half  a 
year,  though  fervicc  for  a  whole 
year,  makes  no  (jrttlement        535 

17.  The  father  fettled  at  A.  removes 
to  B.  with  nis  children,  and  gains 
a  new  fettlement  there;  the  chil- 

*    dren  thereby  gain  the  fame,  though 

nnder  the  age  of  feven  years      528 

The  father**  fettlement  extends  f 

children  hern"  after  his  death,  n.   ib. 

18.  A  certincate-man  i»  not  remova- 
ble till  actually  chargeable,  and  the 
order  of  removal  mull  i'o  adjudge 
him  532 

19.  And  a  certificate  concludes  the 
parifti  giving  it,  as  to  all  the  world 

535,  fed vide  centra  530 

20.  A  /landing  rate  for  the  poor  can- 
not be  made,  for  it  is  variable  by 
circuttfUiKcp  ±*(>,  5  3 1 


au  And  jo  ft  tees  mayqua&tbe  whof? 
rate,  where  unequal,  and  make  or 
order  a  new  one  Page  524 

22.  Rates  and  a  fe  Amenta  for  the? 
poor  ought  to  be  raifed  monthly, 
fcfr.  S3«»  53z 

23.  Hofpital  lapds  are  chargeable  10 
the  poor  527 

There  can   he  no  rate  where  c* 
p  erf  on  has  a-  rateable  inter  efl ,  n .    i  b . 

24.  No  mandamus   lies  to  the  over- 
*  feers  to  make  a  rate  to  reiniburfs 

the  former  overfeers  531 

25.  A  mandamus  to  compel  precedent 
overfeers  to  account  with  the  pre- 
fene,  quafhed  52c 

26.  Upop  appeal  from  allowance  or 
overfcer's  accounts,  ft  ffions  mufi 
execute  their  judgment,  in  the  fame; 

-  manner  a.s  two  juftices  ought  to  do 

535 
See  alfo  Apprentices,   Baftards,  Or> 
ders  cf  fnfiices,  and  Stfions. 

Powers,  See. 

!♦•  Power  to  demife  land*,  except  the 
demefne  lands  of  the  manor;  coc 
py holds  are  within  the  exception 

2.  Power  to  charge  lands  with  a  fum 
of  money,  imports  the  intcrell 
thereof  alfo  53$ 

3.  See  the  difference  of  a  power  ap- 
pendant to  the  eftate,  a/id  colla- 
teral to  it  239,  246 

4.  Power  to  examine,  hear,  and  pu- 
nifh,  is  a  judicial  power  200 

Court  having  power  to  fine  and  im- 
prifon  is  a  court  of  record        ibid. 

5.  Power  of  election  in  one  body  cor- 
porate, and  approbation  in  another 

6.  Juftices  power  to  difcharge  ap- 
prentice?, extends  only  to  fuch 
trades  as  are  mentioned  in  the  fta- 
tute  471 

7.  Whatever  is  to  take  effect  out  of 
an  authority,  or  by  way  of  ap- 
pointment, it  good  without  deed 

\  467 

See  alfo  Authority. 

Prerogative,  vide  King  and  Prtfent*- 
tion» 

Prefcriptiaq, 
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Prefcription. 

j.  How  a  prefcription  may  be  laid 
in  tenentes  &  oc  cup  at  ores    Pare  316 

2.  Where  the  charge  is  on  the  de- 
fendant of  common  right,  the 
plaintiff  need  not  prefcribe  in  his 
declaration  #  22 

3.  But  where  a  charge  a  pain  ft  com- 
mon right  is  faid  on  the  owner  of 
the  foil,  the  plaintiff1  mufl  make  a 
title,  and  a  prefcription  is  fufRcient 

335,  vide  538 

4.  Where  and  how  one  that  has  a 
'  prefctiptive  right  majr  fue  in  the 

foiritoal  court  551 

See  alfo  Tithes. 

Prefentation*  &c, 

f .  Pre  fenUtion,  admiflion,  inftitution? 
and  induction,  are  requifite  to  com* 
plete  a  parfon  137 

2.  After  inftitarion  and  induction,  a 
prefentation  by  the  king  is  void 

162 

3.  The  ordinary  may  examine  and 
refufe,  but,  it  moll  be  in  convenient 
time  539 

5.  And  where  he  tcMcs,  quia  infujfi* 
eiens  in  liter  at  ur a,  he  mult  (hew  in 
what  particular ;  elfe  it  is  too  ge- 
neral ibid  540 

5.  Alfo  he  moil  give  notice  of  his 
refufal,  if  it  be  quia  illiterate  \  ali~ 
ter  if  quia  erimino/us  ibid, 

6.  The  Ordinary  may  refufe  as  unfit 
for  this,  though  he  had  allowed 
him  fit  for  a  former  cure         ibid. 

7.  A  prefentation  may  deftroy  an  im- 
propriation,  but  not  a  donative 

541 

8.  Before  the  reformation  the  pope 
pre  fen  ted  on  promotion  of  the  in- 
cumbent, and  now  the  kiog      504 

p.  Where  a  new  advowfon  is  created 
by  ftatute,  it  is  fubje&  to  the  fame 
rules  of  law  and  prerogative  of  the 
crown  as  an  old  one  ibid. 

10.  In  cafe  of  a  prerogative  turn  to 
prefent,  the  writ  of  quare  imfedit  is 
general  559 

ft.  In  a  quare  imp  edit  nonfuit  after 
appearance  is  peremptory       ibid. 


12.  It  is  fufficient  to  lay  a-feifintrav 
fore  pads  tempore  domini  regis*  Page 

13.  In  a  quare  itnpedit*  plaintiff*  de- 
clared upon  an  agreement  by  in- 
denture to  prefent  by  turns        43 

14.  Spch  compofuioos  or  agreement* 
ix? ay  be  made  by  record,  by  deed, 
or  by  parol,  and  i^ow  each  may  be 

ibid.  44 

See  alfo  Privies,  &c. 
Principal  Interefi,  &c.  vide  Money. 

Principal  +nd  Aecejary. 

|.  In  the  htgheft  and  loweft  offence* 
there  are  no  acceffaries,  for  ail  are 
principals  413 

2.  Ergo  in  treafon,  the  writer  or  con- 
cealer is  as  guilty  as  the  contriver 
ora&or  ibid* 

3.  So  io  battery,  if  A.  only  holds  the 
door  while  B.  beats  C,  A.  is  at 
gnilty  as  B.  (vide,  &e.)  ibid* 

4.  If  feveral  make  a  riot,  and  a  man 
is  killed,  they  are  all  principals  In 
the  murder  334 

5.  Where  a  (tat.  makes  an  offence 
felony,  acceffaries  (properly)  tho* 
not  named  are  within  it  542 

6.  AHtor  where  it  makes  a  particular 
fad  more  penal  ibid* 

See  alfo  Felony  and  Libels. 

Prifagey  vide  Subfidies. 

Privilege  of  Per/one. 

I.  Privilege  pleaded  in  the  negative 
is  well,  and  venit  &  dicit,  or  dicit 
only,  a  good  defence        543,  544 

2.Aphilazerof2?  R.  a  r  re  (led  per  breve. 
was  dtfeharged  00  common  bail, 
for  he  ought  to  be  fued  by  bill  544 

3.  Bat  an  attorney  of  C.  B.  fued  by 
bill  in  B.R.  mull  plead  bis  privi- 
lege, and  cannot  be  difcharged  on 
motion  ibid. 

The  privilege  is  to  be/ned  in  their 
own  court,  but  not  by  bill*  n.     ibid* 

4.  Where  privilege  of  attorney  {a 
pleaded  with  a  writ,  hit  being  an 
attorney  cannot  be  denied        C45 

5.  A  ft  ter 


THE     TABLE: 


£.  jflitor  if  be  pleads  his  privilege 
without  writ  Page  545 

6.  A  plea  of  privilege  as  attorney  of 
Q.  B.  need  not  fhcw  the  writ  under 
fcal,  not  a  venue,  nor  where  C.  B. 
fits  ibid. 

7.  For  a  joint  caufe  of  aftion  agatnft 
an  attorney  and  another  man,  both 
jMtft  be  arretted  ^  544, 

f.  A  bill  cannot  be  filed  again  ft  a 
privileged  perfon  in  the  vacation, 
which  begins  as  foon  as  the  court 
fifes  *  ibid. 

A  bill  Ofay  be  filed  againfi  an  at- 
torney in  tbt  vacation,  n.         ibid. 

9.  On  a  voluntary  coming  in  to  con- 
fers an  indictment,  &e.  no  privilege 
pudo  &  redeundo  allowed  ibid, 

.  All  perfons  having  relation  to  a 
fiat  vthicb  calls  for  tbtir  attendance 
are  privileged,  n.  ibid. 

fp2  For  pleas  of  privilege  in  abate- 
ment, viae  Abatement,  fc?c.  and 
?ote^  54j 

Privilege  of  Place. 

j.  There  are  four  caufes  of  privilege 
of  the  Exchequer,  viz.  I.  informer 
lor  the  king.  2.  Accountant  to 
the  king.  3.  Debtor  to  the  k:ng. 
4.  Officer  or  attendant  on  the  court 

546 

2.  Where  plaintiff  is  privileged  the 
fuit  is  by  quo  minus,  where  the  de- 
fendant, it  is  by  bill  ibid. 

3.  Super/ideas  to  a  fuit  in  the  Exche- 
quer, dummodo  non  tang  it  not  vol, 
\ic.  difaflo*ed,  because  the  matter 
was  pleadable  ibid. 

4.  See  ihc  difference  of  allowing  pri-  • 
wilege  of  tbe  Exchequer   in  C.  B. 
and  in  B.  R.  ibid. 

y  Motion  and  argument  in  B.  R. 
for  an  attachment  551 

Privies  and  Privities. 

1.  If  leflee  fjr  years  affign,  Ife.  there 
is  no  privity  of  eftate  between  him 
and  the  affignee,  but  only  of  con- 
tract 317 

Note ;  A  competition  (or  con  trad)  to 
prefeni  by  turns  nay  be  three  way?, 
vi'A. 


Fir  ft.  By  record,  "either  between  pri- 
vies in  blood  or  ftr  angers*  and  <>er« 
the  patron  is,  not  put  to  a  quote  ten- 
pc/it,  but  may  foe  a  /tire  feciat 
Page  43 

Secondly,  Bj  deed,  either  between 
privies  in  blood  or  ft  rangers,  which* 
if  executed,  che  plaintiff  in  a  quart 
imfedit  need  not  mention  the  com*, 
potition  44 

Thirdly,  By parof,  between  privies  in 
blood  only  ;  for  between  Grangers 
competition  cannot  be  Jags  deed 

ibid. 

Prohibition  and  Confultatiott. 

1.  Prohibition  to  a  fuit  for  a  legacy 
for  refuting  proof  of  pajrment  by 
one  witnefs;  alitor  in  probate  of 
wills  #  #  #  547 

2.  Prohibition  to  a  probate  of  a  wirt 
of  lands  and  goods  upon  fuggeftioo 
of  mom  compos  denied  552. 

A  probate  is  conelufive  proof  of* 
a  vjiil  ofperfonalty,  but  equity  veilt 
felitve  againfi  a,  probate  obtained  by 
fraud,  d.  ibid. 

3.  Where  matter  of  the  fuggeftioo. 
does  not  appear  on  the  libel,  aft- 
davit  is  neceflary  540 

4.  And  the  fuggeftioo  in  the  cafe  of 
tithes  mo  ft  be  proved  within  fix 
calendar  months  from  tbe  tefie  of 
the  prohibition  554 

5.  Prohibition  (hall  not  go  for  a  *a*- 
dus  or  other  foreign  matter  unlefi 
pleaded  below  551 

6.  A.  fobtracls  tithes  in  one  diocefe 
and  removes  into  another,  and  be- 
ing afterward  found  in  the  firft,  is 
there  cited,  ts'c.  and  confultation 
awarded  ;  for  fob  traction  of  tithes 
is  local  5494 

7.  A  prohibition    may  be  granted  * 
after  fectence,  where  the  caufe  ia 
not  of  fpirituaj  conuzance;  alitor 
of  citing  one  out  of  the  diocefe 

8.  One  having  a  prefcriptive  right  to 
a  feat  in  a  chorch,  may,  if  dilturb- 
ed,  foe  in  tbe  Spiritual  Court  to 
have  his  pofieffion  quieted        j}$% 

9.  And  on  luit  there  againfi  the  vicar 
of  S.  for  not  performing  divine  fer« 

vice 
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Vice  in  the  chapel  of  C.  at  boon  j 
by  cuftom,  a  prohibition  denied 
Pa±t  550 
to.  Prohibition  to  a  fait  there,  for 
felicitation  of  chaftuy,  he  having 
been  convi&ed  onindttment  of  an 
aflault  wilh  intent  to  raviJh,  fcfc, 

5S* 

ti.  Prohibition  lies  to  the  Spiritual 

Court  in  any  fait,  for  denying  a 

copy  of  the  libel ;  but  not  to  the 

-  Admiralty  ^  553 

12.  And  fee  a  prohibition  to  the  Ad* 
miralty  denied,  ualefs  the  defend- 
ant would  appear  and  give  bail  548 

Nott  contra     ^  ibid. 

13.  Several  prohibition*  to  the  Spi- 
ritual Court,  for  taking  belli,  for 
calling  knave,  againft  annulling 
marriage,  and  baftardizing      547, 

548 
14*  So  to  the  Court  of  Honour,  on 

fuit  there  for  words  553 

15.  See  a  prohibition  granted  to  a 
fuit  in  equity  for  difcovery  of  mat- 
ters to  make  the  defendant  forfeit 
his  freehold  550 

In  nubat  eafee  defendant  is  or  is 
not  fret  t Sid  from  difcovery,  on  ac- 
count offorfeiturtst  Sec.  n.  ibid. 
i6.  And  fee  a  motion  and  argument 
for  a  prohibition  to  the  court  of 
Exchequer  on  an  attachment  iffued 
thence  for  proceeding  in  B.  R.  551 

See  alfo  Admiralty  and  Tit  ha. 

Proof ;  vide  JEv/V/***and  Wuntffu. 

Property. 

1.  A  man  has  the  property  of  things 
ftra  naturae,  that  are  killed  in  bit 
own  ground  559 

2.  So  one  that  has  libera  pifearia  has 
property  in  thefifli  (cj?  Co,  Lit.  122 
denied)  637*  357  £• 

3.  What  property  a  man  has  in  vil- 
leins and  negroes  666,  667 

4.  A  difference  in  property  of  things 
having  a  natural  exilience  and  a  ci- 
vil exigence  only  667 

5.  Plea  of  taking  by  diilrefs  for  rent 
does  apt  coafels  property,  &c.  midt 

640 


>miued  in 


Quantum  Meruit. 

1 .  A  Quantum  meruit  for  meat,  drink* 

de.  laid  uncertain  as  to  time, 
yet  well 

2.  So  the  word  quantum  omitce 
the  count,  yet  well,  for  tantum  fun*- 
plies  it  C57 

3.  A  quantum  rmruit  is  to  be  taken 
according  to  the  intent  of  the 
parties  ^      5  c? 

4.  In  quantum  meruit  motion  for 
bringing  money  into  court,  fame- 
times  granted  and  fome times  de- 
nied 597 

5 .  Quantum  meruit  lies  for  ierving  at 
a  commiflionerona  commiffion  to 
examine  witneJTes  330 

See  alfo  affumpfits  in  AQiout  on  tin 
Caft. 

Quart  Imfidit. 

1.  In  quart  impedit  the  plaintiff  de- 
clare* on  agreement  by  indenture 
between  joint-tenants  to  prefent  by 
turns  43 

a.  And  fee  how  a  compofition  or 

agreement  to  prefent  by  turns  may 

"    be  made  ibid.  44 

3.  In  csfe  of  a  prerogative  turn  the 
writ  is  general,  qua?  ad  noftram 
fttBat  donationem  556 

4.  it  is  fatficient  to  lay  a  felfin  tern- 
pore  pacit  tempore  domini  regis     561 

5.  in  a  quart  impedit  nonfuit  after  ap- 
pearance is  peremptory  559 

See  alfo  Prefent  at  Un,  &c. 

Que  Eft  ate. 

U  A  termor  for  years  cannot  declare 
on*  que  eft  ate  36* 

2.  In  making  title,  the  commence- 
ment of  particular  eftatea  id u ft  be 
fliewn  ^  56* 

3.  A  diver fity  therein  between  counts 
and  avowries  ibid* 

Quod  Permittat,  vide  Nuifauct. 

Quodcttm*n&Quart\  vide  616. 

Petit*!* 
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Recitals,  vide  Evidence,  12,  13. 
See  alfo  Pitas,  lie. 


6.  Roll  of  a  precedent  term  ought  x6 
be  filed  before  motion  to  make  it  a 
eonfiliUm         0  Pa&'S^S 

See  alf*Au'&r  of  Record,  Plea,  tod 
Rtftitntien. 


Recognizances,  Statutes,  Elegit*,  &c. 

I. 1>Ecognizanees  io  B*  R.  though 

taken  it  a  judge's  chamber, 

*    mnft  be  declared  on  as  if  takes  in 

court  ^  Page  C64, 659 

2.  Bat  alitor  \n  C.  B.f  for  there  it  is 
to  be  declared  on  as  taken  at  bis 
chamber  ibid,  vide  600,  659 

3.  Recognizance  of  bail  in  C.  £. 
binds  from  the  caption,  but  in 
B.  R.  from  the  entry  only    600, 

659 

4.  No  fuperfedeas  to  a  certiorari  for 
removing  an  indi&menr,  unlefs  re- 
cognizance entered  into  of  20 /. 

600,  659 

5.  The  conozee  of  a  flatute  cannot 
aflign  his-  intercft  after  extent  and 
liberate,  if  the  conuzor  continues 
in  pofleffion  563 

6.  On  elegit s%  if  the  (he riff  deliver 
more  than  a  moiety,  the  execution 
is  void  ibid. 

Separate  lands  may  be  extended \  n. 
ibid. 

See  alfo  Judgments,  tsfr. 

Record. 

f.  In  efcape  the  plaintiff  did  not  al- 
lege the  commitment,  prout  patet 
per  recordnm,  bat  well  on  a  general 
demurrer  565 

a.  On  a  certiorari  the  very  record  is 
returned  (vide  Certiorari)       ibid. 

3.  On  nul  tiel  record  pleaded  of  a  re- 
cord of  the  fame  court,  day  may  be 
given  for  the  party  to  bring  it  in. 
or  for  the  juftices  to  infpeft  it,  but 
the  defendant  cannot  demur     566 

4*  A  printed   ftatute   not    evidence 

upon  nul  tiel  record  pleaded      ibid* 

Where  the  printed  Ji at ute  book  is 

evidence,  n.  ibid, 

5.  Aft  of  the  contt  upon  record  may 
be  altered  the  fame  term,  but  of  the 
party  not  .    .566;  567 


Recoveries  Common* 

t.  See  fever al  precedents  of  reco- 
veries fuffered  by  infants,  but  that 
difallowed  567 

Private  aSs  of  parliament  are  nova 
n/ed  for  this parpofe,  n.  ibid, 

a.  To  A.  and  nx.  for  life,  remainder 
to  the  heirs  males  of  A.  on  the  wife 
begotten,  A.  cannot  dock  this  re- 
mainder  during    his    wife's    life 

568 
Note  concerning  the  freehold  being  • 
vefied  in  the  tenant  to  the  praecipe 

ibid. 

3.  In  a  recovery  the  tenant  to  the 
pracipe  was  made  by  a  fine,  which 
was  after  reverfed,  yet  good    ibid. 

4.  And  if  the  tenant  gains  the  free- 
hold at  any  time  before  judgment, 
it  is  good  ibid. 

£•  Alfo  non -tenure  is  cured  by  a  fab- 

fequent  purchafe  569 

It  isfufficient  if  the  tenant  acquirer 

the  freehold  before  the  end  of  the  term 

in  which  the  recovery  is  fuffered,  n. 

ibid. 

6.  To  A.  and  the  heirs  of  her  body, 
by  one  of  the  name  of  Searle,  is  an 
«ttatetail  570 

7.  A  condition  that  runs  with  the 
land  cannot  be  barred  by  reco- 
very ;  aliter  of  a  condition  colla- 
teral ibid. 

8.  Tenant  in  tail  and  he  in  remain  - 
der  may  be  vouched  jointly       571 

9.  If  the  tenant  vouches  a  ilrangef, 
who  vouches  tenant  in  tail,  and  be 
enters  into  warranty,  it  is  good  57 1 

10.  And  tenant  in  tail  coming  in  aa 
vouchee/  comes  in  in  piivity  of  all 
citates  he  ever  had  ibid. 

See  alfo  Fines,  Ufes,  and  Trujis. 

Recufants,  vide  Church  of  England. 

R'f"/al,  vide  Tender,  &c. 

JUltafe 
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Riltafc  and  Defeazance. 

t.  A  defeasance  moft  contain  proper 
words  of  defeasance,  &c  Page  575 

2.  Covenant  not  to  fue  for  a  certain 
lime,  ii  not  a  releafe  or  defeasance 

„  573 

A  covenant  not  to  fne  at  all  is  a 

"releafe,  n.  ibid. 

3.  Bond  from  A.  and  B  to  C.  joint 
and  feveral,  a  covenant  from  C. 
not  to  fne  A.  ii  not  a  defeazance 

575 

41  One  deed  not  to  be  con  ft  rued  a*s  a 

defeazance  of  another,  without  ne- 

ceffity  ibid. 

5.  A  releafe  of  all  demands  to  the 

perfonal  eftatc  of  the  intrflate,  re- 

J  cafes  not  a  bond  before  judgment 

and  execution  ibid. 

<6.  Where  one  releaies  hit  right  he 

cannot  purfoe  hia  a&ion  or  remedy 

7.  Bnt  if  he  has  a  right  and  feveral 
remedies,  the  difcharge  of  one  re* 
mrdy  difcharges  not  the  other  ibid. 

.  %.  Where  a  provifo  goes  by  way  of 
defeazance  of  a  covenant,  it  mutt 
be  pleaded  on  the  other  fide      574 

9.  But  other  wife,  where  it  is  by  way 
of  explanation  or  reftri&ion  of  the 
covenant  ibid. 

10.  A  growing  rent  is  not  releafed 
by  a  releafe  of  all  demands       578 

11.  One  bound  to  releafe  on  pay- 
ment of  money,  is  bound  to  releafe 
on  tender  and  refufa!  75 

Remainder,  vid6  page  591. 

1 .  Every  remainder  is  to  veft  during 
the  particular  eftatc,  or  to  inftanti 
it  determines  2,28 

2.  And  a  right  of  .entry  mud  be  pre- 
sently upon  the  happening  of  a 
contingent  remainder  577 

Note  concerning  the  union  of  the 
remainder  with  the  particular  eft  ate 

ibid. 

j.  A  right  of  entry  will  fupport  a 

contingent  remainder,  but  right  of 

a&ion  not  576 

4.  Surrender  of  tenant  for  life,  being 
npn  compos  to  a  remainder- man,  is 
void,  and  ctnfiot  bat  a  contingent 
remainder  ibid. 


5.  A.  tenant  for  life,  remainder  to  hit 
wife  for  life,  remainder  to  his  ift, 
zd,  fona  in  tail,  remainder  to  A.%% 
right  heirs;  A.  commits  treaibn, 
and  then  has  a  fon,  and  is  then  at- 
tainted ;  the  contingent  remainder 
to  him  not  dxfeharged  by  veiling  in 
the  crown  during  his  life,  becaufe 
the  wife's  efhte  is  fufficient  to  fup- 
port it  Page  576 

6  A  remainder  may  be  of  a  rent  de 
novo  577 

See  alfo  Devifes,  Grants,  and  Rever* 
fions. 

Remedies,  vide  Aclions  in  General,  Re* 
leafe.  Rights,  Sec. 

Render,  vide  BaiL 

Rents,  vide  Day,  Sec,   Releafe  xo.  and 
pages  fa,  577,  578. 


Repleader. 

1.  Repleader  not  allowed  before  trial, 
not  after  a  default  579 

z.  When  awarded,  the  parties  are  to 
begin  de  novo  at  the  firft  fault    ib. 

3.  If  denied  where  gran  table,  or 
granted  where  it  mould  be  denied, 
it  is  error  ibid. 

4.  Where  a  defendant  makes  default 
at  nifiprius,  no  judgment  can  be 
for  him,   nor  repleader  awarded 

5.  Repleader  cannot  be  where  a  tref- 
pafs  is  con  fefled  173 

Repleader,  only  awarded   where 
complete  jujiice  can  be  done,  n.     ib. 

Replevins,  Avovjriest   and  Hpmine 
Replegiando. 

i»  A  replevin  may  be  by  plaint  in 
the  country,  as  well  at  by  original 
here  701 

2.  Bailiff  of  a  hundred  cannot  grant 
replevins  out  of  court  580 

3.  Clerk  of  the  county  court  granted 
a  replevin  without  bond  or  furety 
to  profecute  467 

4.  The  fiicriff  in  replevin  cannot  re- 
turn that  the  cattle,  jJc.  were  not 
taken  *  581 

5.  But  after  elongata  returned   and 

ouitberMom 
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.  withernam  awarded,  the  defendant 
m  ay  plead  mn  cepit  Page  581 

6.  Upon  pleading  non  cepit  or  claim* 
ing  property,  the  defendant  fhali 
have  his  goods  again  ibid. 

7.  So  in  a  bomine  replegiando  he  {hall 
be  bailed  on  a  non  cepit  ibid. 

8.  But  on  elongata  recurned  therein, 
if  he  pleads  non  cepit,  no  wither- 
nam lhall  iffue  582 

9.  And  in  bomine  replegiando,  the  de- 
fendant cannot  be  bailed  before  re- 
turn of  the  withernam  58a 

to*  Alfo  the  plaintiff  is  demandable 
on  return  of  the  withernam,  and 
may  be  nonfuit  for  not  Appearing 

ibid. 

11.  And  there  may  be  a  new  capias 

in  withernam  after  the  defendant 

had  been  bailed  on  the  firft        58a 

T2.  For  a  withernam  is  only  mefne 

procefs,    and    not   an    execution 

ibid. 

13.  Want  of  addition  not  pleadable 
CO  a  bomine  replegiando  or  replevin 

14.  In  replevin  property  in  a  ft  ranger 
\%  pleadable  in  bar  or  abatement, 
(vide  Abatement )  3,5 

15.  How  pri/el in anter  lien  muft  con- 
clude, and  mult  make  fuggeftion 
for  a  return  3>  94 

16.  And  all  pleat  In  abatement  in 
replevin  (except  properly)  muft 
fogged  matter  for  a  return    93,  94 

17.  Second  deliverance  is  a  Jnperfe- 
deas  to  the  retorno  habendo,  but  not 
to  the  writ  of  inquiry  95 

18.  In  a  plea  in  bar  of  tender  of  rent 
in  replevin,  Q.  Jf  the  money  is  to 
be  brought  into  court,  vide  583, 

59/ 

10.  Bat  fee  the  reafon  why  it  ft  all 

58 
so.  And  therein  de  injuria /na  ahfqne 

hoc  quod  /nit  in  aretro,  amounts  to 
the  general  iffue  583  . 

t-l.  Note;  The  command  or  autho- 
rity in  replevin  is  not  traverfable 

22.  Avowry  for  rent  where  part  ia 
not  yet  due  is  error,  but  may  be 
cured  before  judgment  by  abating 
the  avo*ty  as  to  that  580 


Rejui/i. 


it  if  J.  requefta  B>  to  take  goti&j 
and  B.  doea  it,  fcfr.  A.  is  a  tref- 
paffer  Page  499 

2.  Condition  to  do  an  aft  at  the  end 
of  fe ven  years  on  requeft,  requeft 
muft  be  made  00  the  la  ft  day      r8$ 

3.  Where  a  requeft  of  departure,  cfr. 
is  necefiary  to  make  one  a  trefpafler 

641 
6ee  alfo  Notice. 


Re/cue. 

1.  Attachment  for  a  refcae  ia  never 
granted  upon  affidavits  586 

2.  But  a  refcuer  may  be  difcharged 
on  affidavits  ibid. 

3.  The  fine  for  a  refcue  is  four  noblea 
on  eacn  offender    .  ibid. 

This  rule  exploded,  n.  ibid. 

4.  A  return,  that  the  bailiffs  had 
him  in  cuftody  of  the  fheriff.  and 
that  A.  refcued  him  out  of  the  cuf- 
tody of  the  bailiff?,  ia  ill,  for  re. 
pugnancj  ibid. 

See  alfo  Arrejt  of  Body. 

Rcftitntibn. 

1.  Writ  of  reftitution  lies  not  again  ft 
any  that  are  not  parties  to  the  re- 
cord 589 

2.  Where  mooey  recovered  in  a  judg- 
ment appears  by  record  to  be  paid, 
reftitution  mail  he  fans  fcire  facias 

3.  But  otherwife  where  it  appeara  to 
be  only  levied  ibid. 

4.  So  where  judgment  is  fct  afide  after 
execution  for  irregularity,  there 
needs  no  fcire  facias  for  reftitution 

ibid. 

5.  Reftitution  denied  upon  qualhing 
an  ioquifition  of  forcible  entry,  a 
leafe  for  years  (landing  out      ibid. 

6.  Traverfe  to  an  inquifition  of  for- 
cible entry  is  ifaperfedeas  to  the 
teftitution  588 

Retnrn  of  Writs. 

I.  Attach,  feci  is  good  in  a  retora, 

.  wd 
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and  furplufage  in  ft  return  rejecl- 
ed  i>«£*  589 

a.  Procefs  whereon  to  ground  •  ///fa- 
rm* is  returned  by  the  attorney  of 
conrfe  ibid. 

3.  A  return  of  a  tertioraH  by.  clerk 
of  the  peace  is  ill  479 

4.  Bight  days  to  he  between  the  tefte 
and  return  of  a  ta.fa.  again  ft  the 
principal,  in  order  to  charge  the 
bail  599, 602 

See  alfo  Certiorari,  Mandamus,  Stire 
Fatias,  and  Writs* 

Rtver/tou. 

1 

I .  J.  fcifcd  of  lands  *  parte  materia, 
limits  feveral  eftares  with  remain- 
der to  the  ufe  of  his  right  heirs*  the 
heir  a  forte  materia  fhall  have  it 

••  For  it  is  the  ancient  nfe9  and 
therein  no  difference  between  an 
exprefs  and  implied  ufe  ibid. 

3.  Note;  There  may  be  a  poffibilicy 
of  reverter  where  no  remainder  can 
be  limited  231 

4.  Of  grants  of  offices  in  reverfioo, 
vide  Offices,  lit* 

Rights  and  Remedies ,  vide  Anions  in 
General,  2,  13,  19,  22,  27,  29. 
RtUafe  and  page  415,  444,  460, 
S76>  SJ7*  686* 

Revocation,  vide  Wills. 

Riots,  Rents,  and  unlawful  JJemblses. 

1.  Both  an  unlawful  affembly,  and 
an  unlawful  aft  done,  are  necefTary 
to  make  a  riot,  vide  bis  594 

2*  Erge,  If  three  or  more  aflemble 
lawfully,  though  they  quarrel  and 
fall  upon  one  of  their  company,  it 
is  no  riot  $95 

3.  Yet  in  this  cafe,  if  they  fall  upon 
a  ftranger,  it  is  a  riot,  bnt  in  thofe 
only  who  concur  ibid. 

4.  lodi&ment  for  a  riot  and  affauJc, 
acquittal  of  the  riot,  is  alfo  of  the 
aflault  £93 

5.  To  an  inquifition  of  a  riot  upon 
vie w,a the  uerihTmuft  be  parry  s'b. 

6.  Bot  if  the  rioters  «2;fperie  before 
Vox.  II. 


the  view,  the  juAices  may  make 
the  inquifition  without  him  Pa&e 

593 
>•    And  fuch  inquifition  by  two  ]u(- 

tices  tapt.  pre  demino  rege  is  well, 

and  need  not  be  pro  demino  rege  & 

terpen  tom^  ibid. 

8.  Yet  all  inquifitions  by  grand 
jury  are  to  be  pre  terpen  tern,  at 
well  as  pn  demino  rege  ibid. 

9.  Justices  not  inquiring  within  the 
month,  art  puniflubrej  yet  thaw 
may  inquire  after  ibid. 

10.  If  feveral  make  a  riot  and  a  man. 
is  killed,  they  are  all  principals  in 
the  murder,  vide  334,  3  j$ 

Rivers,  vide  fftghvjayh 

Rules  of  Court. 

I.  Defeating  a  rule  of  court,  though 
by  a  ftranger,  is  a  contempt,  vidi 

lf6>  *77»  59°" 

a*  A  rule  of  court  is  to  be  conftrued 

,  largely  for  his  benefit  tor  whom 

made  596 

3.  Yet  fee  the  expofition  of  a  rule  to 
put  off  a  trial  fnper  folntione  tnftag* 

*3 

4.  See  proceedings  againft  the  de- 
fendant oa  breach  of  the  rule  for 
confefiing  leafe,  entry,  tit.       259 

5.  And  fee  breach,  &c.  of  rules  of 
reference  to  three  foremen,  bis  73 

and  84 

6.  Alfo  the  praOice  of  (inking  juries 
on  rules  of  court  40; 

In  vjbat  cafes  goods  msty  be  br ought 
in  in  trover,  n.  ibid* 

7.  And  in  what  cafes  roles  /mall  be" 
to  bring  money  into  court  583, 

397,  and note* 

8.  Where  executor  or  admiaiftrator 
fues,  money  is  not  to  be  brought 
into  court,  becaufe  they  are  not 
liable  to  coftt  596 

It  may  be  paid  in  whereby  exetn- 
tors  lofe9  bnt  do  not  pay  fnbfecnent 
tofts. 

9.  Though  the  plaintiff  (in  otfcet 
cafes)  i%  nonfoit,  yet  he  mail  have 
money  brought  in,  oa  ftriking  it 
out  of  the  declaration  597 

Note  on  the  effeQ  of 'faying  money 

into  tear*  ibid. 

Mm  See 
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See  alfo  Trials,  View  and  Vifnt* 
Rules  of  Law,  vide  Maxims* 

8. 
&iW  Facias* 


I.  JN  the  cafe  of  the  king,  there 
needs  not  any  fcire  facias  after 
the  year  Page  602 

z*  See  the  rule  for  firing  out  and  re- 
turning yfrr*  ./or/jr;  in  2?.&.  and 
how  it  differ*  from  C.  2?.  599 

3.  Fifteen  days  ioclufive  to  be  be- 
tween the  tefte  of  the  firft,  and  re- 
torn  of  the  laft  ibid* 

4.  Arid  eight  days  between  the  tefte 
and  return,  when  againft  the  prin- 
cipal, in  order  to  charge  the  bail 

602 

5.  If  againft  the  principal,  the  writ 
is  in  hoc  tarn  \  if  «gainft  the  bail, 
in  ea  parte  #       S99 

6.  A  Jars  facias  againft  bail  in  B.  R. 
mult  be  brought  in  Middlefex  only ; 

.     tffttr  in  C  £»  564»  6o° 

7.  h  fcire  facias  againft  bail  mull  lie 
in  the  fheriff's  hands  a  convenient 
time  599 

It  mufi  lit  four  days  before  the 
return,  n.  "hid. 

8.  A  fcire  facias  00  recognisance  of 
bail  affigning  breach  that  the  de- 
fendant did  not  pay  nor  render 
trifou*M*tr.  Marefch.  noftra    602 

^.  Whether  a  fcire  facias  lay  in  pcr- 

•  fonal  actions  before   Weft.  2.  and 
Lord  Coke'%  opinion  doubted     600 

10.  In  error  to  reytrft  a  fine,  why  it 
is  needful  to  a  fcire  facias  againft 
the  tertenants,  as  well  as  the  co- 
nuseet  59J* 

It.    A  retoro  of  fcire  feci  againft 

tertcnants  ought  to  be  of  all  the 

ter  ten  ants  in  ballivafua  ibid* 

Where  fci.  fa.  Jball  iffue  upon  mo- 

tion,  and  where  without  598 

and  note. 

*  iz.  A  fcire  facias  lies  on  a  judgment 

in  ejeament,  and  may  be  general 
againft  all  the  tertenants,  or  par- 
ticular, and  name  them  .  600 
13.  Tertcnants  returned  for  feverai 
parts,  cannot  join  in  %  plea  which 
goes  to  one  part  only  601 


14.  Where  non-tenure  may  be  plead- 
ed  generally,  and  where  fpecially 

Page  60+1 

15.  Judgment  00  a  fcire  facias  againft 
bail  reverfed  for  want  of  warraot 
of  attorney  603 

16.  See  the  cafe  of  %  fcire  facias  upon 
a  recognisance  of  bail  in  error  520 


See  alfo  alfo  Judgments,  and  Refti- 
tution*  2,  3,  4. 

Seifiu*  vide  Dtfiifin. 

Servants*  vide  Mafteri*  tec* 

Service  and  Suit. 

1.  Service  by  doing  fuit  to  the  court 
of  the  manor  twice  a  year,  held 
well  .       604 

a.  A  manor-court  to  inquire  into 
rents  and  fcrvices  arrear,  may  be 
his  in  anno  ibid* 

3.  And  the  fuit  to  fuch  court  wall  be 
intended  by  refervation,  before  the 
ftatute  quia  emp tores*  13c*  ibid. 

4.  Alfo  one  that  is  reliant  may  be 
bound  to  do  fuit  real  ibid* 

5.  For  it  (hall  be  intended  a  fuit- 
fervice  referved  on  creating  the 
tenure  ''''• 

Seffions  General  and  Quarter. 

1.  An  appeal  may  be  adjourned  from 
one  quarter  feffiona  to  another  3*. 

447,605 

2.  Seffions  cannot  be  entered  as  fit- 
ting three  days  together,  but  mult 
be  an  adjournment  494»  ^°5 

3.  An  order  of  ftffions  qualhed  bc- 
caufe  it  concerned  one  of  the  juf- 
tices  named  in  the  fty  le  of  the  coijrt 

607 

4.  They  cannot  make  an  order  to 
profecute  an  offender  out  of  the 
county  ftock  »™* 

For  what  purpefes  thee  can  order 
the  county  fiock  to  be  apflid*w*    lb. 

5.  They  may  alter  and  let  afide  their 
own  orders  the  fame  feffiona    404, 

6.  So  their  order  for  one  to  relieve 
his  father  till  feffiona  order  the  con- 

trary,  is  good  S3* 

j.  A  ipe* 
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7.  A  fpecial  order  of  feffions  ought 
not  to  conclude  to  the  opinion  of 
B.R.  Page  486 

8.  They  may  affirm. or  quafh,  but  not 
fuperfede  an  original  order        472 

9.  They  cannot  fupprefs  an  alehoufe 
1  ice n fed,  unlefs  for  diforder      470 

10.  They  may  make  an  original  order 
to  difcharge  apprentice*  491 

1 1  •  Their  power  extends  only  to  fuch 
trades  as  are  named  in  the  fta- 
tute  (vidt  Apprentices)  47 1 

12.  They  are  proper  judges  whether 
fit  to  oblige  one  to  take  an  appren- 
tice or  not  401 

13.  Orders  00  43.E/1*.  c.  2.  muft  be 
be  (aikad  quart trialemftJ/Unem,  &c* 

474.  47* 

14.  Orders  on  two  d  liferent  ftatutes 
muft  be  diftind  487 

15.  Seffions  on  appeal  cannot  fend  to 
*a  third  place  nor  parry  475 

16/ And  one  feffions  on  appeal  can- 
not ttfer  a  matter  to  be  determined 
by  another  feffions,  bis  477 

17.  If  the  firft  order  be  naught,  no 
fobfequent  order  on  appeal  can 
make  it  good  482 

18.  And  where  they  quaih  an  Order, 
it  moft  appear  to  be  on  appeal  479 

19.  Appeal  from  an  order  of  baftardy 
muft  be  to  the  general  feffions   48a 

so.  And  to  the  firft  feffions  after  no- 
tice CO  the  father,  of  the  firft  order 

480 

at.  Appeal  from  an  order  of  corpo* 
ration  juftices,  muft  be  to  the  fef- 
fions of  the  county,  not  the  cor- 
poration 490 

aa.  Seffions  cannot  annex  parifhes, 
but  may  order  one  parifh  to  contri- 
bute to  the  poor  of  another    480 

481 

03.  On  appeal  from  poors  rate,  the 
feffions  may  quafli  the  whole  rate 

483 
£4.  And  they  may  make,  or  order  the 
churchwardens,  c5V.  to  make  a  new 
rate  ibid. 

If  the  objeBion  is  to  tbt  gentral 
rult  and  proportion  of  the  rate,  or 
tbt  omiffion  of  particular  perftns,  tbt 
ftjjions  cannot  amend,  but  muft  quafh 
or  confirm  it ;  fecus  tubers  tbt  ap- 
pellant is  overcharged,  n.         ibid. 


2;.  Seffions  may  appoint  and  remove 

high  and  petty  conftables,  and  are 

the  beft  judges  of  the  matter    £agt 

150,  502 

Vide  Conftables. 

26.  Upon  appeal  from  allowance  of 
overfeers  accounts,  the  feffions  muft 
execute  their  judgment  in  the  fame 
manner  as  two  juftices  ought  to  do 

27.  Seffions  being  but  one  day  in' 
law,  may  alter  their  judgment  and 
make  a  new  order,  but  muft  certify 
only  the  latter  494 

28.  And  they  need  not  fet  forth  the 
reafonsof  their  judgment,  and  how 
the  court  fhall  judge  thereon  607, 

608 

See  alfo  Altboufts.  Baftardy,  Juftices, 
Poor,  and  Statmtts  5. 

Sheriff. 

t.  A  fheriff  may  take  bail-bond  on 
attachment  of  contempt,  but  the 
profecutor  may  refufe  to  accept  it 

'608 
<*u.  Whether  fneb  a  bond  is  good, 
n*  ibid. 

The  Jbtriff  is  not  liable  to  an  ac* 
tion  for  refufing  to  liberate  the  de- 
fendant thereon,  n.  id.  ib. 

2.  A  fheriff  fined  and  committed  for 
delivering  to  an  infant  a  writ  of 
appeal  brought  by  hitprocbein  amy 

177 

3.  What  fees  are  due  to  the  fherifTon 
execution  of  writs,  and  his  duty 
therein,  vide  Ftts  and  Execution  1 
and  for  his  duty  in  taking  bail,  fee 
Bail  17,  18,  19,  &c. 

4.  A  fheriff  is  the  officer  of  B.  R.  in 
the  fame  manner  as  con  ft  able  to 
jufticcs  of  the  peace,  $>.  17c, 

See  alfo  Church  of  England. 

Solicitor,  vide  Attorney. 

Statutes  in  General,  and  their  Expo- 
fit  ion. 

I.  Where  a  ftatute  gives  or  creates  a 

right,    the    party  of  conference 

M  m  2  ihall 
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'AM!  have  an  aflion  at  lew  to  reco- 
ver it  Page  41$ 

i.  where  a  ftatute  creates  aoottcnee, 
to  remedy  can  be  purfued,  bat 
what  the  ftatute  g^ivcs  460 

3.  Where  a  ftatute  introduces  a  new 
law,  by  giving  an  action  Where 
none  was  before,  tfc.  the  plaintiff 
seed  not  conclude  contra  fermam 
fie*.  505 

4*  Aliter  where  it  gives  the  fame  ac- 
tion with  a  difference  of  circum- 
ftancei,  as  double  damages,  tie. 

ibid. 

5.  Where  a  ftatute  gives  penalty  to 
be  recovered  before  juftices,  and 

Erefcribes  no  method,  it  ought  to 
e  by  bill  606 

6.  And  orders  of  feffions  on  two  dif- 
ferent ftatute*  mod  be  dHKnd  487 

7.  Where  a  ftatute  gives  a  penalty  to 
a  ft  ranger,  and  be  fues,  he  is  a  com- 
mon informer ;  aliter  if  to  the  party 
grieved  to 

8.  Where  a  ftatute  direds  tilings  off  a 
public  nature,  may  is  to  be  taken 
ztjball  609 

9.  Where  it  makes  an  offence  felony, 
accefiaries  (properly)  are  within  it, 
though  not  named  542,  543 

10.  Jitter  where  an  offence  at  com- 
mon law  is  thereby  only  made  more 
penal  ibid. 

11.  Though  the  title  is  no  part  of 
the  ftatute,  yet  if  fet  out  wrong 
it  is  fatal  609 

Obfervations  unarming  tin  mi/' 
recital  of  Rotates  %  n.  ibid. 

12.  That  the  ftatute  5  £7/*.  is  a  bard 
law  613  v 

13*  &rgo,  the  exercifing  a  trade  by 
others  is  within  that  ftatute      610 

14.  Yet  following  a  trade  feven  years 
11  fufficieut,./4/w  binding,  &c.  (vide 
Apprentices)  613 

Fide  n.  ibid. 

15.  Where  a  trade  Is  averred  to  be  fe 
at  the  time  of  making  the  aft,  the 
court  will  intend  it  within  the  aft, 
bis  611 

Trades  mentioned  in  the  aa  need  not 
be  averred  to  be  nfed  at  that  time, 
others  muft,  n.  ibid. 

16.  And  that  many  trades  art  within 
the  aft*  not  mentioned  inertia  ib. 


17.  Que  may  let  eosjch-fcorJes  and 
coach-man  without  licence,  on  c, 
6  K&M.c.  22.  Pagetiz 

18  Debt  on  the  ftatute  10  XT.  3.  c.  2. 
for  making  buttons  of  wood    ibid. 

19.  See  the  conftrudion  of  the  ftamp* 
ad,  where  a  bond  and  warrant  of 
attorney  were  on  the  fame  paper 

See   alfo  A8ions   Popular,   Orders. 
Peor%  Sec. 

Statutes  of  Hue  and  Cry. 

t.  Where  the  fervant  is  robbed  of 
his  mailer's  goods,  the  mafter  may 
fee  the  hundred  613 

a.  So  where  robbed  of  bis  matter's 
money,  the  mafter  may  foe  the 
hundred  614  ' 

3.  But  one  robbed  and  refusing  to 
.   take  the  oath,  cannot  foe  613 

4.  The  declaration  need  not  let  forth 
the  oath  to  be  taken  before  a  juf- 
tice  of  the  fame  hundred  614 

Statutes  Particular,  ^. 

Sub/dies,  Taxes,  and  Cnfioms. 

%.  By  taxes,  is  meant  in  general, 
parliamentary  615 

2.  Seethe  different  manner  of  taxing, 
and  when  introduced  616 

3.  And  of  theclaufe  in  conveyances, 
to  have  no  dedudion  for  taxes  ibid. 

4.  Where  dedudion  for  taxes  fhall  be 
out  of  annuities,  and  where  not 
(vide  Covenant  7.)  ibid, 

5.  One  may  be  afleffed  by  the  land- 
tax,  either  where  he  dwells,  or  car* 
ries  on  hii  employment  ibid. 

Am  officer  employed  in  deferent 
parijbes  muft  be  ajfejfed  where  be 
lives,  n.  ^  id.  ibid. 

6.  Prifage,  an  ancient  duty  ia-fyecie 
on  goods  imported,  may  be  granted 
away  by  the  crown  617 

7.  But  are  chargeable  with  duties 
charged  on  the  fatd  goods,  while 
in  the  graatee'a  hands  ibid. 

Suit,  vide  Service. 

Sunday,  vide  Term -Time. 

$9perfede**>  vide  page  47a,  .587.  U 
Certiorari,  &c. 

Surrender* 
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$Mtre*der* 

i.  A  fumader,  where  to  be  con- 
ftroed  as  a  conveyance  at  common 
law  Page  621 

2.  Surrender  vefts  the  eftatc  in  the 
•  furrendree/uw  notice  or  luBexpreft 

acceptance  6t8 

3.  A  furrender  veils  a  fee  in  A.  li 
at*.,  though  in  estate  for  their  Uvea 
expreffed,  far*,  vide  Tail  620 

4.  A  furrender  is  to  be  conftraed  as 
a  conveyance  at  common  law    6a  1 

5.  Surrender  of  a  patent  void  for 
want  of  enrollment  191 

T< 

Tail. 

I.  D  Y  what  words  an  efete-tail  may 

be  created  6a  t 

'  *.  The  word  rf  in  Emglijb,  equal  to 

de  or  ex  in  Latin  622 

3*  In  a  gift  in  tail  it  mall  appear 

of  what  body  the  iffue  are  to  come 

621 

4.  To  B.  and  the  heirs-males  of  the 
laid  B.  lawfully  begotten*  and  for 
default,  &c.  oyer,  is  a  tail       ibid. 

5.  Fees  are  abfolute%  baje,  retrained, 
conditional  ibid. 

6.  Bargainee  of  tenant  in  tail  has  a 
descendible  eftate  619 

y.  What  conveyances  by  tenant  in 
tail  are  defeasible  by  the  iffue  ibid. 

8.  Covenant  by  tenant  in  tail  to 
Hand  feifed  to  the  ufe  of  himfelf 
for  life,  remainder  to  A.  in  tail,  ic 
void  ibid. 

9.  Because  the  remainder  is  to  take 
effeg  after  his  death  (<£. )        ibid. 

to.  Tenant  in  tail  covenants  to  ftand 
feifed  to  the  ufe  of  A.  and  his 
heirs,  or  of  A.  for  life,  with  re- 
maladers;  it  devefts  the  cftate-tail 

620 

II,  Alitir  if  the  new  nfe  be  to  take 
efied  after  has  death  ibid. 

aa.  Surrender  to  A.  for  life,  remain* 
der  to  A  and  his  wife  for  their  lives, 
nod  their  heirs  and  uffigus,  and  for 
default  of  fuch  iffue  to  A.  and  his 
heirs,  is  n  fee  in  A*  and  his  wife 

•    9*9 


See  alfo  Devifit,  //«;,  feceyerjee, 
U/et,&c 

Tenants  /«  Cmm*>  vide  Joint,tenantt% 

Ttndtr  and  Refmfal,  Amends,  k$. 

I ,  If  one  is  obliged  to  releafe  on  pay- 
ment of  money,  be  is  bound  to  re- 
leafe  on  tender  and  refufal,  43  tf 
aanallyDaid  ^f7S 

a.  When  both  parties  meet  at  the 
time  and  place,  he  that  pleads  ten, 
der  muft  alfo  plead  refutal        623 

3.  And  if  the  defendant  be  absent, 
the  plaintiff  mnlLflxew  tbat0  and 
that  he  was  there  at  the  tirne^  and 
tendered  ibid, 

4.  And  the  pleader  mnft  feew  when 
he  came,  and  how  long  he  (laid, 
lie.  624 

5.  He  mnft  Hay  till  fun-fet,  an  left 
fpecial  circumftancce  fewn  fliall 
vary  it  ibid> 

6.  To  a  general  affmmpfit*  tender, 
lie.  muft  be  pleaded  with  a  (out 
temps  prift%  which  cannot  be  after 
im  parlance  62  a 

May  be  pleaded  after  am  order  for 
tim$9  n.  ibidf 

7.  How  tout  temps  prtft\%  pleadable  in 
indebitatus  affumpfit%  lie.  623 

8.  In  pleading  tender  in  debt,  the 
defendant  prays  judgment  de  damp* 
nis;  but  in  cafe,  de  ulterioritnt 
dampnis  ,      ibid. 

9  Owner  of  a  ftray  may  feize  it,  ten- 
dering fetitfeftion,  and  in  plead* 
ing  it,  need  not  ihew  the  fum  ten. 
dered  686 

10.  Thnt  the  defendant  does  not  aver 
the  amends  tendered  was  tefu(ed 

687 

11.  AJumpfit,  fatisfeAkm  pleaded, 
and  iffue  upon  the  acceptance, 
held  good  6*7 

See  alio  Payment,  Sec. 

Term-Time  and  Computation 

I.  A  bill  cannot  be  filed  againft  n 
privileged  perfoa  in  the  vacation 

a.  And  the  vacation  begins  the  laft 

4*y  of  the  term,  as  Toon  as  the 

court  rifea  ibid. 

Mm  3  3.  No 
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3.  No  matters  ofjaw  to  be  heard  the 
lafl  day  of  term  Page  $24 

4.  But  a  trial  at  bar  nay  be  the  laft 
paper-day,  where  the  king  b  party 

625 

5.  Sundays  and  Holiday!  are  com- 
puted for  a£U  done  out  of  court 

624 

6.  But  Sundays  are  not  included  in 
the  four  days  to  mote  in  arreft  of 
judgment  625 

7.  Ergo  one  may  be  taken  on  an 
efcape-warrant  on  a  Sunday       626 

8.  And  a  citation  may  be  ferved  by 
fixing  it  on  the  church-door  on  a 
Sunday  #        625 

9.  Tres  Trin.  on  Sunday,  writ  of  in- 
quiry then  returnable,  if  executed 
Monday,  it  is  error  626 

10.  The  court  takes  judicial  notice 
ef  the  computation  of  time,  the 
kalendar,  He.  626,  627 

il.  An  infurance  of  A.'s  life  for  a 
year,  A  died  on  the  lad  day,  the 
infurer  is  liable  625 

12.  A  condition  to  an  ad  at  the  end  - 
of  7  years  on  requeft  ;  requeft  is  to 
be  made  the  latt  day  585,  vide  bx\ 

See  alfo  Jge%  and  Day,  and  Departure. 
Town,  vide  Parijb. 
Toll,  vide  Fairs,  &c. 

Traverfe* 

1.  A  traverfe  that  puts  matter  of  re- 
cord in  ilTue  to  the  country  is  ill 

521 

2.  Where  a  tra  verfe  ought  to  con- 
clude to  the  country,  and  where 
with  an  averment  4 

3.  A  confideration  executory  is  tra- 
verfable,  ergo  a  venue  muft  be  laid 

22 

4.  In  replevin  matter  fuggeftcd  for  a 
return  in  a  plea  in  abatement,  is 
not  traversable  93 

5.  Where  traverfc  of  the  command  is 
fufHcient  in  trefpafs  or  replevin* 
but  not  in  claufun  f regit  107 

•    ^.  And  fee  a  difference  in  traverfc* 

on   avowries*  and  declarations  in 

debt,  lie.  ^         56a 

7.  That  which  is  immaterial  is  not 

admitted  by  not  being  traverfed 

56* 


I.  Where  a  tra  verfe  goes  to  the  mat- 
ter, all  before  is  waived;  aliter 
where  to  time  t>oly  Page  642 

9.  Traverfe  of  an  inquifltion  t>f  for- 
cible entry  is  a  fnperfedeas  to  the 
reftitution  087 

10.  In  affumpfit  fatisfa&ion  pleaded, 
iflue  on  the  acceptance  is  good  627 

ir.  Non  ant  tail  no  traverfe,  where 

farther  matter  muft  be  difclofed 

before  he  can  conclude  to  the  coun- 

-  try  ^  628 

12.  De injur ia/ua  propria  is  a  replica. 
tion  to  a  j  unification  by  the  com- 
mon law  or  general  ftatute       ibid. 

13.  Ab/que  bo€y  that  he  oulted  him  de 
premij/is,  goes  to  every  part       629 

14.  On  pleading  a  feiiln  generally, 
traverfe  may  be  taken  that  he  is 
fole  feifed  ibid. 

15.  But  quaere  the  difference  of  tra- 
veling a  fole  feifin,  as  to  tenants 
in  common  and  parceners         63a 

See  alfo  Pleadings  and  Tre/pajes.  j 

Treafon. 
t.  Attainder  of  treafon  reverfed,  foe 
want  of  allocutus  before  judgment 

630 

2.  And  judgment  therein  reverfed, 
for  want  of  contra  ligeantiarfu*  de- 
bitum,  in  the  indictment  ibid. 

3.  And  another,  for  want  of  ip/o  vi- 
vente,  or  in  con/pedu  Juo,  as  to 
burning  the  bowels  #   632 

4.  Record  of  judgment  therein  re-' 
fufed  to  be  amended  by  the  mi  notes 
of  the  court  of  Old  Baily         ibid* 

5.  Indiaments  of  treafon,  He.  can- 
not   be  fupplied    by   intendment 

631, 1/1^375 

6.  Copy  of.  indictment  therein  not 
granted,  after  pleading     634  vide 

*53 

7.  Indictment  of  a  fubje&  contra  /*- 
gtanti*  fu.t  debitum  is  well,  with- 
out naturalise  lie.  ^    ^        633 

8.  Jitter  where  an  alien  is  indifted, 
if  naturalise  He.  be  thnein       ibia\ 

9.  Indidment  for  compaffiog  the 
king's  death,  the  treafon  being 
firft  laid,  the  overt-ad  need  not 
be  \to&prodtiorie  63$ 

10.  Aliter  where  the  treafon  confifta 


in  fuch  adt 


11. 


ibid. 
Words 
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ix.  Words  of  ptrfuafion  or  of  con7 

Ail ut ion  only,  an  overt-ad  of  trea- 

fon  ia  comparing  (be  king's  death 

Page  631 

12.  Indictment  for  levying  war,  or 
adhering  to  the  Ring's  enemies  in 
general,  fans  (hewing  particular 
inftancrs,.  not  good  634 

13.  Joining  with  rebel  fubjects  of  the 
king's  ally,  fighting  under  the  com- 
mand of  an  enemy  prince*  it  trea- 
fon,  13c.  ^  635 

14.  Although  fuch  fighting  be  di- 
rectly (and  only)  again  ft  fuch  ally, 
for  it  is  adhering  to  the  king's  ene- 
mies ibid. 

15.  Cruifing  is  an  overt- ad  of  adher- 
ing, fcfr.  and  To  is  lifting  and 
marching  ibid. 

j 6.  And  there  may  be  a  levying  war 
without  actual  fighting  635 

See  alfo  Attainder* 

Trefpafs. 

A  ftfip  may  be  feizid  for  a  for* 

feiture  under  the  navigation  a&%  and 

it  is  no  trefpaft  though  not  brought 

■  to  judicial  condemnation ,  n.         223 

1.  In  a  declaration  in  trefpafs,  contra 
pacem  is  (ubftance  636 

2.  And  trefpa&laid  in  a  former  king's 
time  contra  pacem  only  of  (he  pre- 
fent,  is  ill  on  demurrer,  but  cured 

.  by  verdict  640 

3.  Alfo  declaration  in  trefpafs  with- 
.  out  w  y  armis,  held  ill  on  general 

demurrer  636 

4.  But  quart  vi  &  armis  is  ill,  for 
quart  is  not  pofitivc,  but  only  in- 
terrogatory ibid. 

£•  Trefpafs,  quare  duos  eqnos  apud  D. 
13  c.  Cf  triticum  de  bonis  proper,  ip- 
Jius  A.  cepit,  held  ill,  becaufe  the 
property  of  the  horfes  not  (hewn, 
and  the  conditional  damages  entire 

64.0 

6.  And  plea  of  taking  a  diftrefs  for 
rent  does  notconfefs  property  ibid. 

7.  Trefpafs  for  entering  his  hoafe  and 
taking  feparal.  c laves,  t$c.   good 

Jam  (hewing  the  number  645  . 

g.  Trefpafs  for  entering  the  plain* 
tiiF's  houfe,  and  aflaulting,  lie.  his 
fotvants  j  the  aifault,  &c.  may  be 


by  way  of  aggravation  of  damages 
Page  642 

9.  Where  matter  may  be  laid  as  ag« 
gravation,  for  which  alone  trefpafs 
lies  not,  vide  1 19 

10.  Difturbing  one  in  the  ufe  of  his 
franchife  is  a  trefpafs  594 

1 1 .  Trefpafs  lies  for  fifhing  in  libera 
p  if  carta,  and  taking  his  fifh      637  x 

Qu.  Whether  ovjnerjhip  of  the 
foil  is  effential  to  a  fever al  fijbery. 

Extra&s  from  1  Inft.  and  Harg. 

notes,  relative  thereto.  A  feveral 
fijhtry  does  not  require  the  exclufion 

of  all  other  right  if  there  is  none  rs- 

txtenfivty  n.  ibid* 

12.  So  one  that  has  free  warren,  may, 
have  trefpafs  again  ft  any  but  the 
owner  of  the  foil,  for  bunting  there) 

ibid. 

ij.  See  trefpafs  brought  againft  the 

fhsriff's  officer,  for  hanging  a  man 

in  privato  fuo  folo  648 

14.  Son  affault  demefne  a  good  plea  ia 
mayhem  where  the  firft  aifault  waa, 
violent  642 

15.  Where  in  entering  A?%  dole, 
there  is  only  force  in  law,  A.  can- 
not lay  hands  on  the  trefpafter  be- 
fore a  requeft  to  depart;  aliter 
where  actual  force  64* 

16.  Taking  cattle  from  H.  is  a  tak- 
ing from  his  perfon  ibid* 

17.  Where  the  trefpafs  is  tranficory, 
the  plaintiff  cannot  pretend  a  right 
to  the  place  643. 

18.  Ergo  in  fuch  cafe,  the  defendant 
may  juftify  by  pofleffion  only   ibid. 

19.  Note;  A  j uftification  muftconfefs 
the  trefpafs  (y'nicjuftificationj  637, 

638 

20.  Trefpafs  for  entering  his  clofe  and 
hunting,  laid  with  a  continuando, 
and  held  well  638,  639 

2£.  Acts  that  being  once  done  cannot 
be  repeated,  cannot  be  laid  witb  a 
eoutiuuando  .      639 

22.  As  trefpafs  in  cutting  down  fucn 
a  number  of  trees  cannot  be  con- 
tinued ibid* 

23.  But  a  general  continuando  (hall  be 
be  applied  to  what  may  be  conti^ 
nued,  after  ver4ict  ib(dl 

24.  Ia  trefpafs  where  a  traverfe  goea 
to  the  matter,  all  before  is  induce- 

M  a  4  meat, 
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tnent,  and  waited ;  aSttr  if  to  time 
.     only  i^'  642 

«.  Trefpafe  by  leflfee  of  a  copy- 
bolder  for  life  for  cutting  down, 
6fr.  by  the  lord,  held  maintain- 
able in  K*  R.  and  affirmed  in  Goat, 
State,  but  rererfed  in  the  honfe  oC 
lords  638 

36.  Trefpaft  yjuw*  captivnm  funrn  tt- 
pit,  ^  taking  a  negro  666 

Stt  alfo  Jufiification,  and  JVfcW  4f 
Jigumeut. 

Trial. 

I  •  When  a  trial  at  bar  it  to  be  morel 
for  049 

y.  A  canfe  cannot  be  tried  at  bar 
where  the  a&ion  it  laid  in  London, 
by  reafon  Of  their  charter         644 

3.  A  trial  at  bar  not  denied  to  the 
oficeri  of  the  court,  or  borriftert 

4.  And  in  any  eaofr  of  mine  or  difi- 
colty,  a  trial  at  bar  may  be  had  of 
common  right  64* 

r.  Alfo,  where  tho  king  it  party,  a 
trial  at  bar  may  be  the  lalt  paper- 
day  in  term  6*S 

0.  A  new  trial  after  trial  at  bar  re- 

fnfed  in  ejedment,    becaofc    not 

condofive  64.8,  vide  650 

Granted  to  the  deft* Jam,  but  not 

ujually  u  tbt  phdutif*  n .         ibid. 

jr.  A  new  trial  it  rarely  granted  in 
bard  a&iona  644,  648 

Principles  on  which  new  trials 
are  granted  or  refrJed—Tbey  art  not 
granted  if  tbt  verdiB  is  agreeable 
re  thejuftico  of  the  cafe ;  or  to  aid  a 
bardaBiou  or  unanfwerable  defence ; 
orforafirmalobjeaion\  or  if  there 
was  proper  evidence  for  the  jury* 
They  will  it  granted  in  ventral  if 
the  verdiB  is  contrary  to  law,  or  a 
matter  is  left  improperly  to  the  jury ; 
tut  not  if  there  is  a  Ml  of  exceptions 
depending,  or  in  a  writ  of  right. 
The  judge's  certificate  is  condnfive. 
Cofis  on  granting  nenv  trials*  n.   ib. 

g.  At,  in  cafe  for  negligent  keeping 

fire,  aMoot  for  words,  &e.    644, 

648,  653 

9.  No  new  trial  agauft  Up  equity  of 


the  ciufe  644,  646,    Nor  for  ab- 

ience  of  conafei  Page  649 

10.  Nor  for  defeA  of  preparation  6(3* 

Or  any  omiflion  of  the  party  173, 

647 

Surprize  ie  not  necejfarity*  hut 
may  he  a  ground  fir  a  new  trial*  No 
new  trial  on  account  of  a  conn/el 
having  declined  to  call  evidence,  or 
having  omitted  to  prove  the  illegality 
of  a  policy*  or  on  affidavit  of  per~ 
jury  being  committed  \  fecnt  in  a 
caufe  particularly  ctreumjtanced. 

New  trial  granted  on  afubfefueut 
difcovery  of  evidence*  or  for  tricks 
of  the  adver/t  party,  n.  ibid. 

1 1 .  Nor  for  a  mtttake  in  point  of  law  ; 
or  want  of  notice  after  defenco 
made  646 

12.  Indictment  for  a  libel,  defendant 
acquitted,  no  new  trial*  ibid. 

No  new  trial  after  verdiB  for 
defendants  on  indiBment*  or  feigned 
iJueconneBed  with  an  indiBment  for 
a  verdiB  agaiufi  evidence  in  a  penal 
aBion*  or  adieu  fir  malicious  profe- 
cution  \  fccoa  fir  improper  reje&iem 
of  evidence  iu  a  penal  aBion,  n.  ib. 

13.  Yet  a  new  trial  may  be  where  tho 

Judge  of  nifi  print  mifdireftt  th* 
ory  $49 

14.  No  new  trial  or  writ  of  inquiry 

Irranted  for  too  fmall  damaget,  on- 
eft  there  it  fome  trick,  He*     647 
New  inquiry  where  the  fitrijfor 
jury  mi/fake  the  law*  n,  ibid, 

15.  A  new  trial  for  exceffive  da- 
maget, and  tho  fame  damaget  be* 
ing  given,  a  third  trial  denied  649 

New  trial  is  not  in  general  grant- 
ed for  exceffive  damages  in  odious 
for  torts,  but  may  bt  if  tbt  court  fit 
that  the  damages  are  manififily  »*- 
jnfi.  Qo.  if  oBiont  for  adultery 
are  excepted*  n.  ibid. 

16.  A  new  trial,  becanfe  the  foreman 
had  declared  the  plaintiff  flioold 
never  have  a  verdict  64$ 

Or  if  the  jury  call  tots ;  but  their 
ewn  affidavit  wia  not  be  received, 
n.  ibid. 

17.  Jury  after  gone  from  the  bar  font 
for  an  aft  of  common   council 

ven  in  evidence,  yet  new  trial 

cnicd  ibid. 

18.  In 
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j  8.  It  trefpaft  lor  cutting  tree's,  ver- 
di&  for  defendant  againft  e*i- 
deuce,  yet  becaofe  the  plaintiff 
had  benefit  by  the  cutting,  new 
trial  denied  Page  647 

19.  AM  Phte\  No  new  trial  can  be 
in  an  inferior  court  aoi,  650 

An  inferior  tent*  may  grant  a  neve 
trial  for  Jurprize  or  irregularity,  or 
fit  a/He  a  regular  interlocutory  judg- 
nunt  to  lit  in  a  trial  upon  tbt  me- 
rits,  a.  6jo 

10.  Nor  any  motion  for  a  new  tnal 
after  motion  ia  arreft  of  judgment 

It  may  be  granted  for  unfit bavi- 
omr  of  tie  jury,  or  if  tbe  court  tbink 
tbe  defendant  bat  been  improferlj 
convicJed on  an  indiBmeut,  n.  ibid. 
21.  If  a  caofe  hit  been  at  iflue  four 
terms,  there  muft  be  a  foil  term's 
notice  of  trial  650 

Tbo  notice  ntnft  be  given  before 


tbe  ej/oign  day.  Tbe  rnle  does  not 
mfph  'where  tbe  proceedings  are  fay- 
ed by  ntjuuBiou,  or  at  tbe  defend- 


aut'tre&uejr,  a.  ibid. 

as.  And  fee  a  verdift  fet  afide  for 
want  of  fach  notice,  and  that  rule 
explained  645, 650 

23.  Suing  oot  a  venire  facias  tefted 
the  left  day  of  term,  not  a  proceed- 
ing  within  term  as  to  notice  of  trial 

650 

$4.  Two  days  notice  is  to  be  given 
after  ne  reeipiaturt  at  fittings,  \4c* 


T,  f  01 


15.  A  trial  is  not  to  be  pot  off,  for 
that  a  fait  is  pending  in  the  fpiri- 
toal  court  for  the  fame  matter  046, 

649 

*6.  If  the  principal  caofe  be  within 
the  jnrifdi&ion,  and  an  iflue  arifes 
which  depends  on  foreign  laws,  it 
anav  be  tried  in  the  next  coaoty, 
and  the  foreign  laws  given  in  evi- 
dence 65 1 

ay.  And  how  a  foreign  matter  is  to 
be  laid  ia  the  aext  adjacent  county 
io£.Jt.  ibid. 

s8.  In  whet  cafes  the  defendant  may 
carry  down  a  caofe  to  be  tried  by 
provifo  65  a 

*9«  Trial  by  provHb  cannot  be  in 
tbe  cafe  of  the  crown,  nor  at  nifi 


friut9  nniefi  by  warrant  from  the 
attorney-genera!  Page  65a 

30.  When  any  indiBment  is  removed 
into  B.R*  the  defeodant  cannot 
carry  it  dewn  to  trial  without  leave 
of  the  Court  653 

31.  And  on  fuch  removal  by  the  pro- 
fecuror,  ?f  the  defendant  comes  in 
by  procefs,  he  (hail  give  fecurity 
to  try  it  65a 

32.  A  temporal  incident  In  a  csufe 
ia  tbe  fpiritoal  court  muft  be  tried 
by  the  rule  of  the  common  law  547 

33.  A  judgment  was  fet  afide,  though 
ftriaiy  regular,  in  order  to  try  the 
merits  of  the  caofe  5 1 3 

34.  Bills  of  exceptions  muft  be  tender- 
ed at  the  trial,  and  fee  the  nature 
thereof  28g,  2g9 

See  alfo  Evidence  and  VerdiB. 

Trover  and  Couver/son. 

1.  Trover  lies  againft  a  carrier  for* 
negligence,  as  for  lofmg  a  box, 
Ur.  655 

2.  But  not  for  an  aclual  wrong,  as  if 
he  breaks  it  to  take  out  the  goods, 
or  fell  it  ibid. 

3.  Ergo  Denial  is  no  evidence  of  a 
convention,  if  the  thing  appears  to 
be  loft  by  negligence    ,  ibid. 

Fide  note  ibid* 

4.  Centra,  If  that  does  not  appear, 
or  if  he  had  it  in  his  coftody  when 
he  denied  to  deliver  it  ibid. 

5.  Trover  lies  not  for  a  negro,  vide 
Villeins  666 

6.  Trover  de  fcripto  fuo  obligator io. 
F0^  654 

7.  Trover  for  ao  ounces  of  cloves  and 
mace,  held  well,  though  not  (hewn 
how  much  of  each,  or  that  they 
were  mixed  ibid. 

8.  A  goldfmith  has  lottery  tickets  of 
A.  and 2?.  and  delivers  A.'s  tickets 
to  B.  as  his  own,  A.  may  have  tro- 
ver againft  B.  283 

Tbe  pawnee  of  a  jeweller,  &c 
voitbvjbm  goods  were  depofited,  bat 
no  beiri  feces  of  tbe  pawnee  of 
goods  obtained  by  fraud,  n.       ibto\ 

9.  In  trover  for  a  horfc,  bridle  and 

(addle. 
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faddle,  motion  to  bring  the  bridle 

and    fiddle   into    court,    denied 

Page  597 

10.  Trover  lies  for  plate  generally, 
fo  for  260  pedis  argenti  219 

11.  Not§\  A  fpecial  plea  in  trover 
ought  to  confcfs  a  converfion   654 

What  facial pleas  in  trover  have 
been  bold  good,  n.  ibid. 

12.  See  a  dmurrtr  to  a  declaration 
in    trover*  imttr   alia,    do  dnobns 

fulcris  #      218 

13.  One  jointenant  or  tenant  in  com- 
mon, or  coparcener,  cannot  bring 
trover  againft  bis  companion,  but 
may  again  ft  a  ftraoger  290 

See  alfo  Evidence  r6,  32. 

Trufts*  vide  Ufes. 

Tithes. 

1.  Tithes  of  agiftment  of  barren 
cattle  are  due  of  common  right 

6S5 

2.  A  county  or  hundred  cannot  pre- 
fcribe  in  won  decimaudo,  for  things 

'  titheable  of  common  right      ibid. 

3.  Aliter  of  things  not  tithable  of 
common  right  ibid* 

4.  Payment  of  tithes  of  one  fpecies, 
not  a  good  modus  for  all  65  7 

5.  Modus  of  10  fleeces  of  wool  and 
2  Iambi,  for  all  tithes*  (court  di- 
vided,) if  good  or  not  656 

6.  A  modus  (hoold  be  as  certain  as 
the  duty  deftroyed  by  it  657 

7.  A  modus  to  pay  2/.  in  the  pound 
of  the  improved  rent,  is  ill    ibid. 

8.  A  modus  to  pay  part  of  the  verf 
thing  that  is  tithes,  is  not  good, 
unlets  payable  in  another  manner 

656 

9.  Ergo,  if  to  pay  a  whole  meal's 
milk  fuch  a  day,  night  and  morn- 
ing till,  &c.  in  lieu  of  tithe-milk, 
ia  ill  .  ihd. 

10.  A  fuggeftion  in  the  cafe  of  tithes 
muft  be  proved  within  fix  kalendar 
months  of  the  tefte  of  the  prohibi- 
tion m    554 

11.  See  the  cafe  of  a  compofition  for 
tithes,  fuamdin  ambabns  parti  bus 
placuerit*  fcfe.  1 44. 

See  alfo  Prohibition* 


Vacation*  vide  Term-Time*  kc. 
Vagabonds  and  Vagrant*  vide  Poor. 

Variance. 

1,  yARIANCE   between  the 
writ  and  count  not  pleada- 
ble fans  praying  oyer  of  the  writ 

..      ,  ,      ^'6S?. 

Oyer  will  not  now  be  granted*  n. 

ibid. 

2..  Variance  between  thtfci re  facias 

and   judgment,    not    amendable, 

though  the  writ  not  faulty  in  fe 

S* 

3.  Deed  dated  in  the  year  of  our 
Lord,  fet  forth  with  the  year  of 
the  king  alfo,  no  variance        658 

4.  So  a  bond  to  A.  in  40  /.  fotvend* 
to  his  attorney,  declared  on  as 
payable  to  A.,  no  variance       659 

What  variances  between  the  alle- 
gations and  proofs  are  or  not  mate- 
rial*  n.  ibid, 

5.  So  in  debt  on  bond  to  perform 
award*  omiffioa  in  the  replication 
of  a  void  part  of  the  award,  is  no 
variance   ■  72 

6.  Aliter  if  the  omiffion  be  of  any 
part  not  void  ibid. 

7.  In  debt  where  the  quantity  of  the 
duty  depends  on  the  deed,  variance 
is  fatal,  and  cannot  be  helped  by 
remittitur  658 

8.  Aliter  where  the  matter  is  extrin- 
fic,  and  does  not  depend  on  the 
deed  ibid, 

9.  Recognizance  in  C  B.  taken  at 
judge's  chamber,  pleaded  as  taken 
in  court,  is  a  variance,  (vide  Re* 
cognizance)  659 

10.  if  error  abates  by  motion,  the 
court  muft  be  moved  for  execution  ; 
contra  if  for  variance         264,  265 

1 1 .  Writ  of  error  was  of  a  record  per 
billam*  the  record  returned  was  per 
breve  de  privilegio*  and  qoafheol 

660 

12.  Information  for  a  libel,  variance 
in  the  word  nor  for  not,  held  fatal 
upon  evidence  ibid. 

13.  In 
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13.  In  declaring  for  words  fpoken, 
variance  in  omiffion  or  addition 
not  material  if  the  words  proved 
are  adionaWe  Page  66 1 

14.  But  otherwife  in  a  tenor  of 
words  written  ibid. 

15.  And  in  pleading  a  libel  may  be 
fet  forth  {in  b*c  Anglicana  verba) 
in  Englijb,  or  the  icnfe  and  fob- 
ftance  of  it.  (£,)  ibid. 

16.  See  a  variance  between  a  writ  of 
error  and  a  record,  and  re fo fed  to 
be  amended,  though  the  carfi tor's 
note  was  right  49 

Writs  of  error  amendable,  n .  ibid. 

17.  See  alio  variance  between  the 
writ  and  return  in  the  name  of  a 
corporation  434 

1 8.  And  fee  a  variance  in  the  name 
of  a  pariih,  Waking  and  Woking 

47* 
See  alio  Abatement,  Amendment,  Er» 
ror,  and  Mifnomer. 

Venn*,  vide  Vifiu. 

Verdids. 

1.  Declaration,  for  keeping  a  boll 
which  ufed  to  run  at  men,  not  fay- 

•  Ing/cUnj  or  /denier,  held  naught 
after  verdid  662 

2 .  For  keeping  a  boar  ad  mordend.  ani- 
malia  con/net*  fcienter,  &c.  held 
well  after  verdid  ibid. 

3.  And  uncertainty  in  the  count  or 
declaration,  is  cured   by    verdid 

663 

4.  Where  a  verdid  will  aid  a  title 
defedively  fet  forth,  but  no:  a  de- 
fective title  364  and  664 

5.  In  debt  on  Angle  bill,  and  nil  de- 
bet pleaded,  jury  find  nil  debet  to 
part,  and  debet  the  rcfidue,  held 
well  after  verdid  364,  664 

6.  A  verdid  may  be  taken  upon  any 
part  of  the  declaration  to  which  the 
evidence  is  applicable  133 

7.  Judgment  arretted,  becaufe  more 
damages  given  than  ought         663 

8.  Damages  given  in  trefpafs  laid  at 
a  time  not  come,  it  (hall  be  intend- 
ed another  rime  was  proved      66a 

9.  No  finding  of  a  jury  can  difcharge 
.    a  man  againft  a  confcJEon  by  nient 


10.  See  a  fpecial  verdid  (bond  on  ft 
Angle  point  Page  249 

See  alfo  Evidence,  Juror,  Triai. 


VieiVm 

1.  A  view  is  gran  table,  but  that  is 
only  where  the  tide  is  in  qneftion 

605 

2.  Before  the  view  is  granted  the  «w- 
nire  muft  be  returned,  and  then  the 
rule  is,  that  fo  many  of  the  panel 

.  Hull  view  it,  fcfr.  665 

3.  See  the  method  of  proceeding  in 
cafe  of  a  view  ibid* 

Fill,  vide  Parijb. 

Villeins  and  Villenage. 

I,  Indeb.  affump.  for  a  negro  fold* 
S^  whether  inheritance  or  not  666 

2  Trover  lies  not  for  a  negro,  for 
men  cannot  be  the  fubje&s  of  pro* 
perty  666, 667 

3.  But  in  trefpafs  quare  captivum 
.  fuum  cepit,  the  plaintiff  may  give 
.   in  evidence  that  he  was  his  negro 

667 

4.  And  fee  there  the  difference  of 
properties  in  things  of  a  natural 
and  civil  exigence  ibid. 

5.  And  how  fervus  pradialis  differs 
from  fervus  perfonalis  ibid0 

Vifnt. 

1.  At  common  law  all  adioos  were 
laid  in  the  proper  county,  that  the 
jury  might  be  de  vicimto  668 

2.  And  the  pradice  of  changing  *ve~ 
nvet  in  traniitory  adions  began  in 
King  James  the  FJrft'a  ti  me        670 

3.  The  clerk  of  aifize  may  lay  hie 
adion  in  Middle/ex,  and  the  v$nn§ 
(hall  not  be  changed  670,  £71 

4.  And  if  the  defendant  be  a  barris- 
ter, attorney,  fcf*.  he  may  change 
the  venue  to  Middle/ex  668 

It  is  now  fettled  that  the  privilege 
only  extends  to  keep  the  venue  in 
Middle  (ex,  being  plaintiff:  That 
privilege  continues  though  both  par- 
ties an  attornies  in  the  county  where 
the  caufe  of  adion  arofe,  n .  ibid* 
5.  Motion 
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5.  liotieo  no  change  it  ought  to  be 
within  eight  days  after  delivery  of 
tbe  declaration  (j^.)         Pay*  668 

6.  And  heretofore  waa  never  granted 
after  rales  for  pleading  were  out 

ibid. 

7.  And  on  fuch  notion,  affidavit 
jnoA  bo  of  the  tine  of  the  delivery 
of  the  declaration  667,  670 

t.  The  venue  refnfed  to  be  changed 
in  an  action  of Jcand.  mag.        668 

9.  Sola  cafe  for  felfe  return,  it  can* 
not  be  changed  wiihont  content  of 
the  plaintiff  669 

Venae  cbangtd9  or  trial  tl/rwbtrt% 
nubtn  tbe  can/e  canut  bt  impartially 
tritd  in  tbe  prefer  esnntyt  n.      ibid. 

io.  And  where  evidence  neceflary  to 
fopport  the  action  arifes  in  two 
counties,  he  may  lay  it  in  either 

ibid. 

11.  Venue  not  changed  in  action 
againft  a  lighterman  for  goods  loft 
%  670 
Wbat  affidavit  is  neeejary  /• 
ebangt  tbt  venoe:  vobere  cbanged 
or  net  in  a&iuuftr  libels,  tr  binds. 
Qp.  Wbttbtr  it  may  bt  cbanged  intt 
Wales.  //  may  bt  cbanged  into  a 
county  palatine*  n.  ibid. 

|i*  Yet  in  falfe  iroprifonment  againft 
the  fherifft  of  London,  ftrft  changed 
to  London,  and  then  back  to  Mid* 
die/ex  ibia\ 

Tbt  danger  of  a  partial  trial  /uf* 
ficitnt  cdn/e  againft  cbanging  tbt  ve- 
nae, n.  ibid. 

13.  And  fee  tbe  role,  where  after  w- 
mmt  changed,  the  plaintiff  would 
bring  it  back  again  669 

Tbt  plaintiff  mnft  nndtrtakt  to 
givt  material  evidence  vsbert  tbt 
aBieu  is  laid  \—*wbat  is  a  compliance 
nvitb  tbt  undertaking,  n.  ibid* 

14*  A  confederation  executory  is  tra~ 
verfable,  ergt  a  venne  mull  be  laid 

32 

15,  Plea  of  privilege  of  C.  B.  netd 
not  be  with  a  venue,  He.  545 

16.  The  venue  in  indictments  of  con- 
fpiracy,  tfr.  m  oft  be  where  the 
conf piracy  was,  and  not  where  the 
refnk  thereof  was  pot  in  execution 

See  aNb  Trovers,  3. 


Uaivfrfaits  and  Sebndfm 

1.  Vice-Chancellor's  coor*  cannot 
hold  plea,  for  the  penalty  of  a> 
ftatete  Fage  671 

a.  See  the  cafe  at  large  of  teaching  a> 
kUfiolknj  licence,  and  a  conftruc- 
tion  of  the  act  of  toferaMoe  in  that 
particular  67a,  673 

3.  See  touching  the  frenchife*  of  the 
nniverfky  of  Oxford  343 

Void and Voidable. 

i«  Bond  of  an  infant  or  mm  tamfos,  in 
void  427,  675 

a.  $0  the  furrender  of  tea  ant  for  life 
(heiag  nan  compesj  to  aim  VI  re> 
nuindcr,  is  void  576 

3.  Erroneous  judgment  of  inferior 
court  is  void,  but  of  fuperior  court 
only  voidable  674 

4.  Where  orders  of  juftices  are  void, 
or  only  voidable  ibid. 

See  alio  Error,  Judgments,  and  Orders. 


Ufes  and  Trnfit. 

I.  Hufband  and  wife  covenaat  to 
lety  a  fine  of  the  wife's  land  to  the 
vfe  of  the  heirs  of  the  body  of  the 
hufband  on  the  wife  begotten,  the 
limitation  is  void  67$ 

a.  Pine  and  recovery  wherein  the 
conufee  waa  tenant,  and  no  ufes  of 
the  fine  declared*  intended  to  the 
ufe  of  the  conufee  in  order  to  make 
a  tenant  of  the  freehold  676 

3.  Where  ufes  may  be  averred  by  pa- 
rol, and  where  not,  vidt  ibid. 

4.  Where  a  conveyance  to  ufes  enures 
by  way  of  tran (mutation  of  poffef- 
fion,  the  ufes  may  be  either  de- 
clared or  revoked  without  deed 

677 

5.  Where  the  ufes  of  a  recovery  are 
declared  by  a  deed  fubfequent,  the 
pleading  fhoold  be  general,  that 
the   recovery  was   to   fuch    ofea 

676 

6.  Ifaleafe  and  releafe  be  pleaded 
to  A.  and  his  heirs,  and  no  con&. 
deration  appears*  nor  laid  to  whofe 

10  ufe, 
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nfe,  it  (hall  be  intended  to  the  ufe 
of  the  releafeeand  hit  heirs  P.  67  8 

7.  S&tre,  Whether  a  refulting  ufe 
can  be  upon  a  conveyance  by  kafe 
and  releafe  ihii. 

8.  Leafe  and  releafe  by  A.  to  truftees 
and  their  heiri,  to  the  ufe  of  A.  for 
99  years,  remainder  to  the  nfe  of 
the  truftttsfor  15  years,  remainder 
to  the  heirs  male  of  AS*  body,  this 
laft  remainder  is  void  679 

In  what  cafes  then  is  a  rtfukiug 
ufe,  n.  ibid. 

9.  Devife  to  traftees  tad  their  heirs, 
on  trait  to  permit  A,  to  take  the 
profits  for  his  life,  and  then  to 
ftand  feifed  to  the  nfe  of  the  heirs 
of  A*%  body*  is  a  11ft  in  A.  and  he 

*    has  a  tail  ibid. 

Devife   to  pay  the  profits  is  a 

trnft,  a.  ibid. 

ko.  Whatever  was  or  would  have  been 
a  trnft  at  common  law,  is  fince  the 
ftatu te  a  o  fe  execu ted  ibid. 

It.  If  truftees  join  to  bar  contingent 
remainders,  it  is  a  breach  of  trnft 

680 
The  courts  of  equity  will  direS 
truftees  to  join  im  a  fait  to  pay  off  a 
prior  Mortgage,  or  the  creditors  of  a 
voluntary  fettler,  or  to  make  a  fettle - 
meat  to  continue  the  eflate  longer  in 
the  family  1  but  it  is  not  advsfable 

,  for  t rupees  to  aQ  on  their  own  dif 
crttion,  n.  ibid. 

ia.  Cefiuy  nut  nfe  may  take  advantage 
of  a  warranty  annexed  to  the  eftate 

68c 

13.  No  difference  between  expreft 
and  implied  ufes  590 

See  alio  Devifes,  Recoveries,  Rever- 
ftontf  and  Tail. 

Vfnry  and  Extortion. 

1.  JuRices  of  peace  have  no  jorifdic- 
{ton  upon  the  ftatute  of  ufury    680 

2.  Charge  of  extortion  ought  to  be 
particular,  and  that  the  defendant 
took  xlextorfive  ibid* 

3.  And  by  ftatote  1  WM  M.feff.  I. 
c.  2i,  3, 4.  thejuftices  have  only  a 
fpectal  authority  to  remove  the 
clerk  of  the  peace  for  extortion. 
Ergo  it  mull  appear  to  be  extortion 
in  their  order  681 


4.  For  in  conviftions,  what  appears 
upon  evidence  will  not  fupply  the 
defers  of  the  charge,  vide  Page  4851 

38I 

See  alfo  ConviQions  and  Indictments* 

W. 
Wager  of  Law* 

1.  TIES  not  in  debt  on  a  by-law,  nor 

(r  in  any  a&ion  where  a  wroag  is 
fuppofed  683 

a.  la  debt  it  lies  only  where  the  con - 
trad  is  fecret,  and  not  where  found- 
ed on  any  thing  notorious       ibid. 

3.  In  account  it  lies  where  the  receipt 
was  by  the  defendant  of  the  plain- 
tiff, but  not  where,  by,  or  of  a 
third  perfon  tind. 

4.  But  in  detinue  it  lies,  whether  the 
receipt  was  of  the  plaintiff  or  of  a 
ftraneer  ibid. 

$.  Jn  debt  or  arbitrament  where  the 
.fobmiflion  was  by  'parol,  the  de- 
fendant may  wage  his  law       ibid* 

6.  So  in  debt  for  an  amercement  10  a 
court- baron  bet  not  on  a  judgment 
in  a  court  baron  ibid.  684 

7*  That  it  lies  not  in  debt  for  rent, 
and  the  reafon  thereof  ibid. 

8.  Nor  in  debt  by  a  gaoler  for  meat 
and  drink  ibid. 

9.  See  the  method  of  performing 
wager  of  law  682 

Wages,  vide  Mafter  and  Servant. 

Warranty. 

.1,  Cefiuy  one  ufe  may  take  advantage 
of  a  warranty  annexed  to  the  eftate 

685 

2.  Plaintiff  in  ejedment  may  make 
title  by  a  collateral  warranty    ibid. 

3.  Rights  of  entry  are  bound  by  col- 
lateral warranty  686 

4.  But  though  a  warranty  binds  or 
bars,  it  does  hot  extioguifh  a  light 

686 

Waifs,  Eft  rays,  8cc. 

I.  Owner  of  a  ftray  may  feife  it,  ten- 
dering fatisfa&ion  686 

a.  And  in  pleading  need  not  Jhew 

the  fum  tendered  ibCd. 

Weights 
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Weights  and  Meafures. 

I.  In  indi&ments  for  making  light 
bread,  his  not  enough  to  (hew  that 
it  had  not  its  due  weight,  fans 
Jhewing  what  is  doc  weight  P.  O87 

See  alfo  Fairs,  &c. 

Wills. 

I.  The  atteftation  of  a  will  *ood 
within  the  ftatote  of  frauds,  *f  the 
teftator  might  fee  the  wuneffes 
fign,  though  he  did  not  688 

If  the  teftator  could  not  fee  the 
voitueffes  fign,  or  was  in  a  ftate  of 
injenfibility  when  they  figned,  the 
wit  is  moid.  Whether  they  figned 
in  his  prefena  (the  atteftation  not 
exprejfingtbat  faB,  and  the  witneffet 

.  hiing  dead)  is  a  aueftionfor  the  jury, 
»•  ibid. 

m.  A  will  made  by*  feme  m  purfuance 
of  a  power  reserved  before  mar- 
riage, is  not  properly  a  will  nor 
proveable  by  the  ordinary  313 
Such  a  will  muft  he  executed, 
proved,  conftrued,  &C  as  a  will  at 
common  law,  n.  ibid. 

3.  Special  verdift  finding  a  will  of 
lands,  and  that  afterwards  the  tef- 
tator made  aliud  t  eft  amentum,  im» 
porta  not  any  revocation  of  the 
former.  592 

Note  re/peQing  revocations  byfub- 

•   feouent  deeds  or  wills,  cancelling,  or 

alteration  of  eft  ate  ibid. 

4.  Yet  a  will  of  perfonal  cftate  was 
prefumed  to  be  revoked  by  altera- 
tion of  the  tcftator's  circumftances 

ibid. 
This  rule  extends  to  real  eftates 
and  poft humous  children,  but  may  be 
repelled  by  circumftances ,  n.  ibid. 
Where  a  per/on  gave  legacies  and 
made  bis  wife  refiduary  legatee,  af- 
ter whofe  death  he  married  again, 
end  had  a  child,  with  whom  he  pe- 
rijbed  by  Jbipwreck,  the  will  is  not 
revoked,  n.  I'*1''- 

c.  So  a  real  eftate,  purchafed  after 
the  will  made,  is  not  thereby  de- 
vifed     .  .  *57 

6.  Legatee  may  be  a  witnefc  againft  a 
will,  but  not  for  it     691  vide  547 


7.  Words  founding  conditional  are 
to  bt  taken  aa  limitation  in  a  will 

Page  57<S 

8.  See  a  prohibition  denied  as  to 
probate  of  a  will  of  lands  and 
goods,  though  nm  compos  fuggeft- 
ed,  He.  552  vide  547 

See  alfo  Age,  Devifes,   Diftribution, 
Executors,  and  Legacies. 

Witneffet. 

1.  Where  perjury,  lie.  may  be  given 
in  evidence  to  the  credit  of  a  wit- 
nefs  514.  689 

2.  It  is  the  nature  of  the  crime  and 
the  convtdion,  not  the  punishment, 
that  makes  a  witnefs  infamous  690 

3.  Yet  queried  whether  the  infamy 
arifes  from  the  crime,  or  judgment 
of  the  pillory  689 

4.  For  the  king  may  pardon  a  dil- 
ability,  where  it  is  only  theconfe- 
quence  of  the  judgment    514,  689 

5.  But  not  where  it  is  pan  of  the 
judgment;  yet  a  ftatute-pardoii 
will  ibid. 

6.  A  prifoner  having  efcaped,  may  be 
a  *itnefs  to  prove  the  efcape  vo- 
luntary on  traverfe  of  an  inquifi- 
tion  again  ft  the  gaoler  690 

7.  Depofition  of  a  witnefs  examined 
before  a  judge,  becaufe  going  be- 
yond fea,  cannot  be  read  if  he  be 
in  England  69! 

8.  Nor  can  com  mi  (lion ers  of  appeala 
proceed  upon  depositions  taken  be- 
fore com  oiiftio  nets  of  excife,  bat 
muft  examine  the  witnefles  again 
de  novo,  unlefs  dead  555 

9.  A  prohibition  to  afuit  fcr  a  lega- 
cy, for  refuting  proof  of  payment 
by  one  witnefs;  aliter  in  probate 
of  wills,  &c.  547 

io.  Note ;  A  legatee  may  be  a  wit- 
nefs againft  a  will,  but  not  for  it 

69c 

See  alfo  Evidence  and  Proof. 

Withernam,  vide  Replevin. 

Words  fuable  in  the  Spiritual  Court, 
&c.  or  not. 

I.  Words  fuable   in  the  Spiritual 

Court* 
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Court,  viz.  Wbore-mafter,  whore, 
tvittaJ)  brandy-uofed  whore  P.6gz, 

693 
8.  Words  not  futfble  there,  vix.  Im- 
pudent, brazen  fae'd,    Belxebub  or 
Devil,  cr  prince  of  darknefs,  becaufe 
nodifcredit  69  z 

3.  Not  for  calling  one  knave,  fcfr. 

4.  Alfo  fuit  lies  not  in  that  court  for 
words  charging  an  offence  not 
puniihable  there  691 

5.  As  faying  of  a  parfoo,  He  has  to 
fenfet  is  a  dunce  and  a  blockhead, 

andde/erves  to  have  bis  gown  pulled 
over  bis  ears  ibid. 

6.  Nor  where  of  fpiritual  coouzance 
are  coupled  with  others  of  a  tem- 
poral crime  552 

7.  As,  Thou  art  a  wbore  and  a  thief  9 
or  keep  eft  a  bawdy-boufe ;  though 
whore  alone  is  fuable  there      ibid, 

vide  404 

8.  Words  importing  any  charge  of 
incontioency,  are  fuable  there  693, 

696 

9.  Court  of  Honour  cannot  hold  plea 
of  fcandalous  words  553 

Words  aQionable  at  Law,  or  not. 

\.  Id  offices  of  profit,  words  import- 
ing want  of  ability  are  actionable 

695 

2.  Bat  not  in  offices  of  honour,  as 
calling  a  juflice  of  the  peace,  aft, 
or  beetle  beaded  juflice  ibid. 

3.  There  goes  your  rare  chancellor  to 
fuborn  witneffes  tofwear  againft  the 
parfon,  actionable  per  Hole,  fed  Cur. 
divid.   '  696 

4.  Words  fubjecting  a  man  to  punifli- 
ment  may  not  be  actionable,  un- 
lefs  fcandalous  696 

5.  As,  Thou  art  one  that  ftole  my  Lord 
S.'/  deer*  are  not ;  nor  papift,  but 
with  refpect  to  the  times  ibid. 

6.  A  charge  of  fornication,  l$c.  is  not 
actionable,  unlefs  fpecial  damage 

693 

7.  Nor,  She  is  a  tuhore,  and  bad  a 
baftard  by   her  father* s  apprentice 

696 

8.  Nor,  She  bad  a  baftard;  becaufe 
it  does  oot  appear  to  be  chargeable 
tothepartih  694 


9.  Nor,  You  are  a  cheat,  fpoke  of  a 
tradefman,  without  laying  a  collo- 
quium of  his  trade  Page  694 

10.  Nor.  of  a  botcher,  That  the  cow 
died  of  calving,  though  laid  per 
quod,  he  loft  his  cuftomers  963 

1 1.  But  to  fay,  You  ftole  my  box-wood, 
and  I  will  prove  it,  is  actionable 

695,  696 

12.  So  to  fay  of  a  juftice  and  deputy- 
lieutenant,  Don*t  vote  for  bim,  for 
be  is  a  Jacobite,  and  for  bringing 
in  the  Pretender,  &c.  694,  695 

13.  To  fay,  In  Black-Bull  Yard  you 
could  procure  broad  money  for  gold,  * 
and  clip  it,  becaule  it  imports  an 
act  done  697 

Words  indi Sable,  or  not, 

1.  Words  of  (lander  fpoken  of  • 
mayor,  not  indictable  697 

2.  As,  You  are  a  rogue  and  a  rafcal, 
&c;  aliter  if  written  ibid* 

3.  So  fpoken  of  a  juftice  of  the  peace, 
He  is  a  fool,  an  afs,  a  coxcomb,  &c. 
not  indictable  698 

4.  But  arc  good  caufe  to  bind  to  the 
good  behaviour  ibid. 

See  alfo  Libels  and  Variance. 

Writs. 

1.  In  all  continued  writs,  the  alias 
muft  be  tefted  the  day  the  former 
writ  was  returnable  699 

2.  A  writ  bearing  tefte  out  of  term  is 
void,  but  the  (heriiF  is  judicable  700 

3.  A  writ  of  execution  returnable  two 
terms  from  the  tefte  is  well,  but 
mefne  procefs  is  void  ibid. 

4.  Defendant  cannot  take  advantage 
of  an  ill  original  by  the  recital,  but 
upon  oyer  or  a  certiorari  70 1 

5 .  A  writ  of  mandamus  ought  to  be 
directed  to  the  per  forts  who  are  to 
d  o  the  act ,  vide  mandamus  699, 70 1 

6.  See  an  exeat  regnum  to  ftay  a  man's 
going  to  Scotland  fince  the  Union 

702 

Note  relative  to  this  writ        ibid. 

See  alfo  Certiorari,    Habeas  Corpus, 

Homine    Replegiando,     Returns     of 

Writs,  and  Scire  Facias. 


THE 


THE 


T     A     B     L     E 


TO    THE 


PLEADINGS. 


A. 

Abatement. 

1.  TNi  bomime  ripUg.  the  defend* 
X  tat  on  ejer  of  the  writ  pleada 

wan  of  addition  in  abatement 
Page  705 

2.  By  tenancy  in  common  in  one  of 
the  defendant!  in  trefpafs        709 

3.  By  mifnomer  in  the  defendant*! 
chriftian  name  712 

4.  By  recovery  in  a  former  a&ion  for 
the  fame  nuifance  716 

5.  For  that  the  defendant  at  the  time 
of  the  inteftate's  death  was  com* 
moraat  in  another  diocefe        750 

6.  That  the  land»  are  parcel  of  a 
manor  in  ancient  demefne        780 

Aalon  on  tbe  Cafi  on  Affumpiit. 

I*  For  mafons  work  done  and  ma- 
terials found  for  the  fame        710 

a.  In  consideration  that  the  plaintiff 
would  lend  the  defendant's  fon 
■ay  Aim  not  exceeding  5  /.  or  truft 
him  with  goods  to  that  value,  the 
defendant  pro  unfed  to  pay       733 

Againft  B.  for  money  lent  to  A.  at 
B.U  reqaeft  733 

For  money  laid  oot  ibid, 

3.  In  confederation  that  the  plaintiff 

promifed  to  marry  the  defendant, 

fhe  when  fole  promifed  to  marry 

him  737 

Vol,  II. 


For  money  laid  out  for  and  lent  a 
woman  when  fole  Page  737 

4.  By  an  adminiftmor  for  goods  fold 
and  delivered  by  the  in  reflate  747 

The  like  on  a  quantum  meruit       748 

5.  The  like  by  an  adminiftrator  dur- 
ing the  executor's  ab fence  for  mo- 
ney lent,  and  for  money  had  and 
received  754 

9  On  an  agreement  to  deliver  fix* 
reen  bags  of  hops  before  fuch  a 
d-y  783 

Tor  Mhfeazmnce. 

1.  Againft  a  carrier  on  the  cuftom  of 
the  realm  for  lofing  goods  deliver- 
ed to  him  to  carry  703 

a.  For  erediog  a  wall  fo  near  the 
plaintiff's  work-room,  that  it  dark- 
ened his  window,  whereby  he  loll 
the  benefit  of  his  work-room   71$ 

3.  Againft  a  leffee  for  years  for  ne- 
gligently keeping  his  6 re         72$ 

4.  The  like  on  the  cuftcm  of  the 
realm  for  negligently  keeping  fire 
in  a  clofe,  whereby  the  plaintiff '• 
furzes,  &r.  were  burnt  yz$ 

5.  For  holding  to  bail,  after  a  com* 
mon  appearance  tendered,  where 
by  law  no  bail  was  required      728 

6.  For  flopping  up  a  highway  lead- 
ing  to  the  plaintiff's  colliery    730 

7.  For  taking  up  a  hog  (head  of  bran- 
dy out  of  one  cellar  and  laying  it 

N  A  in 
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in  toother  to  negligently  that  it 
was  liated  Page  735 

For  Viufeaxance. 

1.  Againft  the  owner  of  a  ferry  for 
not  keeping  a  ferry-boat^  719 

2.  For  not  repairing  a  partition-wall 

77° 

For  a  Conf piracy. 

i«  By  .canting  the  plaintiff  to  be  in- 
d idled  as  a  common  barretor    767 

Adminiftrator. 

See  AJfumpfit  4,  5.  Debt  1.  Demur- 
r*r»  facial  2.  Monfirans  dei  Fails 
i,  2.     Oyer  2. 

1.  The  pleading  of  commitment  of 
"adminiftration  by  an  official      748- 

2.  The  like  by  the  archbifliop  of 
Canterbury  during  the  executor's 
abfence  755 

Ancient  Demtfue* 
See  Atatement  6. 

*  Arbitrement. 

See  Averment  6.  Bar  2,  3.  Debt  4« 
Monfirans  des  Fait  3  4.     Oyer  3. 

Averment. 

1.  That  the  work-houfe,  cjf*.  men- 
tioned in  the  record  of  the  judg- 
ment, and  that  mentioned  in  the 
prefer) t  fuit  are  the  fame  ;  and  that 
J.  and  B.  mentioned  in  the  record 
of  the  judgment,  and  the  now 
plaintiff  and  defendant  are.  the 
fame  perfons,  t&c.  787 

2.  That  cefiuy  que  vie  is  in  full  life 

72* 

3.  That  the  materials  and  work  were 
found  and  performed  for  the  fhip 

,  in  the  river  of  Thames,  and  not 
within  the  jurifdiftion  o(  the  ad- 
miraity  746 

4.  Of  the  life  of  the  grantor  of  the 
next  avoidance  of  a  church,  and 

.  of  the  identity  of  the  church     762 

5.  That  the  defendant  ufed  and  of 
righ:  ought  to  repair  a  wall       771 

6.  Of  the  delivery  of  an  award   796 


B. 

Mann  and  Finn* 
See  AJfumpfit  3.    Debt  3* 

Bar. 

1 .  To  an  action  again  ft  a  ferry-man? 
for  not  keeping  a  ferry-boat,  Thac 
he  had  built  a  bridge  in  lieu  o*f  the 
boat,  and  kept  it  in  repair,-  l$e< 

Pageyzi. 

2.  By  arbitrement  791 

3.  io  an  arbitration  bond,  by  no 
award  made  795*  797 


Continuance. 
Per  Cur.  advifart  vult. 

1.  On  a  demurrer  to  a  plea  in  abate* 
ment  709,  717,  78* 

2.  To  a  replication      709, 713,  722 

3.  To  a  declaration  756 

4.  On  in  nuiU  eft  erratum  pleaded 

764, 781 

Certiorari. 

r.  Awarded  to  the  cuft&s  trraium  to 
certify  an  original  76c; 

2.  Pleading  of  a  certiorari  to  remove 
an  indictment  769 

j.  To  the  Chief  Juftice  of  C.  R.  to 
certify  a  warrant  of  attorney    787 


Debt. 
adminiftrator  on  a  bitt 


1.  By  1 
penal  75* 

2.  For  an  amerciament  in  a  court 
leet  775 

3.  By  an  executor  and  her  hnfband 
(on  a  letter  of  attorney  made  to  the 
teltator)  for  a  falary  785 

4.  On -an  arbitration  bond  793,  797 

Demurrer ,  general. 

1.  To  a  plea  in  abatement  709,717* 

780 
2.  To 
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*.  To  a  replication    Page  713,  722 
3*  To  *  declaration  756 

Demurrer,  facial. 

i.Joi  replication,  for  that  it  con* 
dud ci  to  the  country  709 

2.  To  a  plea  in  abatement,  that  the 
defendant  at  the  time  of  the  intef* 
tate's  death  was  refident  in  another 
diocefe ;  for  that  it  does  not  appear 
that  the  inteftate  was  not  commo- 
rant  in  the  diocefe  where  admini- 
itration  was  granted  750 

Di/ciUt. 

1.  Pleaded  of  the  moiety  of  an  ad- 
vowfon  759 

a,  Of  a  court-leet  to  the  ion  and 
heir  of  the  grantee  by  letters  pa- 
tent 774 

E. 

E]e8meut. 
i.  On  two  feveral  demifes  by  original 
in*.*.  779 

Erter* 

See  Judgment  1.    Return  2. 

Errors  affigned  in  B.  R.  765,  777* 

7*6 

Eppptl. 

U  For  that  the  defendant  pat  in  bail 
by  the  name  mentioned  in  the  de- 
claration 713 

Extcntor. 

See  Delt%.   Judgment  $.    Menfiraus 
des  Fasts  2. 

1.  That  C.  made  his  will,  and  there- 
by con  ftituted  D.  executor,  who 
took  upon  him  the  execution  there- 
of, and  proved  it  761 


G. 

Grant. 
i.  Pleaded  of  the  next  avoidance  of 
a  church  7*° 


2.  Of  a  court-leet  by  letters  patent 
under  the  duchy  feal       Pagt  775  ' 

3.  The  like  by  leafe  and  relcafe  775 

H. 

Hmine  Rtfkg. 

Declaration  therein  705 


I. 

Imparlance. 

I.  Prayed  by  plaintiff  to  a  plea  in 
abatement  7*3 

a.  By  the  defendant  to  a  declaration 
705;  716,  721,  725,   729,  731, 

734»  739>  749»  75**  769*  791* 

793 

Inquiry. 

A  writ  of  inquiry  awarded  on  a  judg- 
ment by  ml dicit,  in  B.  R.        771 


IJfue  General. 

I.  In  affumpfit  by  uon  ajfunpfit  705, 

734»  7& 
a.  In  cafe  by  not  guilty    725,  727, 

7*9'  73 « 

3.  In  debt  to  a  bill  penal  by  turn  tjf 
/atlum  75 2 

4.  In  confpiracy  by  not  guilty     769 

5.  In  ejeament  by  not  guilty      78a 

Judgment. 

1.  In£.Jt.  affirmed  *in  the  Exche- 
quer-chamber  740, 741 

2.  For  the  defendant  on  a  demurrer 
to  a  plea  in  abatement  718 

3.  The  like  to  a  replication        724 

4.  For  the  plaintiff  by  nil  dicit  in 
cafe,*,  it.  77* 

5.  By  nil  dicit  in  debt,  C  B,    777* 

786 

6.  For  the,  plain  tiff  on  a  demurrer  to 
a  plea  in  abatement  7  3 1 

7.  On  a  verdid  in  ejeament  whereby 
the  defendant  as  to  part  is  found 
euilty,  and  to  the  refidue  not  guilty 
*  •  782 

8.  InC.JB,  revcrfcd  in  B.R.  786> 

788 
Monjlrani 
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M. 

Mouflrans  its  Paits. 

i.  The  plaintiff  brings  into  court  the 
letters  of  administration  Page  752, 

755 

*.  The  plaintiff  brings  into  coort  the 

letters  teftamentary         761,  J*6 

3.  The  plaintiff  brings  into  coort  aa 
indenture  of  agreement  between 
jointenanta   to  prefenc  by  turns 

758 

4.  The  plaintiff  brings  Into  court  aa 
award  795 

An  umpirage  799 

o> 

Ojer. 

I.  Prayed  of  a  writ  of  bmiut  repleg. 

705 

s»  Of  letters  of  adminiitration    749 

3*  Of  the  condition  of  aa  arbitration 

bond  794*  79* 


Pnteftatfae. 

1.  That  the  paffage  was  not  by  boat* 

that  there  was  no  foch  cuftom,  and 

that  the  plaintiff  was  not  an  inna* 

bitant  of  any  ancient   meffuage 

teg*  fat 

Quart  Impedit. 

1 .  On  an  agreement  by  indenture 
between  jomtcnants  to  prefent  by 
turns,  the  executor  of  the  furviv- 
ing  grantee  of  the  next  avoidance. 
Pus  by  the  bifhop,  that  he  pre- 
fented  by  lapfe.  Ripiie.  That  the 
inteftate  preftnted  J.  5.  by  writ- 
ing, and  that  the  bifhop  rerufed. 
Rejoined,  That  J.  8.  took  it  away 
and  defired  time  to  prepare  him- 
fclf,  but  never  returned,  &c* 
Jbfque  hoc,  that  he  refufed,  Sur 
iffue  on  the  traverfe.  Verdia  for 
the  plaintiff,  and  a  writ  awarded 
to  the  archbilhop  of  CsnterSnrp, 
Vc.  75*.  *» 


Pre/eripthn. 

t.  For  a  ferry  and  toll  for  a  paffage 

7*9 
2.  For  the  inhabitants  to  pais  toll- 
free  7*o 


Prebibitiou. 

1.  Suggeftion  for  a  prohibition  to  the 
admiralty  on  the  ftatute  of  1 3  and 
15  R.  2*  and  2  H.  4.  74s 

PeffeJUn  and  Seifin. 

1.  Pleading  of  poffeffion  of  leffee  by 
virtue  0?  a  demife  for  years  deter- 
mxnable  on  lives  7x4 

a.  Pleading  of  a  feifin  in  tail  by  vir- 
tue of  the  ftatute  of  the  97  H.  8. 
ofufes  759 

3.  Seifin  of  a  court-leet  in  the  king 
in  right  of  the  crown  pleaded  773 

4.  The  like  in  the  grantee  by  virtue 
of  letters  patent  ibid. 

*.  The  like  by  virtue  of  a  leafe  and 
"  rcleafe  775 


R. 
Riptitmtim. 

u  That  the  plaintiff  is  fble  feiftd, 
abfyue  bee,  that  the  defendant  *U- 
quid  babuit  709 

2.  That  the  plaintiff  was  not  admit- 
ted to  pafs  over  the  bridge      ya* 


Re/pond.  Onfter. 
See  Judgment  6. 

Return. 

i.  Of  an  famine  rtpltg.  }o6 

2.  Of  a  writ  of  error  7$ 8,  7S5 

3.  Of  %  popes  with  a  tabs  727 

4.  The  like  without  a  tales   739, 

*  753.  764 

5.  Of  a  certiorari  awarded  to  the 
tufioe  brevium  1^ 

6.  The  like  to  the  Chief  Jufticc  of 
ff.-B,  787 

8atii- 
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S. 

SatisfaSion. 

The  form  of  tcknowlcdging  fatisfac- 
tion  on  record  Pag*  741 

Siifin. 
See  Pcffijfion. 

Survivor/hip. 


tiff's  clofe  and  yard,  and  difl orb- 
ing his  poJTtffioa  Page  jog 

V. 

Fcnirt  Facias. 

1.  Fenir*  facias %  (in  B.R.)  awarded 
7°S»  7*7*  732»  734>  736»  739- 

2.  The  like  in  C.  B.  1S**  ^ 

3.  Continued  per  vie.  non  mifit  brevt 

ibid. 


Pleading  of  forvivorQiip  of  the  next     +t  Thc  15ke  for  defco,   of  ,       '  '* 
avoidance  to  one  of  the  grantees     T  t  trili  at  bar  u  7g* 

761  <  * 


T. 


Fcrdicl. 


I.  Per  the  plaintiff  on  not  gnilty, 

trovn/t*                               with  a  /«//*  727 

r.  That  the  defendant  it  tenant  in  *-  The  Hke  without  a  tale,  737 

common                                      709  3-  The  ltlne  on  noneftfa&um  753 

2*  That  the  defendant  is  named  as  4*  The  like  in  a  joan  impedit  764 
in  the  bill                               713 

Tn/pa/s.  •  y 

....          .         ....  Covenant  to  Hand  feifed  to  ufea 

for  breaking  aad  entering  the  plain*        pleaded  759 
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ERRATA  AND  ADDENDA. 

ftp  41J.  ».  [}),firtfl.  r*d  361— «£  4.  A  5.  fir  4qn  «^%W)rI|(ik 

AAA.  reaJ  a6i» 


\ 


401.  read  4611 
414*  n.  (a),  <fc/r  Doug.  378, 
411         —     -       - 
430, 
465 


4*  n.  [*)9deu  uoug.  378. 
in.  («),  /or  returned  rwrf  returnable, 
o.  ».  (J),  /w  329.  rW  %  19. 
^.5.  ft.  (a),/»ri8a.  iW  38a. 

489.  //.  51.  /•  a.  afar  him  iW  from. 

490.  B.  /.  4.  JMrie. 


49°i  . 

550.  ».  («)>/"•  76  «*•*  7*. 

553.  a.  («%  «/fcr  Powell  rr«/  1  Ve*.  nov 

566.  0.  (#),  fir  county  riw/  country. 

586.  fir  1189.  ran/  ft  1 19. 

603.  *.  (*),/«•  i»77.  rW  1117.—/*-  1958.  r«rf  1048, 

605.  «.  (*),/«■  19.  rW  59. 

618.  n.  (a),  add  81. 


3  blOS  ObS  633  »lb7 


